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ir«TMt*al.f*.PicUa ^^^ 

Quintal  .tal-w.  Roy  .t  a! ' 
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Rtmmer.taL,ApHUnt.,andRa.ton,Ba.pondont :::; iJ? 
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K,.»a,App.,,^,riw.,-k;.p,v^v::;::;:::;:::;::;;;;^^     '» 

f     "    M.Deliale,  and  Workman  alal    TB         .  '" 

Tr.o/«.i«««^natai.!^_::;:::;::::::;.;;;:;;;;;;;;;;^ »M 

VandenKoornhujMM.  Oroodin..' ,' *** 

watwn,  Appeiunt,  and  the  oiij  of  oia.'gow*Bilk;  R^'pi'ti;!.'.';;;;;;;;;;"" "? 

[Wllion,  Appellant,  A  Demer«,Reipondent....."""l " * **** 

Winning  etal.,«.Leblancotal.„_?        ' •  "»V 

I  warftieet  .1.,  v,.  Dougia.,  and  the  Mayor  t  d "  T.  s:::v;:;:;;:.:;:::::v;;;""''  ^; 
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COURT  OP  QUEEN'S  BENCH,  1869. 
MONTRBIAL,  Oth  MAROH/i86i.   ■ 

arani,  Ddva£,  C.  J.,  Cabon,  J..  BADULir,  J.,  Monk,  J.,  Maokat,  A.  J. 

Ho.  86.  •     ■ 

JEAN  BLIB  LAFOKO  il  a/.,  • 

{l^<Hntiff$  in  Court  Mow,) 

FRANCOIS  A.  M.  Em;^'-  '     . 

'  •  (^iffin^nl  in  Court  kthm}, 

A  nuu  and  wife  m«do  •  will  ImtIdc  ■  eertain  nrniwrt!^  »« «h^    .  R'Womdmt. 

th|«l.  V. ...,  other,  with  .  ."-ISS'^K^^^    !•  .hid^rro'L"'''!**'  """•  ""*  •*» 

.nd.ul-,.,u«ntly  thowrrW  .rlTlrlS^^^^^^^^  ""^  wlt^ut  oWldw.. 

,         ^brother   '  Tho  widow  .^LJ  JosIlTn  ^X  r.«,^^^^^  i^f  *"  ""• :"""  "'  '"••'"»«^ 

nephowi.    All  the  other  legat^wT^io^LS-  1/iT^  ^   T"  "•""'»»««  «»  <">•  of  «i«r 

who«,po«eMooexeo,dodton^r«dlollt£E^^^^  ' 

•     tnUon  ofth,  .,Ut,  exooed«d  "thirty,^      T  "«»  '"^  ••»♦.  •»  the  ttee  of  tj,«  lii.tl- 

H«X.D:-Th«tthei)ro«5rlpUoMofton.nd  of  thirty  W«r.  .era  «n«i»wi  .-..  .w  .  :. 

.    »b.utuud-co»j«jst^.7ui^rCdth7rZd"orr'^^ 

qn^^f  v^  r  ^rc^.'  J"^«°**°*  °^  *••«  8»P«™'  Court  at  Montoml  on  the 

fifth  <,me  Seignourae  de  I'lajp  d„  Pad-  fro.  the  defendant,  the'ci..e„  J'S 

TheplaintifcaUeged  by.theit  4eil«ation  that  the  late  Pranooui  Eno  and  iis 
wrfe,  Oharbtte  Huberdeau,  by  wiU  made'9th  Mareh,  1794,  beTI^^ Tj-JT 

imra  t^  Antoine  Eno,  their  other  ton,  with  a  aubfltitution  in  favonr  of  «2^ 

_=_„^::_:^-^::^-;:iifiuti  « i«,uiHo  itno,     Unrpiftiutiflji  iheff  Ht  6ttt  the  deoeaBo  ^^ 
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the'testatorB,  Francois  Eno,  the  father,  having  died  6tL  April,  1794  and  hi* 

h« I?  ,  .'1  K  i'  T'"'"""^'  """^'•"^'"g  *«  the  plabtiffH'  pretension,  fe  1  to 
thp  children  of  h,8  brother  Antoino.  Antoino^ied  4th  December,  182T.  and  the 
8ubst.tut.on  then  beoarae  open  in  favour  of  his  five  ehiidrep,  of  whom  H;nri  Eno 

,  .  'f""\''!'^'  ^^T  '  ^"^  *"'"'  ""*^  '^  .^"«  tis  fifth  of  the  seigniory  that  the 
plaintiflFs  churned  as  his  r<«»tojjnaim.  c.      j        »  luo 

follows  ^"^'"^""*  ^''"''"''  "  "'""^"'  of  exeeptions,  which  may  be  summed  up  as 
.  1  That  the  m  of  29th  March,  1794,  creating  the  alleged  substituUon,  hiTd 
not  been  Wned  into  execution,  Francois  and  Antoino,  the  legatees  therein 
named,  having  r^eived  the  seigniory  as  heirs  of  their  father  and  mother.  That 
on  the  death  of  Frangois,  without  children,  Antoine  became  the  proprietor  of  the 
whole,  and  retained  possession  till  2nd  ^  .^^  hi8b«,ther's 

widow  ThdrOseDubord,  for  £500.  l^his  lady  possessed  it  till  Slst  March  184'> 
when  she  left  it  by  will  to  her  nephew,  thedefendant,  who  had  been  in  po^ssioD 
ever  since,  and  had  acquired  the  prescription  of  thirty  years 
'  2.     The  defendant  invoked  a  deed  of  8th  January.  1844,  by  which  the  uni- 
yersa    lega^s  of  Th  r^se  Dubord,  of  whoffl  one  was  ftenri  Eno,  the  c6<l,^nt  of 

AC   I  T.ri  '^^'^  "  ^"*^'"^'  •""'"'^'"S  the  seigniory  in  question.  .  The 
defendant,  therefore,  opposed  the  exception  de  ffurantie  }.gn\u,t  the  plaintiffs. 

A  :  .^^'l^'^Zt""'  f  ."P  """'•'"■  ^''*^"''"*  "^^  ^"'•«"''''  «»  t»ie  ground  that 
Antoine  Eno,  ftither  of  the  plaintiffs' -.^rf^,,^,  had,  on  the  12th  of  Ipril  1826 

by  his  will,  appointed  said  cidant  his  universal  legatee,  thus  making  him  mspon- 
sible  for  his  obligations  towards  Theorise  Dubord  and  heV  heirs,  and  one  of  these' 
obligations  was  to  give  them  peaceable. ^ssession  6£  the  seigniory  which  he  had 
sold  to  Therese  Dubord  on  the  2nd  of  July,  1816. 
.4.   The  defendant  invoked  his  own  pqsse'ssion  for  more  than  ton  years 
o    The  will  or29th  March,  1794,  had  not  been  registered,  and  thus  had  no 
d  ftdtr"  '^*^'"'^*°^  *•»«  representative  pf  a  Hers  acquereur  buying  in 

Thejudgment  of  the  Superior  Court,  dismissing  the  plaititifis'  action,  ismotivi 
as  follows:  t  «'> 

' «  La  Cour,  apris  avoir  entendu  les  parties  par  leurs  ayocats  au  mdrite  de  cette 
cause,  examio^  la  procedure,  pieces  produites,  'preuve,  et  avoir  sur  lo  tout  mftre- 
ment  d^hber^  :     Considdrant  que  pendant  plus  de  tr^nto  ans  avant  I'institution 

TtrM^^'.^'.^  t"J"'  '  ^"^^^^  *""*  P"  '"•  '!««  P"«>"  ««t«"  Dame 
Th^risTDuljordditeLafontaine.  les  immeubles  et  propri^tfe  seigneuriales  d&i- 
gndeiet  mentiofln^es  en  la  ddclaratio^  et  les  exceptionsen  cette  cause,  et  ce  publi- 
queiiient,-i^iblement  et  4  titre  de  propri^taire : 
;^on8i4^rahlde  pla^que  pendant  dix  ans  et  plus  avant  I'institution  de  cette 
action,  le  dit  ddfendeur  a  poss^d^  et  joui  des  dits  immeubles  et  propritftfe 
seigneunale^  paisiblement,  publiquement,  4  titre  de  propri^taire  et  de  bonne 
foi,  en  vertu  du  legs  particulier  qui  lui  en  avait  m  fait  par  la  dite  Thtfr^se 
J)ttbori_-dita..Lafontaiae,  dana  etvpaf-te-teB^ent-da  &l  Mara  1842^  dgquen 
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» 

legs  particulior  U  lui  a  6l6  fait  d^livrancM  au    ii£«i,  a^a-^L   .  " 

tousles  ygatair^B  etyritie.de  la  IZtrLo  ats  au  il  iTl^^^^^^^^  '" 
en  a  .t^fait  ,e  8  Janvier  18Hdeva„t  Gagnon  .t::i:^rtlCt^r:Z 
I  L  r  r^r"  '*  »8'/^^"»  ^es  dits  L(5ritier,  et  ldga.«i«s  HenrrEnI 
le  ciSda^t  des  demandcu|4,  loquel  'est  devenu  par  14  lo  tr^rTnXA-^Z  f' 

Con^iddrant  que  pour  ioutes  ces  raisons  les  dits  demandeurs  Lt  mfTfn  ".       ' 
leur  prdsente  action,  tes  en  a  ddboutds  avec  d^pens  1 T  '         '" 

The  plainUffs  appealed  from  this  judgment. 

Xomwycr  c&  ZowM^rer  for  the  Appellants  :— 

La  question  principale,  soulev<5cpar  la  premidre  exception  de  'intim^  «.»     ii- 
de  savour,  si  rintimd  ayant  ^ssdd.  pendrnt  trente  anst  el       r/e'  hHu 
Pads  41a  ^^"""^'''"ncaderappeldd  lasubstit^tion-vMer^JrfpeuUt^^^^ 
rcvendzquer  ses  droits.     Pour  profit«r  de  la  .presorip'tion  iMC  •   timfest 
obhgd  dejomdre  siuposscssion  Icello  de  ses  auteurs     nr  31?     \ 

mfime  Idgataire  universelle  ^11^^  \   ""*"""  ^"^  Y" *™^'  ^*«'*  «»«- 

tion,  (vofietertrrditirtCTe:^^^^^^^^^^ 

biens  substituds.  Sa  possession  nal  nil  '*"  ,,^'"*'  *«""« ^«  transmcttre  les 
aur  droits  des  insti'ur  lZ?  ^u  ^"'  "- '  '^"  ^'■''^'  "'"^  P"  P'^^J-di^e' 
versel  de  cett?  de    ij       '  Z^aZ^y^T  '''"''''  '  I'intimd  Idgataire  uni- 

qui  pourrait  lui  eompdter  serait  eelle  de  diz  1  VinT  n^  et  les  aotl  T.7'"" 
treront  par  la  suite  qu'elle  ne  pent  lui  Ctr.  d Wut  "fit     '     '"^ ""*"  '""''"• 
£ourjon  D.G.  de  la  France,  tome  ler,  p.  1084.  Part  VI 

delacoutume.....Ainsilr„Trnl^  Tel  est  le  vrai  sens    . 

^'^^d,  de  la  prescription, pages  19  et  2^. 
Le  mime,  page  45.  , 

DmmirtCol  de  Jur.  tome  JII,  p.  700,  JVo.  18. 
Merhn,  Rep.  de  Jur.  vol.  9 p.  439.  '  y 

Lemtme  auteur,  pageA29  du  mime  volume. 
I^lvtneourtiroh2,page4l7.  ' 

Mais  si  I'inUm^  ne  peatin%Hflr  la 
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possession  pcrsonnelle,  ot  opposer  la  presoripUon  dedix  et  viiigt  aiw?  La  Cour 
do  premiere  Instance  a  jug^  dans  I'affinnaUve,  et  sar  oe  point  encore,  les  appe- 
lants  soumettent  humblement  qu'il  y  a  eu  errew,  et  fausqe  application  des.prin- 
eipes  sur  ksquels  repose  la  prescription  de  diz  ans.  La  possession  de  I'inUm^  tie 
remonte  qu'A  I'^poque  du  jour  de  la  passation  da  prdtendta  acte  de  ddUvranoe  da 
^  •  legs  fait  a  son  pro6t  par  Je  testament  de  Dame  Thdrdse  Dubord,  son  auteur  im- 
n.t<diat ;  or  les  appelants  ont  intents  leor  action  en  Novembre  1859,  tStablissant 
ane  possession  do  quinze  ans.'        '  * 

'  S'il  est  de  I'essence  de  la  prescription  de  dix  ans  qae  la  possession  a  4t6  dnimo 
ilomtni,  avec  titre  ot  bonpc  foi,  assur^ment  on  ne  pr^tendra-pw  que  le  d^tentear 
qui  n'a  d'autres  titres  que  oelui  que  lui  a  transmis  son  droit  de  grev6  de  substi- 
tution, puisse  I'invoquer  avec  avUntage  contro  oelui  mSme  auquol  il  est  obligtf  de 
transmettre.  La  mauvaise  foi  pent  n'8tre  pas  an  obstacle  H  la  prescription  tren- 
tenaire,  et  encore  faut-il^ue  celui  qui  I'invoque  n'ait  d'aatre  titre  que  sa  pcM^es- 
sion,  car  eut-U  un  titre,  s'il  est  vioieux,  la  pr^som^Jtion  d^ibonne  foi  qui  s'inf^t^ 
de  la longue  dur^e de  sa posaeaaion,  disparait. ^  Ufaifl  il  n'enest plus  ainsi pour U 
prescription  de  dix  ans,  non  seulement  la  possession  doit  6tre  de  bonne  foi,  il  faat 
en  outre  qu'elle  repose  sur  un  titre  qui  lui  donne  le  droit  de  transftr«r  le  droit 
de  propri^t^.  Or,  quels  sont  les  titres  de  I'intim^  ?  lo.  Le  testament  de  Dame 
Th^rdse  Dubord,  l^gatairo  univorselle  de  Pranjois  Eno,  un  des  grev^s  de  snbsti- 
tution  et  comme  telle  chargfe  de  transmettre  les  bkns  substitu^s;  2o.  L'aote 
de  vente  fait  sans  droit,  par  I'autre  grevtf  de  substitution,  Antoine  Eno,  h  la  dite 
Dame  Th^r^se  Dubord. 

Les  autoritds  que  les  apptelants  ont  cities  pour  d^montrer  que  la  prescription 
do  trente  ans  ne  pent  profiter  &  I'iotiiiitf,  s'app^aent  d  fortian  4.1a  prescription 
de  dix  ans>  .  ^  , . 

Un  second  moyen  tir<5  des  exceptions  de  ^4tita^  se  d^xiit  de  I'alWgation  que 
Francois  et  Antoine  Eno,  les  l^gataires  nomm&  au  testantent  4tt  29  Mars  1794, 
ont  rdpudid  cette  succession  testamentaire  ^wur  s'en  tenir  &  la  succession  legitime 
de  leur  pdre  et  mdre. 

Que  Antoine  Eno  s'^tan't  trouv^  &  U.  mort  de  son  frdre  Pranjois  Eno  i4o4d4 
sans  enfante,  invcsti  de  la  propri^t^  do  la  seigneurie  de  I'lsledu  Pads  en  totality, 
il  avait  le  droit  d'en^isposer  comme  il  I'a  fait,  au  profit  de  I'auteur  de  I'intimd.  ' 

Les  Idgataires  nomV&  au  testament  du  29  Mars  1794,  ontrils  en  offet  renono^ 
4  cette  succession,  et  rd^u  coinme  h^ritiers  de  leur  p*re  et  mfire,  Fransois  Eno«t 
Charlotte  Huberdeau,  I'l^dritage  Ant  les  appelants  r^lameot  une  partie  indivise  ? 

Get  all^gud  n'est  souteiiu  par  auoune  preuve.  Un  examen  soigileux  des  pidoes 
justificatives  qui  composent  le  dossier,  d^montre  au  contraire  que  Prangois  Eno, 
un  des  l^ataijes,  a  accept^  la  charge  qui  lui^tait  impoB^e,  savdr:  de  trans- 
mettre le  bien^qu'il  avait  reju*  par  le  testament  de  ses  p4re  et  mdre.  On 
trouve  dans  son  testament  en  date  le  6  Aofit  1'808  le  dispositif  de  tons  ses 
biens  au  profit  de  son  dpouse  TWr^  Dilbord.  En  vain  cherohe-tron  dans 
cette  dnum&ation,  la  mention  de  la  seigneurie  de  I'Isle  da  Pads.  Ce  sUenoe 
n'indique-t-a  pas  I'impuissanoe  dans  laquelle  il  se  trouvait  de  disposer  de  oe 
bien.  L'intim^  a  compris  toate  I'tfloqaence  de  ce  sUenco,  et  il  a  trouv^  on 
moyen  ing^nieux  pour  se  soastraire  &  la  conviction  qu'elle  inspire.  On  trouve 
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aans  Je  testament  de  Franooia  Pnn  a-    *^  ' ' 

transmet  A  son  dpouse  les  F?efs  cZt^D^''"''  '*"  '"'»"''"«  '«  *^^^^ 

.  ^•^u:\:rnx7roX':^^^^^  i^r-^^^'^^  ''^"«  ^»  ^-^^ 

Fiifs  Chioot  et  Dusabld  ou  l7e  du  p^'^r  >   '?'^'!'^'«-»»«'>»  «>us  les  noms  de 
^  -e  nn  .it  bien  .ran,  ^  ^XsU^ ;:!:  T^ 

-ponsablesd^toutesrchargrdutrmrt         '»"'^'" '*''^^"»-"  '-rend 

^^i,vol.2des  succwion,,P.3% 

Merlin,  Rep.  deJuri,.  vol  6,  p.  703  Jr<  HI  "• 

JPaye  710,  mime  Vol.  '^  ^^^^  ni. 

■'Ve  711, 730.  ;         ' 

J^i<^rd,  Det  donations.  Vol.  n  P.  243 

telunenl  on  d.t«  I.  12  Aool  1826  °  '^'*i'»  """«'  P"  «oi^- 

I.'«lifa«tioD  faite  Mos  droit,  oar  W  ,„^^  J  \.  ' 

..  peu..„  .u..„  oa,  nuire  a^'i^^'J™ '"»"'  ^-'i"  ««  l„..«e..re 

Potluer.-Dog  mbatitalioa,,  No.  J99. 
G,..,or._Boa  l,oaa.io,«,  V.l  I.  p.^,  53,,  ^„   3,^ 

q.i ... .«  Uf^  a.  di.  oSa^t  ™rS:tT;'  *  ™'"'«»». '"  bi«». 
da  cbof  do  «,„  .^d  4  «^  J,  a oS™"^       '*"  '""'*' '»°  f*"  ""^  ■>"■■ 

E-r*™  "  •^'  ='-':^"°  »■•  PO'"'  -P« kaa^eaaio. do  Antoi.. 
<toi  «t«!a  dan.  1.  n^  loX-^rTj^ '' T"*^' "  ""^  ««"  rareolifi 

«u.do,,.prf,«,..aL,„\';i^^^.^^^™d.po«*i™«,.,d.. 
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il  >offitde  lir.  oe  pritobdu  ut.  de  d«H™„T^  "l  1m  bicn,  rtpudi*,  .pSdi*, 

_D..e  F,,^  (T„.rin,  d.  iSr  S.Z  :T°^''"  ""^Jl^ 

^(..    Or  il .  6U  dtoonlZae Tl  ■^.^  '«'»•'«  ".jm^rte  A  i7.(.  i„ 
a«M  1.  Seignenrie  de  Sda  p2l.  ,      !    *°  """^^  °'""'  •"■''°'»  J""" 

;  .''-;6-c;£:r;::r.^:ird:;°?;sr.""^^     ' 

La  hJumondeAntoineEnoet  Charlotte  FTniJS       J  / 

^.itache  bie,  il  est  vrai,  bet  acte  d  wt^^ui  le  ^nT  T'  °"  "*'/'  *"*"°'«°* 
qui  peuvent  8tre  admis  A  e'en  plabd  J  ^1°?'^  '  ""»•«  *^^  «">*  «« 
fitd.,  EnprenantpouradmiBqie  Jlvtd^^^^^^^^^ 

faveor  quW  et  6tre  adnuB ^r^ut  "d^S'^Sir;^,*"  "'"*"  P'""  ^« 

dela  personne  qui  dtait  ow£^  de  f^U^T'^^Tf'^  ^^"^  ^^igations 
actueUe.  L'in<L^  dtant  a^ltS^&^  f '  «t  le  caa  dans  Tesp^ 
oppo««r  oe  ddfaut  d'inrinuaUon  X^  ^^^^f^^^^^  ne  pent  pas 

de  faire  insinuer,  et  qa'il  eat  lu  rje  obl^^^^^^^  ^^  «^ 

TouUier,  Vol.  5,  P.  703,  M  „i°"'S6  de  twnsmettre. 

l^taires  on  hdritiers  «»«P<«»tion,  m  pareiUement  par  lea  donataires, 

^^  ««feur,  .ubOit.  Art,  XXXIV,  P.  30& 


\;-." 


\ 


k'tff'iv^tv  «- 


• »..  <■. 


-:"^.p^«pp'"'':-7T'->^^7^^ 


OOUHT  OF  QUI^EN'S  BENCH,  1869. 


lk:intimrf  parsa  6me  exoeption  exDosen^'n  .  1      ^"1 -^ ■ 

P^  ndiviaes  dans  la  seignLrie  Z'vZeV^ZT':  ^"  ^'''''  P'°P"<5*"><'«  <!«• 
pndtaire  pour  la  totaliW.     L'intiJd  a  1        t  ^  '*  "°  •'^*  "°«^  «^«^«"«  1°  pro- 

sera  infirm*?.  Z"  '  °"* '"  """^'""o"  a»o  le  jugcment  dont  est  nppol 

^non^i?orw«  for  respondent:       '       ' 
■L  iDtimd  a  prouTd  ^ 

Wontaino,  le  2  juillet  lITo  dtses  Jrtu,^"     ^0'-^'""'  Thdrc^so  Dubord  dito 
,    30.     Qae'Henri  Eno,  1 W  dl  alt":  '"^"^"-"^  ^  ''^'e  d«  Pads. 
luU  f.,t  le  dit  Antoine  ko^st  pt  T       ' '  """'^''  '°  ''"-^  ""'^«'^'  1"° 

bI"  TbtlslVutr^dt  f  :?onrnratu  Ir"  '^^  ''«"*»''««  ---'«  «^e 
particulier  de  la  Seigneurie  de  ri,e  d«  Vds  """"  '  ^^  """'  ^'  ^"  '^« 

-XXTtlrfi:i::r^^^^^^  Cejnge. 

I'aateur  des  appolants,  ne mSZTJ^e.         '  ^r''     ^"  '^'''  ^enri  E^o.    . 

que  cel„i-ei  a  stipuld  dTnXte  drTelteT".^"^?'  "  '*"'*  *«""  '^^  "^  g«™°«e 
oeflsionnair^  sont  dgalement  tenus  7J^     ^"'"1  ^®^^'  «*  ^««  "PP^'ants  ses 
Hntin...     Comme  l^utai'un  Zll  Thl  fnt'  ?  "«  P«"venT  trouble. 
Henri  Eno  dtalt  tenu  d'acqu  tit  1 J      r' ^"^"'^ '^'^^  ^^^^^^^ 
gneuriedellleduPadsdlSr^^^  ^'^'^"^  «  «>»*  <J«  la  Sci. 

Parraote  dn  8  Janvier  1844  iu!r       f"*^"*^''"*^*^ '«'*^Ji^'^«cedece legs 
a  poi^d.  la  parti,  de  la  S  firdTJll^^^^^^^    ''  "  ''^'     ^"«»  ^'^^^    ' 
Francois  Eno  et  4  Th^r^^e  Seat  in  /"       :*  '^"^  "^  '^''''''^  '^^^-^  ^  ' 
aufeur  TWrc^se  Dubord  dirwl?.       ^^"^  *"°*P"  '»>-°>^°>«  q«9Par  sou 
depuis  le  2  juillet  1816,  e  1  u^^^^^^^  ""^  '^^'^  '^  *'-»«  ans  LoTr! 

1849)  avee  Utr^  et  bonn  foi,7n  ^  telu-il  !'"  " 'f  '^  '"^  -"»'  <«>»-;  ' 
*  Cahok,  j.,  /dissenting)  TwionT/lf '*""'' P"'P"^*^'°«'''te«table., 
nairede  Anto^ Eno, p^^^une  2  t  ^'^  ^^  I'appelant, comme  cession: 
a  Seigneurie  de  ^'ile  Tpads  E^^a  .  d  r'  T""  f""!^  ^"^^  ^^'^  ^ans 
la  totality  de  la  dite  Seigneurl  ^voir  t  .  2  !  T^'  ''"*'°'^  «»  P<«««««lo«  de 
le  factum  de  I'inLtf,  pS,  J  lTJ  ,  ^-^^^  ^'^  lad^laration  rdsun.de  dans 
Isle  soit  Kvrd  au  ^Sr  ''         °^"°^'^'o»  ««*  que  «  „n  cinquidme  de  la  dite 

I'apHadt,  page  CWmme  suit  •  P^^wtement  rdsumde  an  factum  de 

lo.  Le  testame.it  du  29  Mars  1794.,  qgi  ,a  c»^ 


JOL 


P""  eg  d'oa^BttHB 


*'ran5o«  et  Antoine  Eno  out  recSl'Ide  du  lil; 


-  ^>v 


,*. 


t4lfi>ll4 

•nd 
Eno 


\l 


^i 


8 


Xafond 
•nd 
£00. 


COURT  OP  QUEEN'S  BENCH,  1869; 


i 


^ 


comino  hdritiors  de  lour  nAro  At  niAr»   ^t\.  '      !      ~       ~ 

.apntsurvdcu  ,  Fr.n,ols^ZltZ\l2  ^T-T^T" '  '»"•' ^"*"'"^ 
dlu^rifier  ii  la  part  do  ci  domior  dans  Jadito   1  '  "  '^''f'  '  *'*™ 

commo  proprWtairo  jusqu'au  "Tuillt  181fl  ^'  v     "".  "  ^"^^^^^^^^ 

la  Da.o  Thdr.«o  DuWd,  dovoLuo  propri'^frde  la  di  ot,o  0^1^ ? 

%ude  par  son  testamont  on  doto  du'  31   Mars  1842    A  1  •  <  •    !       •  .       '^'  ^ " 

^        P088c^dc<opubliqucmont,&o.:  par  suite  do  «uoni«'       ';"^"«^' q«>d«P««  !'« 

ans.  '  ^  **""'  ^°™"">*  "o  espaoe  do  plus  de  30 

Henri  6Wt„„,T„frlnnSnr„     '"f '" ''T"  *'«'*»  D»bord,  don. 

b,„  d.„,  la  ,»>«;,i„„'d7du  iiT    "' '""'°' "'  °° '«"™" ''  '^»- 

viLo'is  sl^d.tXH^'""^'°  """"^  °»»^ '^^^^^ 

(Henri  Eno,)Baraa.  do l'inH™7'   ''*'''"«'»  ««<!«"  des  apnetanto 

'.%«*,  etenlre.„tteaHeledaP.rrnttaSr        ^T'"  '"'  """"■  «* 
■>«  da  29  Mars  1794  •  <,„e  I.  ^  °       "?*'  ""•"" '"  '«"•■»<«>«  eusmeatioD- 

r»«r  eette  eauae  entaehr  e^CIV™  r.  ^nf'"  "*°"  '^'»'*>  «'°' 

par  le  dit  inU„«,  ».,  pluaaurm  •'.,?"'  f,""  '°™«'^=  "«  """Wi 

S  poUTatt  p..  pl„,  p,„^  ^^  _^,^^^  _^  ^^  ^_^  ^^  ^ 


r,'^fft-'^''^'^!\frT,r'J->fi'WfT:,ir^W.  ■ 


ossion  person- 


Franyois  Eno  aon  rnari    et  ~  ^ ~ ' 

requiae  „,fi„,e  pour  1,  ,5r«K,riptiL  rsola  '"^    '"^ 

wd:,i^:::rrerr^^^^^^  i- ,,.  j^^^^j 

^tant  par  lA  tenu  de  so  bornor  !1  'Zl  ""'  ^"  P*^''"«"  1«'il  ^J^u^l 

aurait  6t6  faito  A  1'intin.d  pi  r,oto  d,!'       .""        ^"  '"  ^'"^'=""°«  '^^  '^«  lu* 
fomant  16  a„s.  A  peu  prrav^  f't     ^      '  '"  *^'""  ^"  ^  Janvier  184? 

^ces  titres  vous  auriezpu  p;e8crirTlrr      '  ''^"'  *  '"  P"'«'"P^'o»-    sl 
moins.  P    -         "v'"""*"'^'r''°«J<'P<>"'«»pa8,par30ansdu 

--"0  dXi: J:;:^^  ft;;^-  -«  ^»da„t  su. vot.  p^sscsalon  p/r- 
cette  manliro,  il  faut  non-soulemonTl/h  '  1  •""""  ''''  *»^'P"»^  aequdrir/do 
-able  ;  or.Ies  titres  proaZ^rnlli^^^^^^  -""^  "/""^^  ^'^  -  ^i^re 
ie  testament  de  Datae  Thdrdso  D..lL  i  -^  "^'""""^  *  leurfaco:  o'est  d'abord 
Eno,  son  mari,  n'a  pu  Ir^Z:^'   ^ 'l  '''''  ''^"-^''--'•-ersolle  de  Fra«Vois 

«ettre  la  pi^^irip  Jn,  0'^?^  ^vZ^  •!"';"  ""°  ^^^^n  .a,Me  AeL 

toineEno,quiit;nuden«bst^2^^^ 
Toute  la  cause  serddmtiunrn.-^'"'"''"°^'^''«^f''°9«i«-  ^ 

^^-^^n  de  30  :;:;*  ?r  r  r  s^rr*^-  ^•'"*^-  -^  -^«^^ 

2"f  voulues,  il  pou'vait  LTl^J^'Z Tj^''"''''-'' '''^''''''^'  ^^  ^-■ 

tostateurs,  et  finalement  si  les  h^ZZT  ^"'"°*"''r'"*'  P"  ^"«  ^*^"«^"  d«« 

prtvaloir  des  ddfauts  de  forme  ouTZua  """  **"'  ^''  "presentent,  peu^ent  so 

Une  des  causes  de  nuCXra  I  u  '^"'  ^"'*'"'  "^^^^^  '« «*'*  ^^^-^<^-^- 

par  les  deux,  testateurs.     Cetl  I^  f""^"!'  ^'  'J"'^' «» ^'^^  ««'»  conjoi^^temeui 

qnUntient  oelui  dont  il  s'a^  ^  "^  ***  substitution,  comme  ceux 

4{^^Z;a^^  Pour 

tief^^  tenia  ^  1  WliLment  d'  T  °""'  "  t  '*"''  '"^''^"^  P"  <J- 
«»««»  oe  ddfaut  de  fonnSsTe  -tttl  "^r^^"^'  ^'  '«■  ^^  'i''^'-'' 
gation  de  les  accomplir,  nHrieC  ^  ' '"T"'  ^^  '*'  grev^Mont  ^et  l-obli! 

»nborJ.  laqaelle  reprtsenteS:  a  Vv       '•'*"'  estldgataire  universel  de  Dame 

g-^ieme,  BepSi^airj'!^^.;^^^^^^^^  le^revd 


-^»    ■~y«oyiUOir   g  qp  defitnt  nni    Aj^....'.i  i.^\.  r— r"-"  t"«   *o  Breve 

!«  «I>i^nt«.t  a  titre  uS       ^       '   '""  **  ""^  "«°  «*  PJ«<^  ^^^  S~^^^ 


kod 
Kno. 


^Ji- 


^  "w*  $^'"t''^T^' 


'I'pT'r  '■ 


-■PA^' 


10 


•nd 
Xaa. 


COURT  OP  QUEEN'S  BENCH,  1889. 


w 


1 


luwn«ni«   m.i.  „„  ]„  »  :     .  .,"'""•      ■">  'i%«l«>re  poift  bion  renonccr  pour 

bequeathed  property  to  thl  I'l,       Vl'^'^  ^  """*""  *  BubsUtution  pf  the  • 

k.uiia  Kj  traMmit  Ihe  property  to  the  Mibstilulos.    Thl,  mii««.i».  ^ 
legatee  of ,  Frangois  was  ^  eoUrely  nnoonnpctoH  with  bw  t«.UU>i' A 


1 


If  M'-t-^if,, ''•;•*%•  •■'X)'«   >••'■'" '4^  I  ■  "^    -  w^^-ff  '     .  -■'  •!",||'..,/-4^-^iT^^Bj|p| 


COURT  OP  QUBEN'S  BKNOU,  1869. 


11 

t™,^,.,,  p-«»ri,ll Tr^k  .""V       ■'''1.^"'"  °°"'^"'°  '"PO'-I""-' 

par  la  loi."  booauao  it  was  "  L iL T  ,   '""f        '     °  "  P*"  '«  caractAre  youla 

thattheWndontJ„r»W^'^    .«"'*'*"  ^V''"    ^"  «"'or  word., 

was  vicious  and  co"uS  n^t  IIhTk'       '^  ?"  "  ^'"'"^  '''  "^"'""K  hor  title 
^«u/.«  bound  tCaltTan^^^^^  »»>«  •"heritable 

There  ia  «  putentLa"  17  ^h-ubstUutod  p^^rty  to  the  substitute.. 

the  substituted  pro^rty  whTeh  17Z^'  7  '""'^  8'""  **  ••«'•  »»»*  "°*  «» 

which. b, Burvi'vorhirrirtrofTm  '":,r\''" ^"^^^^^^ 

Antoine,  for  transmission  to  \L  IlA        r!  ^'^^  *°  ^^^  """'^^^'''g  i^"-"' 

waste  of  time  to  dlvTlthtl^t^  "cnri  among  the  number.  It  would  U 
and  imputed  vice  ZZ  in  TT  '^^r:*«»«'''«»  ''  *»»«  »"eged  disqualification 
applicafion  auTdfno   -Iterrf     r^^^^ 

ited  plescHp  on     n      C  romc:r^r   T*^""'^  ^"'^^  ^^  *»»« 
thing  on  this  poiSt.    PranJadtd  inlTn  J   K    »T  '"l"*  »»"« «»«*«« -e  som. 

been  born  in  iTii      hi-'  ^^'  '""'*"«  ''"  ^"  "''°"  «f  f«"  "g^.  having 

Scpteml^r  is'^a^d  Lrr""*  *".  *''  appellants  was  made  on  tTe  Gth  of 
Ilonri,  the  subtlteJ  tne"  0?^'  '"''f^'  "  November  of  tfee  same  year.     * 
fatheridecease  „  1827  and  1    n^^^^^  twcnty-si,  years  old  at  hin 

elapse  withourmak„!hi«?-/''°'^J'"'"*^*^°  y^"«  ^"^^  *hat  time  to 
forktltehll^^^^  During  all  this  time  it  was  competent 

who  were  iHCp^sl'' f  i""  TTI  *''  "'P'"'^^"^'^  «»'«"•  ^  ^iniaelf, 
and  his  silenrprSTht  -n  "^        "f  P"^""*^-     ^'"'^  ^e  has  not  done 

«sponden  'sTtrand  lirerZnT"' iJ"'  ^T'  ^^  *^  ^^«  *«"  y^"'  »he 
grounds  alreadystat  J  andl  /  .  T'  ''"'"^"^  P^''^*^*^  «P«°  *»»« 
himself  aTa  leX  ^f  D„mf  n  r  ^''^  '''  '""'''  "^^"•'^«»-  •>^H«'^ 
legatee,  the  JesSlt      HeT  ^"•^'"V"?!'  ^""  ''"'  '"  ^^^T^  ''''^  ^er 

wa'rds  LameTi"^  by  he.  J  at7  ^  t^tl""^  '''''  ^"^V^  "^ 
ment  of  her  «.l.ti  L-  j  i  . '        °  tosliuiieiitary  invoDtorjrad  settle. 

««« in  this  .LrAtllS      ^"^  "■    "  *"  ""  '""'  "f  "">  P^P^rty  i°  ««- 

of  ill  ae  C»lL  M  .!°;'f°^r!°^  '^""  '■"'  "-""""ioA 


-^  «„  P.H.  et  jr*"e.°!;3ai;  S;:^,!i°  j^ 


?*' 


Lattad 

and 


v/r 


•v»r 


,  V  ,   ^ 


x5fr-„ 


If 


■v^ 


IS 


PRIVY  COONOIL,  1869. 


"  tu  Jour  ot  houro  do  aon  dioia  dana  laa  dit.  fl-iv.    »      s  ',  '"   '^  " 

;;  P.d-.  etc..  oto.,  on««bIo  do  to  Jlo"  d^|u  1  .J^hI  "^""''"^  '*''  '"'"•  '^° 

t«itatru  DaL  Dubord  and  U.oTr  T     T.t"  '^u  ^^-  "^^  ^''«  '^««»''  "f^ho 

-Utcon  yoarH,  thereby  oJl/JSln.   ..  '^i*^""'""  P'"^'^"  «'"»«"'/ 

years.  In  addition  to  the  ^0!^^^^^^^^  ^-pondonfa  proscription  of  ten 
garantof  the  testatrix  aabcin^Tl   ^'  T'^"""""'  ■"^«"°''  "«'°ri.  ^  the 

under  their  resp^t^  Cl'^r  1"":";?  o'td"  ''  ''l  '''''  •"'  "'«"'- 
bound  to  warrant  his  father's  agrc"^ent  with  th;  U^t  T  ""t  ""'T""^  '^"'"^ 
upon  this  point  which  has  been  n^r     I     !  ?    ^*"'  •"  *'  "  """''«» »«  on'-lio 

Under  aU  So  oiroumstaneea  of  To  clth""  '', "  ^"  ^'"""'  «^  *'«'  P-"^ 
tainod.  "'"  "'^'''  *'*°  Judgment  below  should  bo  main- 

>dg.ont di«.issi„«r;:t;o:i^^^^^^^^^  ^•''^  "^"««'  "^'  *»>-«'-.  ^••'^  - 

*   Xoran^cr^feXoran^ffT,  f(Jr  the  appellant  Judgment  confirihcd.         , 

/femn  cfc  ifenon,  Ibr  the  respondent. 
(J-K.) 


--""'^'^^  COMMITTEE  OP  tllE  PBIVY  COUNCIL   1869   - 
COCNCrL  CH.MBEn.  WHITEHALL,  e.  ..LV,  .^ 

.    Hon.  Sib  l;w«enck  PeL"  '''""  ^^""»'  '^^  ^^^^ 

WARWICK  H.  RYLAND, 

(Pl<'i'>tilinlhe Court  qfflr^i„,tan»,) 

ALEXANDRE  M.  DELISLB, 

H.iD;-(BevertlngtlieJndgmont  Of  thocourtof  Queen-.  B«„„h    rr   ^  ^"'°'"''"^- 

not  ,.ke  pl«,e.  p/„.o  ^„„,  „f  .b,  debt  dJeTy  .  ^rhoi     ^•\."'i*  '"-Pep-tlon  doe. 
auiwy  Company,  |„lorpor.ted  by  14  .„d  16  Vlo^  «^1^?"",  '"  *«  Montwl  Lid  Bytown 

1       •  *■ 


i'KIVr  COUNCIL,  1869. 


o 


The  ippellant  ■ubmitted  that  tho  iiiilomon*  -*  »v   «      "^ — 

w-  .™„..^  i„  a,. ..,  ,„,  Jl'iXl  11  °°"  °'  •'"^■'  '^* 

1.  Tho  judgment  proooodod,  a»  woantm  fVnnT  «i      u    '      , 

a-uming  that  tho  statute  on  which  thl.^.  .      "*'  "»""  *''"  ♦""■"y  o' 

tho  croditor  of  tho  Companrtho  WuhU  0^0  "  p""'  '^""•^"•^  ""'^  "«"-''""«d  to 
«d  aiding  thor^fVob,  that  (ho  oXrl«M  ^"'"'^"J'.'S"'''-* '»«  »h.n.holdo«. 
-0  far  only.  „  ho  n.ight  I  J^C"  the  Ct 
g>vo.  »  per«,nal,  individual  and  original  riZ  to  Z^'. •!*"'"  '^'  '*•*"»• 
Bhareholdor,  a  right  which  hi  to  oo^tin^o  und  th«  '^''"t'^'  "^  "K"!--'  tho 
«iV'  and  ;hich  may  bo  oxorcisorat  ?»J  T  "'"  "'^ '''"  "*««'' '-  '>« 

.      called  up  by  tho  OoLaoy  aT„h«„  "T  '''''  "*""''  ""^  "»» »""«  b«,n 

^•-^in  tho  Company.     ?^'    "^  "''"'•'  °«»^«'"'%.  "o  right  to  «,11  could  oxiiij 

■       ^'^:!:^;2tZ!r  ^!r,'^»'"'^-  P^-aHy  and  originally 
dii^ha^ed.  oithoXtIo  or  i':7;i'l  t^^^  ?'  "«^'"*^  -  -'y  bl 

««ciW,  or  by  tho  additional  lr;^„L7b;  1":  ^T"  "  '*""°'  ""^  ''- 
tho  Btpok,  and.oonsoquontlv  thnt  1 P"*'""''*  ^y  tho  statute,  i.  c.,  ",>„^,-^      ., 

and  tl  Com;anyThch^;';;jj"!r""^'°;  -- "^'^ ''°»^-«  thoshfrX^ 
cannotWeot  thosi  rfgh^        '  °  '"^'''"'  "«''*«  '""'"'^  «  t^Ud  party. 

■  trustees  for  them,  and  it  is  upon  t,fo'  Tith  of  th  '^^""  T  '"  *••"  P™'*'«°  ^^ 

the  Company. .  It  would  tl,on!L  V  "  "^""-'^^  ^^''^  "^^d't "  given  to 

security  SuS  bo  tak     a';  y'^L^^^^^^^^  '^-P«  «^tho  statutf  if  thS 

.  holders,  of  which  tho  f2  gi    ngiri^^^^ 
•:     by  which  Ihe  shareholder  althrch  h^^  „  """^"^'^  *^  *"  «"«'"««'  '-d 

:     --ditorofthoc;a.Hnenldtob^;^^^^ 

present  o„.Tri:r:rbrmX^^^^^^^^^  «>e 

become  «&.<fe6r  wUhilTr    *'^.  *^V"«P«»dent,  nor  had  such  amount  ewr 
Canada.  .hi^fsairil^r^^TolLl^^ 

a«3!:;,irhrbr"ri^^^^  ^-^Itorof  eachother,bothdebtB 

«nd  manSr  herein^afterJS  "'  ^"''^  ^'"'^  '^*''^°  *'»«"'  ^^  "'e  oaaoB 

-^aitirs^XX^totrerr^^^^ 

and  creditor  of  each  other '-Wd  the  Lf^         !  "-PO-dent.  "muturily- debtor 
-f^^V»i^f  UijmdRtsA,i^AA.^.^^^^^^^\  y«t  the  dobto- ww>  not  debta 


■|r 


^wr* 


%~!frf- 


RriiMKi 


had  .n*«„,„«iigte,Utj,  to  Uto  p.jnaeo»of  hli  a^larr  Uia  ^!oninM«  n«  ik-   *l 

j-4^M„o..«.  HI.  for  ihr«^o.„t  u.;Sn„tJ:rL".t;t:i 

a.  Tie  judgu^i   ,^  tl.«  Court  of  Quocn'-  Boooh  wu  oppowd  to  th«  tfnt- 
prj^d   In  .UtioK  that  th«  .ufT  to  .ho  „„tlr„  ....ou„t  „f  I'Tb  Uk  ct^ 

!ith  1     ^""•Pr^'^r"  '"""'""*  =  ''"'  "•«  -''J-'"«  "f  Willi.™  If   Holt 
whtoh  w«  unoo„tnid.o.od.  o.t.bli.h.Kl  U.«t  the  Company  w«  Insolvent  wh  U.c 

boc««.o  ..croury  .„  tho  oarly  p.rt  of  IHM.  and  oon^uontly  b«for«   hilt  off 

n  r«.p«ot  of  .alary  could  have  accrued.     Tho  principle!;  J^t^    J^Ll^^ 

i^.lvent  oomjjnlc-  ought,  if  „„co«ary,  to  K'overu  L  c««,;  and  U  wou  d  I^ 

op  K>j«d  to  auch  p„„oiplc  to  allow,  In  r...p«ct  of  .took  whi  h  haa  never  Ln 

ca  led  up.  and  which.  conm.,ucntly.  „„v„r  became  a  debt  to  tho  CompanT.  ..t J 

Which,  at  the  time  of  action  brou«h,,  had  not  been  croditcj  to  th"^7m^nv  f 

tto  booka  over  whioh  the  respondent.  „a  I.^.i.,ent  a.,d  Di..eto^  had  oontKd 

the  offect  of  wh.ch  «,t-off  would  be  to  give  the  reapondent.  bein^  a  ^Cr  in  th! 

Prudent  and  Director,  a  proleronco  over  ,H3nK,n.  who.  having  no  .harb  til 
Company,  have  given  credit  to  the  Company  upon  the  f^it).  of  the  uVpa  d  clpi  !" 

"l:"  ^rirr  :!f :::i!':"^rp"-»^^  locution,  uniir"' 


Louu  JuHTu;^  G.rrAan  :-Tho  ap^^F  irih".    aZ  fJ'  "'. 
3  Court  of  Queen.  liench  in  Lower  Ead^.  rev     -^SSP*  '^'^  "  J-^^K^-^  of 
rior  Court  of  tho  District  of  Montreal,  with  ooat. 


judgment  of  the  Supe- 


-.■■¥■ 


''f 


P  Tr  ^^  ?^?^'"  """  I^ower  Court  in  Canada,  which  w.u,  delivered  on  tho  'H.t 
^lurch   18C«,  (bund  the  ro«ponde„t,to  be  dobt.,r  to  tho  Mon^r^d  and  Bytowa 
mUway  Company  .nXDOO  on  the  .took  held  by  bin,  and  approved  the  app^n^C 
-»  claim  aa  a  judgment  creditor  of  «  Company,  having  exccuUon  again  tThecl 

^  r;xT  't' "  "'""' "'" """"'"'  ""'''"«'^' "^  p"^^^^"« 

.  ^iC^litc''''''^  that  judgment  waH  give^  wta  an  action  brought  l.y 
a  creditor  of  thT  Company  oga.n.t  a  shareholder  a.  a  defendant   and  in  th 
.    .on  It  wa.  proved  that  there  had  been  a  return  by  the  aheriff  of.  nj^ 


paid  up,  but  shall  ifei 

th*  Compaqy  shall 

amount  duo  on  such 

auoh  shareholders." 

made  by  the  defendan|i^^ 

wlary  as  secretary  a  sum  very 


ilivjotion  therefor  before  an  execution  against 
unsaliffifed,  in  whole  or  in  part,  and  the 
.  ?^  'iiffii^ecovorable  with  costs  against 
ing  the  cair^  the  plaintiff,  of  oourpe  the  oa«> 
there  was  due  to  him  from  the  Company  for 
45xceeding  anyt^ng  that  he  was  or  could  be 


•^u.^.  '>ec..p./v;.'.;s;:ya^f..a,' ^rp^r^-ti 


,'«,i    - 

r 

^% 

.vv. 

■^: 


',"^' 


*•▼■ 


.. .   --- ^  ..         ■     » 

u    I  I  ■  1  •"•'»■■  *«i"  nuaiiuiM  of  th«  d«(|iffadhM(  both  to  allcira  »ii«f  tli»« 

a«.  from  m  «  tl'o  C„,„17  rr.tr. f^^^''"^f^^^^^^ 

Fint  of  alkit  is  aald  in  tho  1187th  nlnnu.    ««  wi.     . 
..  l!rJ  Tk,  T  :*'      •'""I"""'!'"'  "k"  Pl.cc  hy  «,.  «!.  opTaUon  „f 


^ 


tylaM 


^6^ 


»        % 


:» 


.»0^l 


--^ 


-^ 


f  tr-' 


*  , 


Rytand 
••Dd  .' 
X>elJ»lc, 


bolder,  everything  tllkt  waa  du^from  ^.l^mJt\'^'rT  ^"'"  *^«  »hare- 
not  «ctuall;r  paid,  diaeha^ed  TZ^,^ff^\^  '^l  ^"'^'''^'  '"'»«•'  ^'^ 
has  no  operation  whatev^  on  uth  «  it  oV  '*  '^''  '"*"^  '=  ">«  ^ode 
circun«tanec«  it.  which,  although  tho,^  wa  „  !l  "^r^""''  "'  ^^'^-^  «*«»«  of 
-  Company,  there  was  nojbounter  rilH/l?  clajtt,  by  the  defendant  against  the 

-mat  will,  of  course,  restore  the  judcinent  of  ♦>.„  «        •      « 
Canada;  and  their  lordsliips  arc  of  Zinn  /*  J      "^""^  ^'"'*  '°  I'«^<'r 
coste  in  boU  of  the  Courts  beW  and TtV      f  %"PP«"''°*  «ho«W  have  the 
The  report  of  the  r.„9,VJ«l  n        •  ''''  "*''**  ^f  this  appeal. 

/    '"YourWstyt^^^^^^^ 

.  -  4th  Noven^ber,  1867,  to  fofe^  unto  tlS^T  ^  ^""  ^'""'"^  ''^''  ^°  Council  of  the 

,    •  f-^l^eCourtofQieen/rnrf  ^j.^^^^ 

the  Comn^itte^  in  obedience  to  your  bSv'« ^  .  '      '  •;'•-■•     '^^^  ^''^  o^ 
Jave  taken  the  said  humble  peSn„nr^    ??  ^'""""^  «'-^«'  of  reference, 

.     heard  counsel  on  both  sides,  thdtrdrhlpTSlth"'*^  ""'''''"*'^'''  ''"^  ^«^g 
to  your  Majesty,  „s  their  opinion  «^^  thl  i„^  ^^^'^^^aj  agree  humbly  to  report 

Beocb,  of  the  Province  of  V;  Sladaof^^^^^^^ 

rbyersed,  and  that  the  jud.nnent  of  th.^  ""^.^^^'^  M««'h,  1868,  ought  to  be 

,  .3rd  May,  1^66,  ought  'to  S^ed  IIT"'  ^""*  ^'^  ^'^'^  CanaSa^f  the 
t.eCourts^,,,,,i,,,^ 

^-^^IZ^irZ^^  "^r,  and  to 

^18U4s.lld.  Bterlinrbeptfd^v;t''f '''''' '^^^^ 
Of  this  «ippeal,  in  addhion  T^hf  JrfL"^^^^^^^     V^t'  ''PP«"-'  ^-  *be  costs 
respondent,  and  to  the  costs  of  the  bS^  ?^  *"*'''*^*'  P^^^W^  »>y  the    * 

,       "  Her  Majesty  having  taken  T  P'^^'^'^S^  '°  *be  Courts  below."  "^ 

and  with  thfadL^offeTpri^^cSr  i"*^  was  pleased,  by 

-  he«.by  ordered,  that  the  said  judS  "^^  ''  «'*^-'  -  ^^ 

We  of  Lower  Canada,  of  tl Th  Mai  18^^^  ^^.T'^  ^"''^  «>'  *^« 
reversed,  with  £187  14s.  lid  sterlir, J  f/T  '  '  ^'  "^^  ^^^  «*"«  "  hereby 

«nd  that  the  judgment  of  the  C  £  Courtr?  ■'*']?  ''P^'  *<^  ^^  ^.j^ty^ 
1866,  be,  and  the  same  is  hei^bv  Xm  ?    •  ?""  ^*"'''  Canada,  of  the  3rd  May 
both  the  Courts  below."     """"^^ '^''^'^'  ^>tb  the  coste  of  the  proceedings  Tn 

^  »^  il«5ftX  for  appellant.  *^"'*8°*^°*  ^^  Court  of  Q.  B."  reversed. 

«K  .jr.  ^err,  for  respondent. 
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MONTREAL,  20th  OOTOBBB,  1869. 

Coram   Tohbanoe,  J. 

No.  1631. 

^^nd  VB.  Delitle  and  Workman  et  al,  T.  S. 

u..        ^     .  SaISIB/Arret  after  JodomENT— SFRvm- 

thoDtalriot,,Clhe  tadl!;f  J'°J*''?  '""«"»  b«  «co«tod,  being 

"uiui.  wnere  tne  judgment  w«i  rendered  (vide  C,  V  V  am  \    u  • 

fact  It  was  addressed  to  a  bailiflF  of  fc  SuperWCdtrt    Th.  ^  461^)  whereas  m 
that  by  C.  C.  P  irt  B4R  tl,«  „,u  T    tT     !  ■''®  defendant  contends 

'      District.      ThL^c^tlfi^^^rl*^^"^^^^^^ 
'  cution  of  juikm  n^and?^  -^    .**'r'*P*''"  *'««""g  <>f  the  compulsoiy  ex^ 

cation.  ftoiTivnr:^^^^^^ 

says  that  the  rules  c6ncemrg  h^  Self ^  Lr  '.     T'^  ""'''^  "''*"^ 

seizures  by  garnishment,andsayshe7saul.fn^  T     '^  '"'"""'*'  ''PP'^  *^ 
employ  abailiff  for  the  sirvwT,?^^^  the  terms  of  article  615  to 

employment  fab  i  iff  for'T^^^o^^^^  '"  ^^'"'^  '*"*»'«--  the 

we  loi  at  the  -::!;'? IlltXlCT^h^^t  before  Judgment.    If 
applied  io  the  two  cases     But  th„T?  'Mnk^^t  the  same  rule  should  be 

the  duty  of  the  CouTto  mI  Tl      '  7«'^«™«^°  «"*  «>«  Legislator.     It  is 

of  grammatical  Zl^^t^tlSZT T'''' ^'^'-  *'^  "''^""^-'- 
context.      RegardimrthXirf       !u-  ^^    **°"*'^''  ^^^^  '«  '«q"i'e«J  hj  the 

615.h  arUclel  in  t"h'e  U^^CtZt  "'  T'  '''  ^^"'^^^  *'^"*  *•>« 
be  taken  in  connection  wTKJSk         .     "''"P"''*''"^  execution,  and  it  is  to 

for  the  executr:f  ;;^ent  Th  T^'^T  ''''  '"^  *^«  ^"^^  -'« 
the  Sheriff  for  the  LrTTj^^^Zf  ™'°  ''"^'^'^  '"^^  ^"t^'^-tion  of 
-imply  indicates  that  as  t^s^il^^Z^^^  ^'^Tk°*'  ''"'  *^  '"^'"^  «^^ 
in  other  respects,  such  as  tlirdTannS^r^^^  'T  '"'^^  '^'^'  ^^P'^ 

dinary  summons   The  Cot^.TTtl  f  ,«^'^«»'  ««  ^  the  service  of  an  or. 

dant  fs  well  Jnd^^'S^rt^  *'^*  *'^  "^^  ^^^'^^  ^^^^ 

ir.r.^M,<,„,for|/plaintiff.  #^'/  Motion  granted. 

W^.iT.  JTerr,  for  defendant. 

^  ^^'^'\  -    '  f   '      "  ''''  ■'■■■'■ 

|.  MONTREAL,  30th  OCTOBER,  1869.  -' 

Coram  Torrance,  J, 

■W       1  ^'  No.8*. 

Wurtele  et  al.  vs.  i?o^fe.  andtheUUayor  et  al   o/  rte  Cit»  nf  U  '  ,     ,  m  «   ' 


^ 


•>^ 


%      .,, 


=5lHFi 


gaxuiHhees  d«law  that  at  the  time  of  the  servioB  ttere  was 


'"■|>"«* 
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nothing  due  tt>  the  defendant  «  but  ♦fe-TT        i ^ - 

Wiiiia„Doug.„^     Thol^dar    "^^^^^^ 

wages  and  salaries  not  yet  due  are  excZrl       ?*     "  ^^^  "^''^  ^^^^^  that 

has  cited  c.c.p.  mU2c:::T^izc:r^^'''^ '^'^ >  '"••^  p'-«ff 

.     JUS  .ficd  in  elain.i„g  that  the'attaeZent'  i^lj  t'.  """'  1  *'"^  "'»'"-  ''^  " 

o.c.P..sisi...ti.ini;:---:^£-.^^^ 

^"rfertfe/Za^on,  for  plaintiffs  '^'ata.e  ^rre7  declared  null. 

-»-^o^,<2.C.,  for  defendant. 

(J.K.)  ' 

MONTREAL,  30T1,  OCTOBER,  1869. 
Coram  Torrance, 'J. 

No.  2320. 

^^   ^        ^^'^  ^eti^ark  Patent  Leather  Co  va   Wolf.  ^ 

'The  a:r:ittur?ed  IZ  Co!::!  fh!  'Cse"  Lt':  ^-"'^^^^^  -*«• 

September  the  defendant  made  a  moJL  wifC    .  f".^'  ^'^*'  ^""^ «°  *^«  25th 

It  appeared  that  the  plaintiff  was  rTjil  ^T   T''  ^"^  ^""^^  «»'  ^'^^ts  as 

^^  ^1^  cause  to  the  cont.' ^  be  ZZ'Tlsro'^V'^'^ '' '""^  ^'«""-'"- 

. '    taken  on  the  motion  and  duly  notified  to  ii  tff      f  '"''*°*-      ^  '"'«  ^«« 

the  18th.       •  .        .     ^  "^^"'"^  *«  P'"?tiff,  and  returned  into  Court  on 

^^^^^^:1:t::'£^  as^mingtoolato;  that 

fouedays  after  return  of  te  ae^n  Ihlh  I  "  f?""*'"''  *°  ''''^  C««'*  ^'thin 
fondant,  pretension  be  ^ai^tleTietu  bav"  b"1  .",  '"^  '"« '  *^«*  '^  '^«- 
22nd  September  to  the  18th  October  TheT.r  1 '  f"^7  '^  ^^  ^'^''  ^«"»  ^he 
of  practice,  which  says  thatamotionforselri^^^^^^^^^ 

that  he  made  the  motion  within  fourl^s  2  ^7?    T'^'"''^'  ni^icausa; 
on  the  18th  October,  to  prevent  a  slr^i    •     ^t*f  °*'^«  *••«  ^'^  '^tumable      ' 
the  62nd  rule  of  practice,  XchW^^^  The  Court  calls  attention  to 

daj8,anddoesnoteonsiderTaUhetS      7^^^^^^^^^^  n-ade  within  four 

ance  with  its  requiremenj.     T  '^^^^^^^^^^^ 

demand  for  security  be  mad^bt  l.n,  J^l  •  °*^*'"'  ^^^  '"^^  *•"»*.  >f  « 
within  four  day.  after  reW  TttZtt  T^*'  ^'"P"°"  "»-*  »>«  W 
-quires  that  the  rule  should  be  dltr^^d         ''  *'''*  <>"«  ^-Patch  of  business 

-B- -Oroftw,  for  plaintiff.  Kule  disohaiged. 

Carter  &  Hatton,  for  defendant.  >  "^ 

(j.L.M.)  ; 


'3nSs^ii«,-"'.S34\' 


>•,'•,♦, 


^ '  1"  ljjl**  ■ ''(^t**. 


trT'-'ji 


T.-"  ''TWfW^l^^J'-^i 
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Held  :— l^t. 
2nd. 


MONTREAL,  SOth  NOVEMBER,  1869. 
f  Coram  MaokAy,  J. 

No8.  34  dk  41. 

Buchanan  et  al.  vs.  McMillan,  et  al 
ht SIX'"  """"'  ""^'  '""  »"•""••  -'-  ->"^--'.  Without  ber  b„.b.nd  or 

f  t  :wT„^.irrer^sri'^irjr:^       «» >  c.ifbebu.b«.d 

but  coh  Mp,r.tely  In  their  own  namr' l"f  ' ''  Z    '  '""  """'  '^  "»*  "PP*"  'o***"*'. 
llminwy  pie,  fyled  by  the  wtfrwlH  ^  ^t^lS"*  "T"""'''  *""  •PPO'f-co  and  pre- 

The  facts  Of  this  cie  wii        ';;^;'""^7''"""°"°"---«'-"'>o^'-"t''oHty. 

Ahhott,(i.  cVC.^\i^^L^r  *''««^'»°"*  of  counsel,  asfoUows: 
the  Court  to  hav;  a  b„!f  1?  ;  T""^'^  '^'''  ''  ^''  ^^'^^^  «>' 

ordertoshowrposittof  r^^^^^^  o^  *•>«  declaraUo.,  i„ 

and  the^iiker  in  which  thL„  ^  .  proceeding  about  to  be^iscussed, 

part^WSefendant     of  «  rT""'"*-     ^'""^  «*  ««««  ^^  *''«"d  on  the 

agreed  tiether  that  Vht^TK  :..  ^  """""^  fraudulently.  That  having 
m^^TZ^^l^r;^^'^^  ^"^0-^^  l>e  t-^forred  to  the  wife: 
aecu-rity  thereon.rd  if  er  J';^^  ^  ^'^^"'V™""'  """'^y'  P"*^"'^^"^  *«  ^'^ 
having;  in  factf  real  iTfallZ^^^^^^  '""^  T^^'^^  ^"  '^^  ^"^^''"'''  ''*'^«"* 
office, tnd  on  he  lUh  ZmrrX T,!  7/T'  ^^*'"  *^  "^  "^^'''^'^ 
wasn^ade  tooheSenezforT400roVaS  "'-f-   °'"^'  P'^"*^ 

McConnick,The  wife  for  £1  400  of  0?"?^  7' '  "•"'^^  ^^  ^^"^'^  *«  ^"^»t>«th 
Thatnoin,  w.;:d^  - --S^^  1      .; 

her  full  Twer  to  act^Sum  in  a ,  ?V^  '^'T  "'*"'^'  ^^  ^^'«'»  ^^  ^^ 
transfer,^l  and  dispose  of  alThr-         *^'"f '  «°d  to' manage  his  estate,  and  to 

wife,  on  Slrt  Ai^risr^  ■  '"  *""''»1<""  *««»,  MoMilUa  .ad  hi. 


A 


gfl'n  '>^s;^j 


'i^^p''i%^M^'< 


ii^i\ ».  ,^:..,^;;.Si 


20 


■Baehanau 
MoMlltan. 
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^■., 


deed,  stated  to^t'l  400  0»  lu~~^'      '  ^~ — — -___ 

to  «. pretended  licr.,U„n„.ar  ,1,^1?  *^"f 'ml  by  a  pretended  daed  of  ™1» 

h'm,  unless  he  contests  the  act.Cn  hT    I        ™«'-te«ged  without  costs  against 

the  oeher  case,  where  ther:rno%t;i^^^^^ 

deelared  that  the  husband,  John  Lm  n  .''  '^'  P™^*''  "  th«t  i*  n,ay  b^ 

the pro^rty mortgaged  for'  t^eBBm^,^^^        ^f  '"  ^^^  *t«  »--  ^^ 
June,  1868.  was  made  and  exLuZl    .u        "'  **?*  ^^  of  mortgage  of  19th 
andthatsaid  property  to  heTh:     „d\er ''^  ^  ""'-^^-^  «^  ^^^1    ^         ■ 
hypothecated  under  said  deed  in  fovor  !At    "I"^'^  ^^°'««*J  °>or%a«ed  and 

*aw  .ha.  eh.  ,„,  .„.^„„.Sf°°^™"^  »'  k«  husband,  and  ,i.k  „^  '^:J  '^ 

appearance.  AW  imn.edi.t:!;!^:'.  ^Xtl  iYJ"  '""  °'  "*  "^^ 
dent  «:,ep<jl,„  i  ,.^         ,    ^.^  ™*^  *  ^  •»«"•?«  «p„.,e  „a  i„j 

«.e  b„h.d  kne.  of  his  wk'a  .1     l^t   "h     '^  ^"^"^  '"^'^  ^«      ' 
The  plaintidi  now  moved  th.i , I,.  ""'"'*""='•• 

'^■■>^e^^.ndde..,ed,„^,n^t:;i^r^^^ 


(^^ 


■'t^'fUr-     y 


\ 


SUPERIOR  COURT,  1869. 


.  t  .21 

and  contrary  to  law.         ^^         ^        "*  '^'  "''"^'  ""'^  ^'^^  «^«  "^^  iUogal 
her  huBband  orttSi^^^^^^^^^^^  """'  "^^"  i"  Judicial  proceedings  without 

ap^rar^wurtir  o;  2:  Lr::;itr-'  -^^-^^  j-  --^%  - 

without  her.  Thevhaveborn™       7'  "?  .        ^PP^^'ed  without  him  and  he 
of  each  other,  buT  n^^re    H^^er^^^^^^^^^^  ^»^«P«»^-tV 

Bamo  appearance,  then  the'law  won  Lh:     i      ^        "^^'"'^^  ^^^^^''  ^^  ^^^ 
with  her  hu.ba;d.     Bu     ho  LZ^  .  "  *"'* '  ''"'  ^''"''^^  ^"'^^  '^^^'^ 

the  wife  for  her^f  alone  andha^     'f'^^'^'S  ?P''"«^  ^^^  himLelf  alone  and 

presumption  ar^s  that  Jhiwflw^'"^^^^^^^  ^^'  «»'ongo«t 

the  husLd  dTnot  2      r^^^^^^^^^^^^  ""^''TJ!  I'^  »PP«-  -^  P'««d,  and  L    I 
/»,-r;!.;„.  •  r     7r  ?  °"^  ^'^  ^°"'?^  '"'<*  tJ'<^  not  even  know  of  it 

^ix^i!:^zf\r^ ''''  -  both  husLitd  wife 

^rrequired.  "t^o'^^J  the  authority  was  presumed  and  nothing  more 

law  had  not  been  met  the  femtrtf  '/"f  '"'^  ^""^  "''^  "'^  P^'''"*'^^-  The 
who  was  summoned'  in  h  so  Ji  defp^ant  appeared  separately  from  her  husband, 

without  him  aTd  he  with  utTr  't,  '  T' ^r^''''  '"  ''•""^^-  ^^«  »PP-^«J 
appearances  anl^Z^l^"  ^'"  ^  k""^  ^'"  '■'«'^*'"  moving torejL  the 
It  was  better  toV^now  1^<  I  J!  '^'  ^"'^  '"''^"'"''j^  """^  ^'^^S^  ^M. 
made  regular  than  for  tZ  "°?.^"^^*'^  matter  remedied  and  the  p«)ceeding8 

that  all  mXSL^C:l'Tr'  ':'  ""*  ""^^  "  >«"»  -"*««*««"' 

The  motions  w'ouldt^Xr    anTed  ^'"  ^'"^  '''  "^iT""^  ^^  ^^^ 
rAo.>r.i?/.c/»e.<2.^.,attorneyforf?ain^  '    Motions  granted.. 

-^- 'f' O.  Abbott,  Q.a,  counacl 

Jo/w  ^.  i'erAjiW,  ,/r.,  attorney  for  defendants 
(J.K.)  -  . 


MONTREAL,  30th  NOVEMBER,  1869. 

Coram  Torrance,  J. 

'  -  No.  1033.  .         ■  ' 
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'/ 


^X' 


» C;«o  du  T    ,:  ''''^  ""»*•«  »  deed  of  oomposfAon  whlTT^        7"^^ "— 

|.c„pV.  th.8  deed  the  creditors  gave  QuS  h.-jf  ^''  "'^'*""  «^  »»>«»  date.  By 
P«y«ng  thorn  33i  cent,  in  tho  doUar  !„.  fh  ''''""^  '"  oonsidoration  of  J 
by  J  B„r«.Io„,  p„,„blo  at  4  8  2  l^l^'Z  ""T^**/-™  l'-  notes  indo,^ 
K  18G7.  All  these  notos  ha;o  b«  „  I ,  "'  "'^"""'^  ^^^^  ^^o  22nd  Novo,.- 
bank  signed  on  the  12tb  AugJIt  18g/     '  "'  "''''"'  ^'  *''«  '^^'-^^a  of  tL 

ml  7  ''''  ''^  -^«  -  "he  d!    ?•'„  'dt^^^^^^^  «f -amount  of  th^'no^ 
18G8,  QuovilJon  fyled  his  clain,  aauinTt  Z,--'"'''^^'''''    ^  ^^^^^Oth  July, 

-—   P;?^  «  dividend  sheet,  by  which  th^^,al  f,""'''  ^^^^'  '^'  «»''gnce  pi 

•  of  its  ciai»,  including'tho  IZ  U  «"  -  hT  T""'''^  ^''  '^'  entire  amount 

Jattor  was  passed  by.     The  cl^  S  for  M  ^^^'f ''"'  """*  »»»«  «"""•«  «f  the 
vdJon,  who  complained  that  the  blTt  ?,  ''""'' '"''  ^''•'"  ««n*««t«d  by  Que- 

fm  without  gfving  er        ftr  ^otvin    T.'  '"  "'^  *«*"'  a-unt'o"! 
.  the  bank  was  paid  twice.     The  bank  „„r     T  /"^  ^''^'  ""'^  *''»*  i"  thi«  Way 
the  prejudice  of  the  bank  L  ]o„r     T"/"^  *''"*  ^»«^'"«"  ^^d  no  right  tj 
the  notes;  that  the  bank 'b7i"^,.7.  •^'\"\-* -eived  the  entire  a.oupt    f 

the  £,  which,  with  the  7.  6d  p   d  bv  o .!  u      '  ''^  '"'^  *"'''"'°"»«'»  «>'  6s.  in 

full ;  that  the  bank  had  accepted  a  on    -'•'""'  """''^  ^°  ^"^  ^'^"^  P^jing  ifc  i^ 

-ervcd  its  rccour  e  agair^  ^^^^l^^'  .^  ^'^  ^"  ^'^^^^^ 

-The  cohtestation  of  OucvHInn  „        •   P""'*'^*^  the  said  notos.  ''^ 

.  of  the  bank  main  Jed^^trnrt^"^^'  ''  '''  "^•°--  -^  ^^0  eo.Ioeation  ^ 

-  it^^?r;::;.:::;r  ^  ^  -  ^-.^  ^  the  .ssigne,  under 
hoard  before  »e.  The  facts  are  ^o  dipped  ,''>k'  ''I;*  *'''  "^P^'''  '^"^  ^een 
'on  of  law  is  submitted  for  nfyllfs 3  tJ'^.  ^"^^'^^  "  ''''^^'^ 'l"^- 
has  a  right  to  claim  from  the  estateTfihn  •.'*""'*""  "'  ""^''^S  the  bank, 
notes  without  givi„.  credit  trH  "''"'''°*  ^'"'^  «°*i'-o  an*«nt  of  the 

recdved  20s.  iJthe  £  '  *'"  ''™''""'  ^"''^  *<>  '*  ^y  Quevillon,  until  it  has 

th^':he^:;i;if b'rs^^^^^^^   ^r;  ^'  '"^*'^"^'  -••  2'  p-  ^38,  say« 

,      He  says:  "  I„  England  it  ha   Jn  ^^   ^  T  'I'"  ^"  '"  «-  '-d. 
^     "  bond  or  other  obii-^ation  in  wS  .'     ''^  "'^''""Sh  the  holder  of  a  bill 

"  whole  sum  from  eCpc   on  blrri  "".''""''  '^  ^"^'^^'^  ^  <"«i-^e 
;;yet,  if  Mohave  drawn  diSltlwe     ^J^^*  ^^'''^^-"g  f«" -Pajment ; 
.       -Pt03^  whathe  so  draws  muf^  ^1^7  "T!;  ^""^  ^'"'"'"^  ^"  ^-^- 
the  whole  isdue,  when  he  has  alreadv  1        /       '  """""*  ''^^^  t"»'7  that 
"  this  has  been  settled  on  grornd   1.  ^i-     *"  ^^"'    ^'  '"'  ^"  '"^^  ''''' 
"  prudence,  but.,n  .^enoral  nr^nn^  .         .^"''  *°  *'*"  ®"S"«b  sjatem  of  juris- 
laid  down  iWlA;:^;!:^^^';;-^^^^^  msameri^r 

think  that  the  rule  should  iTapS'in!.  "*''''  ^^  ^^^ '  «'*'*'«'»  ^^  1867.   I 
J     contestation-Should  be  maintdnj  „1  If  rTlT'  '^"''  ''PP'^^-S  ''  ^he 

1.    tbn    nnHa»o:~_-'J      '1  .  -  ' 


a: 


_^^  J  v^omcui, la  IP  me  foltewing  worda i     ,  . 
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dsdMti(mjrf  ito  claim  •  '  ™^*°''  ''^  "^  °'"'""'»« «»  "oooMt  and  in 

Mt"rz„r  f£'.xi'"S' : ''"%''^  ^"'™'^' '«««.  ™ ''e 

of  the  i„«,l™„.,  apoHSoh  ir.  1h  rr.'^'A''  '^  '' '®''°"  *«  <"'"« 
B.„,«e  d»  Peupk,  „  i„dJ^,         *"  '"''  ^'"'"  ^""'"O"  "•»  li'blo  to  L. 

Charle.  Q,„,^n,J7i„j,^  t/J- '°  *»/.  W°J«  b7  the  noto.  of  fc 


.  dividend  on  tte  Mnounlpai"  to  il  ■"  ?k      -^^f   ,'"'  '^°  "•""'^  «" 
dividend  0.  tte  „„  of  «34r™  J       ^-  /?  ""*  "'"'^  <J»»''">'°.  "««ly  • 

«».iii...  «,d  d.  wlTf^i';r::„t°„fte"'?r'  °"^ "'-  ^"'- 

Giard,  to  wil,  the  jndgn>enl rondeied  WM™  Jf  ■»'>;«»W>ee,  Unis  J,  B. 
order  that  Ibe  dijend  »hoot^r,i'^  i"  °°  "^  *''  Oetober,  1869,  and  do 
•I2th  Man*;  ,869,  be  .Z^rSh«  t  T"*'  ^""  "'*  ""■«°«  <>»  »" 
d.  P..,Je,  for  tte  ann.  of  »W9  69  bl  l!«d^.f  "'°  °^"'""'  '^  ""I" 
portion,  to  «,  ,34?.38,  »  ttatthe  da^T,! '^  ?^  f°""""  »'  *»  »«"  <«- 
•nd  no  iwire,  on  tt,' »»1  „f  T.  •     ,  ''°  ""*  A™-"  "hall  bo  «597J1 

<3-*n  b.'„„.jrt  ttet  °t:°^  s°3r'r  ^  -^  •"»*^ 

place  and  stead  of  the  claimant  T  »  BJ         f  t?      '  °°  *®  ^**  «»««*«,  in  the 

as  weU  on  theoonUation  S 1?^.*^'*'  '^  *^«  f^  Charles  Quevillon, 

judgment  of  the  said  assignee^  "^ee  as  on  the  appeal  fwm  the  said 

R'Laflanvm,  Q.C,  for  QuiviUon     "       '  '^''^S^^t  of  assignee  reversed. 

JOMMI  d.  PUiU,,  1814 ud  ISwTp'  S'  •  "'*^''  ^*  2°'  »»■  WW- 
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MONTREAL,  arr,  NOVBMBBR.  ,869 
Coram  Tobbanob,  J. 

No.  182, 
TORHANOB    J— 0     tl,    1  '  "'*'•"''•  '"I  «>w»otb.m.do  by 

.defendant  waa^x^^utod"  in  W^fTi":;?''"*'  "  ''^"'^  of^^^,,,  .  the 
jr^ntedatthepa^i^,  „,  -  <»  e  p^^^..o^^.^^^^^  ^^bT^he 

cd  under  a  power,  executed  before  n  „:/  ^™°^'  ^°''«'*  Watson.  apDoint- 

g«.lty  of fraudvwhieh^an,  iS  J  .  2?""*  l-  *'^*  '""^  '^'^^^^^^  ^^l^n 
«on  of  the  estate,  that  the  petit  onet'wl!  TyT'^'r"'  """^  "«^«^ *»''«»  Po'l" 
that  h«  attorney,  Rohprt  Wat«on  hadf  .  P;^''"^®"^^  ««  official  «issignee  •  and 
a«a.gnn.ent  had  been  accepted  by  Watl^      1 'f  ^'^^  »PPoiata.,at  ftha;  tl 
ass^no^could  not  delegate' Us  al^^  -  o^-^ 

.   /^i«  petitioner  has  demurred  to  thnsl  '^  "'  '""«'"«'• 

"  before, .Court,  on  a  lawtea4t  Theea«> 

and  of  the  petition  itself.  ^  ^  *^  ^'^^  sufficiency  in  law  of  the  ans^e^ 

-^^iTL-crt^i!:^^^^^ 

dther  words,  did  he  validly  acc^t  ,"  Z^^  ^' ''''  ««^»«  «f  ^be  defendant  ?  I„ 

the  attachment  should  be  set  aside  ?       '    *  *"  *'°°'P'^«»^^  ^qmdation,  therefore         . 

therefore  we  may  safely  conclude  w^  *     ^1"'^  "^"^^  »>«  before  a  notan^  111'    ■ 
i^^nion,  the  a^ignee'iuTht^^J^ltl .  '''''"  '"  ^''^  ^'^^^^^  he 
ney  to  accept  tl,e  assignment     Lern?  "P'^^^J^  himself  or  his  attor 

Mder  the  Act.    By  Sec  1  „„«  a  I        '""'  <^°«der  the  duties  of  tL      * 

'^J  »ec.  1,  any  debtor  unable  to  meet  h«  .  ®  °'^'?"«» 

e  w  meet  his  engagemeate  may  make 
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f?* 


y  «^".t 


i 


.o3 
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25 


an  anignment  to  anj  offiotal  awigneo  nwidont  within  »l,-  -      ^         /  ,     ' 

„«.  .bjji forthwith »,i . ^^unfof .h. cr^:^  J^  VbJZThXrr^" 

OM  to  tho  meeUng,  prepare  and  thi,™  n,K:K:»   *  .         ^  '  ""  r""''  P"^'- 

the  affairaof  the  L'Jnt  andl'^X'^.^*:  It"'"?  ^-"«  Vp««tloa  of 
nature  of  all  tho  a«ot«  of  the  insokonrin^lud  "  ^^ow.ng  the/amoant  and 

effects/'    By  See  10  the  iZiJl    T  u  »         '^  wmvcntory  of  l/u  estate  and 

ecrtain3.  the  jj^]  may  apS  offi^^^^^^^   '■■ ''''  °"""''  T ""'"'  ^^^ '« 

"  rot^";:^-!"""""^^^^^  "" 

''  One  who  has  .  bare  power  or  a«t£  ly  tT  ^   ^  ^'^  ^^  I''  "^^  ^ 

"  it  himself,  and  cannot  dole^ata  hia  »l;i.  T  f""*''"***  <*"  «°  ""^  mustexeoute 

"  or  conade'noe  rep<^ri„  ^^0^!^^^^^^^^  ''rT'  '"'  *'"^'"8  »  ^'^ 

"  whose  ability  and^ntlitv^S  ^otl?  ^'  '^'«^*^  *«  "*  «»«"»««'. 

nnown,mig/tnotb,trrbfhUl^^^^^^^^^^ 

number  of  oases  in  which  the  rule  would  bonnnH«n  specifying  a 

outers,  617,1099.  Assuredly  the  Court  wouM  nr/ir.  2-  Wilhams  Exe- 
could  not  for  any  purpose  be^v«n  I  ft  ^  *'**^  *  P*^*'  of  attorney 
««^gnee  is  the  blS  obtauZ'  Jv *  '  T^^^r  '''  '^^  ^^''^  ^^  «>«  ' 
•  meeting  of  the  cre^t^^  W'^^wS"  to"Za™ 'o*'  "''"^'*  **'"^ 
assigned  and  make  an  inventors  X  th«  *°.P'?"«.''*«*«'»«°t»  of  the  estate 
by  attorney?  PieTu  LTStHfr.  ^^'!"^^*  *°'"''^«*'»«^^«^^^ 
nion  that  Oil  asSZo  do  1  T  "*r'  **''  *''  "•**  *«  ^°'"' «  °f  ^P^ 
obligationsTf  rialTet  tt  ^;rlr"''™^ 
(W  is  of  opinion  Zhe  Idd  ZZir"""'"*  ''^  ?  "d-ninistration,  the 


Ilarrvf 


T",   'ft 


■) 


CI 


I' 


.f^' 


o«.«ined  the  pleadioK.  -nj  duly  mZtL       ^"^  ^  -'•*  '"''^'<"''  '»•''"» 

/         Iw^imwh  a«  th«  said  •«,•.„, ,2,  „      "qu'^'iuontaof  the  I„«,lvont  Act  of  18(id 

uhm-^rei,  doth  maintain  the  1  i  li  '  of  thoTr'   ^  ^^  "^'^  '''^""'^-•« 
Ftapn  of  th«  ^titioae,  Willia...  uZ^^^^  HT''  ''''^^^  ^^'^l-  '»>- 

■^■^- Bemniittifontho  phintitY.  ^«*>'»*o  danaiMcd.       - 

IK //.  AVrr,  fcir  (h(s  pcfUion^ ,.     '  ,. 

(J.L.M.)  \      ,.  ^  V^ 

M6ifTREAL,^0Tir  OCTOBER,, , SCO. 

C«mm  Torrance,  J.  } 

■'  ■  •       ,        .\   Ho.  m.     .  ■  '"  •        '     ■ 

^"i^'"«  cknl,  vs. /)«»«,>.  ,.         • 

il«LD:-That.  where  »  tenUtor  m«do  .  will  ,„,i  ...K 

marriage  of  Francois  Xavicr  DuZ  r„Tpu!"  t'^''"''T  ""'^^"^  *'^**™™  «'« 
fcsuo  seven  childrcD,  namely  tho  ph  „  iff.  n  "'!'  "'*"'  ^"•"«"'  ^''^'^  ''^'o 

^.  Duppis  died  or;  the  Isfj^f  8  ^^n^r^:  'n  ''"  '''''^*'"*-   ''''«*  ^• 
the  22nd  November,  18G7  both  of  thlT,-  ^'"''*'  "'*'"  '^°««"  d^oJ  on 

worth  810.000  whie'h  def:i\\td  Xtn?  T^'^'  ""'  '^"^'"^  ""  -'«'« 
elusion  was  for  an  inventory,  division!!  .V  ^  P""^'""  °^'  «»<»  *»»«  °«»- 
^  The  plea  of  the  defendant  e  C  1^"!"?""'  '^  *•*«  '*«^«°'^-*- 
Dupuis  made  a  will  in  favour  JFIavie  Ba.^  r  'n  '''"'"'''^'  '''«'  ^'  X' 
died.  That  on  the  22nd  December  1864  ^  ^  """"'  ^"  ^'^«'  ""'^  "«"» 
lUh  October,  1865,  FiJvie  Co  mal!  '  w""!'  ""^  '^«*«"'*-  ^haton  tho 
fondant  which  was  r^gi.^^^^^^^^  in  favour  of  the  de- 

1866.  she  made  a  wEn  ZZ  ^hITaJ  I'T\  ^^''*°°  the 7th February, 
K  1867.  and  on  I  2mlX!8^t'T^'''''-  tho  22nd  Novem"! 
defendant  was,  in  Zseq«en(^   (he  1'    7  '^'  '"''  '^''^'^ "      That  the 

T4if8ferx5;?  rn'  ^^«  ^^^«  ^ia^'S ';^r 

bor.  1859,  F.S  I>«puis  mad  a  wi  Uv  ^^^  '''''*  °°  ^''^  ^»*b  Octo- 

P     '»»''«  a  ^>»  by  which  he  bequeathed  to  Andne  Dupuis 


a/- 


_^^.^_ 


-r„  .    -Ji-T,   -JIW-T   "ftn 
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^..« 


*w«.,  h-a  .™„  ..„  .„a  a„i;  liTS  IZZ    "^  "  """  "°*  °"'° 

orar:^^rr:csirt:i™ii::,rx^^^ 

La  Bdgativo  est  g<5n»5rttlomcnt  adopWo  :  la  rdvooatinn  .i»  ^     i.    .       ' 
nuffit  pas  pour  fairo  rivivro  le  V,«,„..W    il  V    .    T  '*"  '^''"''  testament  ne 

quo.       Ho  goes  0(1  to  Olio  D'AguoMoaii,  pluidoyor  16  »  222     ..  ir!     , 

J.,;':?" "°  '"""""^ '"  '■""'"''  *"'  'r  *•"  >■-  boo.  rr:c„f 

Tbo  juagpioiil  i,  reoortej  „  f„,|„„  .^  j^^  ^.^^^  -^^^ 

Unaiaering  that  Flo.io  Bam,  alia,  Domorn  montionoa'm  the  t,lo«Jin,»  i  .i.- 

r:rt '.:'"  "5"™"' "  •"  ■■*''■■"»'  "^^  «bo ;  K™t  Ts*" 

wh.«bT  .he  beq"««>lioa  to  him  all  hJr  oaflo  and  then  died  ,TlhZ7'h.  • 
re.ol<eaWid,,,ill,  doth  aiamia.  the  aotion  and  dmaWe  of  plllfTl  °     J"  J* 
.ucceMiMi  of  the  ..id  Flavio  Barso,  „(,„.  DoaelT  '  "«^'  ^^ 

he  wished  the  said  wUI  to  b«  «>v^hZ7j       ^^        ""* '''"'  P^^ertheleas 
l^u  made ;    '  ""**  ^^  *°  '^  "'^o'^^  ""^  annulM  ATpreaaly  ,.  if  u  ^d  uev«r 


'?«'*,'  J""T  -^ 
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CIRCUIT  douat,  18(19. 
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Uoni.ld«riog  that  th«  Mid  Mwc.tU  I»<1  Ant  tho  HTwt  of  r«f  it ing  U«  -111  of 
d«t«th«flthofJ.au.„,  IHftH.  which  „,„„i„odc.ncdl«d.«drr^!!t^"'"'. 

C.,n«dori„«  th.t  ii  I.  proved  that  th«  pl.|„t|ff.  .„  hoir.  «.oh  f^one  ircnth 
In  th.,  .uoccwlon  of  tho  «id  Fr-nvol.  X«l«r  Dupui,  ,ho|r  fkthcr  • 

(xH.M.l«r,«..  therefor,,,  .hat  th,.  plaintiff.  ar«  well  f„u„de,l  in  demanding  a  «„r|. 
ogr  ^   th,.  «  o,,.ioo  of  tho  .aid  latv  Kranyoi.  Xavio,  Dupuia,  doth  order  and 
.V«.  t  at  tl\.  defendant  do  within  twomo„|f.»ft«r.or,lio  u^on  hi.nof  ao^^p, 
o  thu  judKmont  ,„«ko  an  .nrontory  .f  tho  prftpLty  lofl  by  aal.l  Kranffoi.  Xavior 
Dupu  an,  order  that  tho  «.id  property  nriiy  b«fividfld/;>«r/„<,4) „„,„„.  hia  heir, 
ucjr  .n„  tothe  riKht  ofeaeh  aa  aforeaaid.if  thoaaid  A^  d^vLion  60^.1^1 
ond  if  not  po«iblo  that  the ^..1*  property  bo  Iirii4  according  to  law  and  the  pro! 
cocda  of  «...    untauon  Uulividod  un.onK  them,  and  further  that  tho  defendani  do 
w  Uun  the  delay  nforoaa.d  r)5„d«r  m  justice  to  the  aaid  plaintlffa.  a  juat,  true,  and 
faithful  account,  &c.,&o.,&o.  •  .    ^     »        ,      « 

n  -•       ».    .  •^idsuient  for  plaintiffa. 

4?^*on,  Ihrton  ,t^  Ornftion,  tot  ^htutiffn.  r        ^ 

CarticTf  i'omiatfUk  «fc  mt6unai$f  for  defendant 

'■(•'••to  •' 
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MONTREAL,  30tb  NOVEMBER,  1860. 
Coram  Tobrano^,  J. 
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*T' 


Berlhelot  vs.  Lalonde,  and  Lalonde,  opposant. 

Ubld !-Tlmt  whoro  a  writ  of  oxceution  luuni  tor  prinel))*!,  Intoratt  •nd  ooaU  of  inlt  .n.i  .k»  h  . 

tororoth««.U„r,  made  uudor  tho  writ,  i^^ ^ln^t\'::uZlT^Tniti::mT 
'  Thia  case  came  before  the  Court  on  an  o^iposition  HJin  d'annullcr  by  tho  do- 
Icni^ant  complaining  of  a  aeiaure  made  under  an  alia,  writ  of  execution  for  prin- 
cipal,, interest  and  oosts  of  auit,  whereaa  the  costs  of  suit  bad  been  previously 

Demoyer,,  for  opposant,  cited  Rirndl  <b  Larocque,  10  L.  C.  Repts    367 
LafUur  v.  Verville,  1  Revue  LegMe,  45  (Sorel).  ' 

The  Court  maintained  the  opposition  with  costs. 

>  '  /•  . 

_     .  '  Opposition  maintained. 

tarhcr,  Pominville  <fe  BUoumay,  for  plaintiff, 

Bdanger  ds  Demoyen,  for  opposant. 


»  1 


,    t 


^^: 


.•  1 


■•ifr*'  »• 


couKca.  \m. 


^^  THl  ftlTir^UNCIL,  \m 
toram  Loio  Chanoelloe  HAtHiBn*-    i«-    „        * 

ALftXANOni   E.  KrURZKOWflKl, 

•  AND  ArrWUKT} 

ilA.V  BAPflST,;  T.  D0a,0.V  AND  Z«r„,«  nOR.ON. 

(Oif*mianu  in  /A«  *«p,rLr  Co«rt,) 

».  tviMrt,  In  th«i  opinion  orUis  Conr*  .i.«  -  •  "^  • 

"H«I»H  or  r«..i„„.,  ,t,m  ih.t,,r.l      ''"^'  -••"".hoJ  th.t  .„  ,^n,  „,  ,.    ,     . 

Ibm.)  WM  not  uiuriou..  '°*"'  ""  •°»"^«  (-Jo  While  tl,„  uJ  011^77!"  « 

.ub.U,u..^  f„,  ,ue,.  „.„„,,,  „.„,„;  *^^^  J^^  upon  •  ,„„u  «.a  .„«c.,o„t  colS^ 
The  judgment  appoolod   from   won   m.wi'     1  u       . 
Montreal,  ,(Sm.t.,/I^)  on  am  Jl       f^  """    ^"*^""    Court    .t 

Baptiate  Porlon  and  hi^^rotirZdp    r  til""'':'''  '''n'  -»^«""i"«  Jean   > 

Tho  pla.nl,ff  ^llcKed  in  hi«  declaration  >-  '  ^^^^'      ' 

Drummond.  Kcuier.  oVocat  ct  jC  wrp'r  '^ZT'  ^'  ^"^'"^  ^homaB 
S«nuol  Cornwallis  Mortk,  Ecu  e  avS  D  i"";;  ^^"""''  •«"  '^^'^'  ^o 
«on  Spouse,  do  feu  EdLrd  Svlve^  CW  t  ^r'"' ^""^''"^  ^"»'«A 
M«.^orite'Cor<IeliaDoI.zeh  Wnlll  """«"»"°d.  ct  do  Dame 

dc  Dame  Mario  Louise  CoJlZ^.t^^^.^TTf''''''  '  *'*'« ''^  P'«* 
t«te  Th^of,hile  Dorion.  Tappelnnt  L>n  ^  o!?  '•°'''  P"  '^^  ^'*  J««"-bV     ' 

J^-oremWr  ^^^^X^Z^S^  ^^^  ; 

^  LCmlJ:f  1  ^^-  ^ '^^^  ^-  Bje.  T.  Lo,  „,«.. 
balance,  aavoir;  ^l.WO  comme  ^«4  pte  ou'Ll  '..f  r'^"""  ^'"•^»  '» 
pour  une  partie  de  Iffquello  sotnme  ;£fiO  n  i    ^  '"^8"'  **  ««"«»'«,  et 

«oUpe,«>„nellement  laditoBormeriL^^      due  Dame  M.  L,,  Couaineau, 
int^rfit  iU^.  **"""'  *""  ^^  ''^<'<>'  ""«  wtenue  ill^golement  oomme 


*v.  > 
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\ 

» 

.) 

• 

-  Zi1*ir™/*„Zdphiri„I>t,^l|' ■"""■'"«  T-  P»™».  l!".l«oh.  Dorbn,  ct 

1849,  rc5»  par  Mto  J  E.  UblaSoZZri  l^  J°         '°™' ''"  "  A"" 
»s  e„f«„.,  s„„iva»t,  »,  i4.wXrp"S.' ''^°^"  "*""'  ™  ~»""  " 

tuteur.        .  ^T  ^  *'''"*  """"^f^^  auxquela  il  fut  nommc' 

1.  da.e  d„  -6  Mar,  ISstll:  tl  L^t  £^  it  T/^™*''  >^^ 

Quo  Ic  ait  jour  6  Mars  1854,  rHon    T,   T  n  . 
les  ddbiteurs  de  la  dita obligation,  vlditu  1^07^^!:^^''""'  '^ 
prbpridte  affectde  gu  paiement  de  la  d,>^  "nKr  V         '  ,         ^'*'*  partie  de  la 

Montfelet  p^aya  a  ces  derniri",:::  ^^^^^^^^^  ^"^"^^  'f  ^'*.«--  ^>- 

autre  somme  de  £5  023  o.  qa   uZ^,     *78,15s,9d,  et  promit  leur  payer  une 

dite  obligation  dfltLlbt  lij'  '  "'"^*^  ''^'^^'  «*  '^  -*^^^  ^^  '» 

Hon.  D.  Mondelet.  i  co^te  de  cX  df     ""•'f^*^'  ^^  I'entremlse.dudit 

1854;oaleuldj«squ'aufseK^^^^^ 

Qu'en  oatre  delette  sommrf^g^^  i^^^^^^ 
derniers  se  firent  en  outre  ^1^1^^^^^^^^  '^  f -f-, 

Que  toutes  les  susdites  sommes  >„n^^o^  !  ^  .r*.    ' .  .  ^  Novembre  1855. 
montant  total  iUdgalemctt  TcuIh!  *    ''f  '  '''''''^"*  ^  ^^329, 10s. 

gatioaetque  ces°derS  Cfd^d    deT         '"  ^^^^'^^-^  <»«  ^^  dite'cbli! 
demande,  21  Oetobro  18^  ""'""''  "^^  ^°»^^^*  d«  jW  de  la 

Que  ledix-huit  Mars  1862,  par  actereeudevantMtre  C  P  P    • 
confrdre,  notaires,  I'Hon.  Lmk  Tlmmo?n  ^  '  *^"Pinea«  et  son 

Debartzch,  son  ^^ousefrktrSamtrSo^^^^^  Da-e  Josephte  Elmir. 

line  Debartzch.  son  disuse  «fn«iw^  **°"^  ®*  ^«'"«  K<»«lie  Caro. 

feu  Edouard  sZ&I  d^  RoS?^"f  ''!f'^''*  ^«»'"'-'»'  ---  <Je 
jr   es      comte  doj  Rpttermund,  repnjsentde  et  agissant  par^n 


rS^^^S^l. 


« 
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proourcuile  dit  Hon  Samuel  Cornwallia  IWnnU  •  >fjx     . 
rintimd  tous  les  droits  et  actions  Sr!        ?  '  f^^''""^  '*  tf«<,8portdrent  A 
^  aucun  d'cux  pour  dJanl       obt^';':'''"''"*  '^"'^'"''"f  ^  '^^^  ^•'«  ^^'lantB  o« 
do  £1500  couVs  aotuelTtd  s  „tS  Jr'^Tr'"*  ^'  '"  *^'*^  P""**  """"'''^ 
vrement  do  tous  autrcs  nt/r6ts  tfl?     '2   "•"'''""'  '"  *''*"«  «* '«  ••*^- 
payds  sur  los  ditcs  obHsltf  i'^rT^^^^^^^^^^  'T  — -  '"^^"^' 

en  tout  ou  en  pattio  des  tites  oblEonr/"        ^"^    ""  ^^  f '"^'^  «'  '''^'''''^ 
obtenirleremb^^rse«.ent^out^^^^^^^^^^^ 
ti^  par  .0  Jdes  d^biteurs  .oZT^^^^:^::^  ^^  '^  ''''  '''^- 

Que  le  dit  Alexandre  E.  Kierzkowski  on  ™rt..  «i  , 

rdclamer  des  ddfendeurs  la  dite  «  de  S VoTo'"?  7f^7"'  '""''' 
qualitd,  savoir:  ooramo  1.5.^ataires  uXrlll  i  \  V.  '"'  '^•^H^'"^  ««  leur 
et  le  dif  Jeau-Baptiste  tCl  e  Z  "^T""  M»"eLf  se  Cousineau 

de  son  mr.  EustaetDor tf  tfen^^^  "^  Personnellement  et  comU  cessionnaire 
solidairement  au  dit  Intim"    '  ''"'  ''^""•'^'  ""^^'^'^  conjointement  et 

Que  les  dits  Jean-Baptiste  Thdophile  Dorion    P„=»„„i:    t»    • 
Dorion  ont  aeceptd  chaeun  d'eu.  le  Icl,  A  Z  fah    ';  f  "  T'  '*  ^'P""" 
Dame  Marie  Louise  Cousineau  ^  '  '""  «*"«  '"^'•«'  f«"« 

avee  intdrCt  d'e  21  07^^1862  ««''^"— *  ^^ -»'^  do  £53^10 

Les  mndeur8plaid6rent«5pardmentrcette  action  /  '■ 

^^^^i^^^t^ZlZ:.^^  robligatio/dull 

cnve,iDameM;rieLoXe  Cw!l    "    ^°^^        ''  redonnurent  d^biteurs 
Baptiste  Tb|pbii:t™n^^^^  ^-  ^^^'^-n- 

avancde  et  pri,5e  par  elle   aux  dit«  72-,  '      '  ^  ""^  P***'"®  «"»»»« 

Cousineau  au/ditlntL/tersde  la  nl?r        ^'^''  ^"  ^'  ^^   ^«™« 
Dame  Cousiiau  Stea  de  iav^  „  .  ^''-  "'"^  ''  ^^'^'  'l"^  »"»  '^'^^ 

emprunteu^sll'indt^*    u-iS^^^^^  hypot^air^s  des  dits 

dans  tous  leu^LirSll^s  et  /r^^^^^^^  '""'^  ''f  '''''^  lasibrogeant 
cr^ancessurleilS  appa^^^^^^^  f'^"'^"'  ^««  ^'^'-^  d«  '«*»" 

ditKierzkowsk/^^^^^  somme  de  £4875,  le 

.  la  dite  Dame  cLnelirhrtns^^^^^^^^ 
affe^antsp^ale^ent  certains  imlblo^^^^^^^^^ 

9^'d  cetto  obligation  intcrvinrent  et  furent  Di^«^nt8  l'Wn„  P;       n     •  • 
Debartzoh  et  Da£  Joseohte  de  9f  n..r!       ^f  '  ^'®"'®  Dominique 

tionssolidaires.  7  ^      ^"  ^''  ^"'''  ^"  ^P*""^.  ^  portant  pleiges  et  cau- 

des  dits  d^biteurs,commeJt!!r        ^  '' ^^^^' ""^"^ 

lo.  £1516,10s,8d,  &  Aim^  Massue,  Ecuier  ntf&ociant  aT^w.  ^  "~ 

.0  capital' et.int.retB  de  deux  ob^tions ';o„t^S^p^^  IT^Z'^T''' 

Dominique  Debartzoh:  2o £.2(\hT7tiA  ^        ""^"'^  par  leu  iHon:  Pierre 


Klenkdwiki 
and 


■^ 


Dorion. 
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Kiwikowski   ^chanibault,  notaire,  lo  4  Fdvrier  1842,  Ics  intdrfits  sur  cos  £1000  oalouler 

©Orion.      jusqu'«u  4  Fc^vricr  1845;  lesquels  dcniore  la  dito  Damo  Cousineau  paya  ^ 

I'acquif  des  dits  d(5biteur8  ct  dt^bitriccs  au  dit  Massuo  leur  cit^ancier  hypofhd- 

caire,  ccs  dcrnicrs  dtant  spdcialcment  tonus  payer  la  dito  dotto  en  vortu  do  racto 

do  donation  a  ello  consontie  par  feu  Piorro  Pominique  Debartzch  rcjuo  devant 

Mtre.  Brin,  Ic  23  Juin  1845,  et  en  consid«;ration  du  paiement  lo  dit  Massuo  mit 

ct  subrogca  la  dito  Damo  Cousineau  en  to'us  scs  droits,  actions,  privileges  et 

-         hypothi^qucs  J  3o.— Une  somino  do  £1063.  18s.  6d.  i  Errol  Boyd   Lindsay, 

Ecuicr,  et  autrcs  h<?riticrs  rcprdsentant  et  Wgataires  do  fou  Pierre  Guerout  aiftaa 
Pierre  Guillaume  Guerout  et  Damo  Marie  Josophto  Woolscy,  son  Spouse 
agissant  par  leur  procureur  Benjamin  Holmes,  Ecuier,  savoir :— £1000,  balance 
du  capital  d'un  jugement  obtenu  par  eux  centre  lo  dit  Mr.  Debartzcth,  le  20 
Novcmbre  1844,  plus  la  sommc  de  £03,188,  lOd  pour  les  int<5rets  dOs  et  t«chu8 
8ur  la  dite  somme  de  £1000,  A  compter  du  5  Janvier  1845,  jusqu'au  28  Janvier 
1846,  Icsqucllcs  sommes  la  dito  Dame  Cousineau  a  payd  H  I'acquit  des  ddbiteura 
"~  avec  subrogation  par  acte  rcgu  devant  Mtro.  Leblanc  et  son  confrfiro,  lo  28 

Janvier  1846;  4o— A  Fran§oi8  Evanturel,  bourgeois,  do  Quebec,  £336  Os  8d, 
cours  actuel,  ce  qui  appert  par  acte  du  16  Mars  1846,'  recu  devant  Mtre.  Belle;, 
5o— £489.  19s.  2d.  payt^cs  i  Dame  Charlotte  Robitaille,  veuve  de  Benjamin 
Beauprd,  suivant  acte  rc9u  devant  Mtre.  Leblanc  et  son  confrere,  notaires,  le  17 
Janvier  1846: 

Que  les  ddbiteurs  des  dites  sommes  ainsi  paycJes  par  la  dite  Dame  Cousineau, 
ont  approuvd  et  sanctionn«S  tels  paiements. 
Et  le  dit  Jean-Baptiste  Thdophile  Dorion  allc^ue  par  son  dit  plaidoyer : 
Que  le  11  Novembre  1845,  il  dtait  le  procureur  do  la  dite  Dame  Marie  Louise 
*  Cousineau  et  commete^  dtait  autorisd  A  pretcr  aux  dites  Dames  Drummond 
Monk,   KierzkoWski  et  de  Bottermund,  et  ^  leurs  dpoux  la  dite  somme  de 
£4875,  i  raison  de  six  par  cent  par  an  et  qu'il  est  do  fait  que  comftietel  procu- 
reur il  a  avancC' et  pretd  aux  dits  empruntcura  pour  payer  leurs  dettes  la  dite 


r 


somme.  ^* 

Que"  le  dit  pret  d'argent  a  4t6Mt  non  pas  par  la  dite  Damo  Cousineau  elle- 
meme,  mais  agissant  par  le  minist^re  du  dit  Jean-Baptiste  Thdophile  Dorion 
son  procureur,^  et  que  la  dite  Dame  n'a  jamais  stipul^  et  exigd  aucun  bonus  on 
iDt^rc4.<usuraire,'et  qu'elle  n'a  jamais  autoris^  son  dit  procureur,  soit  direoteqient 
ou  indbcctement,  h  stipuler  et  exiger  aucun  bonus  ou  intdrfit  usuraire  pour  ou 
relativvnent  au  dit  pr6t,  et  n'a  jamais  ratifid  ou  approuvd  aucunfi  convention  par 
laquelle  un  bonus  ou  intdrCts  usuraires  auraient  pu  6tre  stipuld  du  exigd  des  dita 
emprunteurs  par  rapport  au  dit  prfit;  que  lu  seule  chose  que  la  dite  Dame 
Cousineau  a  autorisd  son  dit  procureur  d'exiger  des  dits  empruitteurs  ^  part  la 
stipulation  d'un  intdrgt  de  6  par  cent  par  an  sujle  montant^dit  acte  d'obli- 
gation  du  11  Novembre  1845,  a  dtd  le  paiement  par  les  emprunteurs  da  mdntant 
des  honoraires  qu'elle  avait  ill  payer  A  ses  avocats  pour  faire  Texamen  de  leurs 
titres  ayant  ppport  aux  biens  immeublcs  qu'ils  offraient  d'hypothdqoer  pour 
garantir  le  dit  pret  ensemble  aveo  les  frais  du  codt  des  actes  ndcesaaires. 

Que  le  dit  Jean-Baptiste  Thdophile  Dorion  sur  sa  responsabilitd  personnelle 
et  dans  son  propre  intdret,  hors  la  eoniraiij||ncc  de  la  dite  Dame  Cousineaa^ 


•V: 


I 


me  CoQsineau. 
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pour  avoir  obtenif  le  dit  nrOt  et  nni».  .-  j       ^~       " ^ " -.      . 

torn,  pw  hqoello  ib  »  „„,  „b|iw,  j,  ,„  ™°  ™°™"'^''»  •"»  '•«  Jito  emprun- 

<!en,.nt  le  dit  prtl.         "^  "'"  ""  ""«'  «'  •»«  «  comuleaiion  oon- 

Quece^Riude  £1500  mi';i  „    •    • 

W.dileDweCeuBae.u    OM  JmlV.  J^'™"''  *  •"'"P'^KDtaiita 


^ 
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Klenltomki 

■ad 

£>orton. 


■■./■ 


Que  Ja  dito  Dame  Couiineau  ayant  par  I'acte  dull  Novembre  1846  con> 
tractd  vis-a-vis  des  etnpronteurs  I'engagcment  de  prfiter  et  fournir  la  dite  Ho'mme 
do  £4875,  et  ces  derniers  n'ayant  reju  d'elle  que  la  sommc  de  ^£3376,  quoiqu'ils 
s'obligcassant  au  paioiuent  de  la  somoie  entiiie,  pnlement  qu'ils  avaient  effectui? 
ello  devenait  responsable  et  scs  hdritiers  tenus  et  obliges  do  rcndre  la  diflFdrence' 
qve  le  dit  Jean-Baptisto  Th<5ophile  Dorion  a  agi  comrae  procureur  pour  et  au 
nom  do  sa  mire,  quo  la  prlUention  enoncde  par  lui,  qu'il  avait  retenu  une  soinmo 
de  .£1500  pour  pas  et  ddimrches  sur  un  pr6t  de  £8000,  etait  absurde. 

Que  la  dito  Dame  Cousineau  etait  responsHble  4  tout  dvinemcnt  du  dit  pr&t  et 
des  foutes  et"  delits  de.  son  proeureur  pttr  lui  comniis  dans  rexcrcice  de  son 
•  inandat.       ' 

^    'Quo  la  souimo  laentionnee  dans,  robligation  n'a  Jamais  .«5td  pretee  en  Msa 

mais  seulement  moins  cello  de  £1300  qUe  lo  dit  Jcan-Baptiste  Theophilo"  Dorton 

a  rcte|uc,  '  -•,  /A 

Que  I'absenco  de  preuve  jusqu'a  I'dpoque  do  I'ihstitutiin  do  Paction  i  seule 

motive  lo  silence. des  parties  interesseos  et  a  <Jt«S  la  seulo  cause  du  retard  appbrtd 

-  A  leur  rt'clamation.  «     .  '■ 

-  Qu'il  n'y  a  eu  et  ne  pout  y  avoir  aucuno  jusliBcation  legale  de  I'extorsion 
usurairo  faite  par  le  d|t  Jean-Baptiste  Tlidophile  Dorion,  4  I'occasion  dea-prSts 
faits^ar  lui  j  quo  les  jugeraents  mentionnds  par  lui  n'ont  pu  opdrer  aucune  rati- 
fication  ni  t'taUUr  aucune  fin  do  non  recevoir  a  I'cncohtre  de  Taction,  que  Daifie 
Marguerite  Cordelia  Debartzch,  une  des  cddantes,  contre  laquelle  le  jugement 
invoqud  par  I'jippelant  fut.  rendu,  dtait  \  cette  <5poque  sous  puissance  d^  mari, 
et  sontnari  dtant  depuis  ddcdde,  avait  pu  nonobstant;  tel  jugement  vaUlement 
transporter  le  flfoitdo  reclamer  sa  part  dans  le  monWnt  do  la  prime  et  des  som. 
mesllldgalenient  perjues  par  lo  dit  Jean-Baptiste  Th^hile  Dorion.  •       " 

The  following  was  the  judgment  rendered  by  thdSuperior  Court  rSMiTU  J  ^ 

-  on  the  31st  December,  1863  :  T  '    ' 

"  The  Court  having  heard  theparties  by  their  respective  counsel  upon  the  merits 
of  this  cause  and  the  issues  raised  by  Iho  several  and   respective  pleas  ot  the 
.     sai,^  defendants  to  the  action  and  demand  of  .the  said  plaintiff;  having  examined  t 
^   the  proceedings,  proof  and  documents  of  record,  and  having  maturely  deliberated  ■ 
Considering  that  the  said  plaintiff^  hath  fully  proved,  the  facts  of  the  saidSon" 
and  declaration,  and  that  at  the  time  of  the  effecting,  of  the  loan  to  the  plaintiff 
and  his  co-obligds,  as  stated  in  the  said  declaration  by  and  through  the  agency  of 
the  said  plaintiff,  by  Dame  Marie  Louise  Cousineau,  on  the  11th  of  NOTrember '• 
1845,  for  the  sum  of  £4875  currency,  being  part  and  parcel  of  a  larger  loan' 
then  effected  by  the  said  parties,  she,  the  said  Mario  Louijse  Consiieau,  did ' 
exact  from  the  said  plaintiff  and  his  co-oblig<Ss  through  their  agent  aforesaid    » 
sum  of  £1500.  0.  0.  currency,  in  the  nature  of  a  bonus  or  premium  or  usuriius 
iqte'rest,  and  which  sum  of  £1500.  0.  0  was  then  and  there  exacted  and  deducted' 
from  the  said  sum  of  ^4875.  0.  0.,  the  sum  for  which  the  said  ban  was  effected 
frpm  the  said  Dam^  Marie  Louise  Cousineau,  upon  which  total  sum,  including  - 
^  the  said  £1*500.  0.  0\  the  said  3Iaric  Louise  Cousineau  and  h^r  representatives 
have  exacted  and  received  interest ;  and  further  seeing  that  the  said  Marie 
-Lout      "     •  ,.,.'._ 
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Pe.  rmbfauenl^^  T^^  "^"«""''"'  '^P'^^^-'tatives  Tf  the  late  Hon. 
tt":dZT^4m^^^^^^  0.  cur.„cy.aud  not 

November.  1846,  and  Luh^'ad  si  of  £^^  ^""^ '' 

a-hd  U8urio«8ly  tiken  and  rS Jed  bvTh«  .  ]  m  '  J'  "■  ""'"^'  ^"^  ^  '"'^''"j^ 
to  law  and  to^the  statute  T ^ch  LL  rd/^^^^^^  LouUe  Consineau,  contrary 
sideriiiff  that  at  t».« Tl    r  ^u"  •     "  *^®  """^  provided;  and  further  con-' 

radeSeLd  r^^  ""^ '^''  «'''''"'  '•»«  said  defendants 

d  btZSt  rr^  r  ""  ^J'  P'^"*-^  -^"^  •"«  --^ig^s.  his  cddants 
debtors  named  a  the  said  obligation,  fivers  sums  of  money  upon  the  said  obli 

tZZT^i^  'tt ''  rz '' '''-'-  -  ''^  -^  ^^^'^^^ 

to  me  sum  ot  £3958.  6.  0,  over  and  above  the  amount  really  due  to  the  said 
otnl"  ^'"h'  *'!S'  *■  r*^  ^'^^""'^^  ^^-"^  KiersWki!a  ting  not  rSs 

ZS  in  1"1-  *  •'  T"  r  ^'^"  '"•"  »'^«  -'^  "^^^  »entione  7nd 

the^S  rr    ^'J'f  ^.«»  fi"*  '^^ve  mentioned,  by  reason  of  which  transfers 

the  right  to  demand  back  the  said  sum  and  all  exiss  of  interest  so  ilSlv 

retained  and  ezajted.  is  vested  in  him.  as  well  as  all  other  aZ  t^'pdd "r  the 

m  lbn"d  hath   ^^r    r"'""'  ^^"'^^^^'^'^^  deed  of  obligation  first  above 
SvTndt  r.;^      ;'''  to  claim  and  demand  from  the  said  defendant 
j^^ntiy  and  solidanly  and  severally,  as  the  representatives  of  the  said  d21  ' 

♦     uienaiiacissetupm  their  said  exceptions  iind  pleas,  severally  Dleaded  An^ 
further  seeing  that  it  is  established  that  the  sum  of  fasssTo  u    r      ' 

The  defendante  appealed  to  the  Court  of  Queen's  Bench  from  this  iud^ment 

«ommepr<K.ureurde  sa  m6re  Mad.  Cousineau,  V«ne  somre  d^f  8^^^^ 

IT,  ^r        f       ^^  '""*  '*''"'®'  •^"<'^°^«  ^«"«°-    !-««  deux  obligations  cui 
constatent  cos  prfits,  sont  Ifes  pi^es,  Nos.  8  et  54  du  dossier. .  °  ^  ' 

^4t4^Zu    ^"  ""^  "°*'°"  Pr^te«ld  que  sur  le  pr6t  fait  par  Mad/CousineAU  il  a 
1^  retenu  une  prime  usuraire^e  £1500, 0.  0.  par  I'appiLt,  (Jean-Bt!  1^ 
^ernier  admet  par  ses  ddfen^,  avoir  «,«  £1500  des    mprnteu«  toren 
affirmant  que  ce  montant  ne  lui  a  pas'  6t4  pay^  co„„ei  pwl .»« T;*"!;" 
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«e8^c«ph:que«  aux  dcJfensri 'l„t  17?lr'''*  "'"  *  ^''^ '»»«  '«»  condition     Par 
.  .ue  .1«00  .  aean  Bap^^t!  T^^oH  rZr^^^^^  ^^  ^•--^\^'^  ^"^^ 

duns  cctto  prime,  uno  Bommo  do  £50    rlrl    .   ^      "^  P**"^"'"" »"°'«™ 
dossier,  mais  reflexion  faite"f  s'cst  con'i  f  '^""''  '*  P'^.  ^°-  »  ^u 

'  do  c6,d.    La  Cour da prcl ij  LZoZT  ''"'  '' '  ^''  '°^"'«°*  ''^ ^-««^  " 

ddduotion  iaitc  do  cctto  prime  <lc  1500    „!       /      "".*  '^"*'  '*'  ompruntcur», 
n         f  325.,  I,ya  <^vidcn,:,:w^;;^~':r'^'''"*-  ^«-^--' 1- 
,  I   \         don  J  e«t  appel,  <5,ait  rdgulicr  d'aill^S^^^!^      Boush-aotion,  ot  si  Ip  jugcment    ' 

\     I       «>|nn,o  dc  £4875  il  ^sto  „ne  bl^e.  Sc'^:?'?**'*"*  ^''''-  «•  «•  «^«  '» 
,,"    d«^larolcjugc.„cnt/  AprisavrZiff     ^'*r"'P"«^3325commeIo 

de  la  cause.  ^  .  ^""""'  »«»«  «"on8  discuterlesautres  points 

.  •  \;    .e^r:;:^- e^^^'^^"-^"-  -e  .cond^uesUon,  voiei  ies  pretentions  ,ui ' 

«'ont  pas  dtd  rcte„«;  suri;  pj"  ^"'  P'""  '^^-'^B^Ptiste  T..Dorion, 

;        ot q„,„o  „e  peutCtro  dLuitoTu  ^Xt'dSrrT;^^^^^    ^^  ^"-'^'^^ 

3o.  Que  Madamo'Cousincau  t'a  S  1'     /^   '""    " *'''""'  ^•'"«'»««"- 

^    '     »ent,  stipuld  le  pai,ment  d'une  prLrusXr"^"'"*  "''^^"  ''^'  "'  ""''«- 

4o.  Qa'en  supposant  que  Jean-BaDtist/T  n    •       •       .     "  '  * 

-         ra.re,  sur  les  deux  ^rdts,  a  Tinsnu  do  87™^.."  E  T  "i  '^'P"^*-'  ""«  »"«»«  "«"■ 
^    -PouvaitC.trelic4rLnet:rc!;„«^^^^^^^^ 

desonmandat;      i  "        ""*"'' ^'"*«  P"  «>«  procureur,  eVi  dehors 

^5o.SiJa80D,molde  £1500que  Jean-BaptisteT    n    • 
considdrde  comme  ^rime  usuraire  sur  ll^n         .T'  .  ''™"  "  '<'«"«  *>«*  «*'« 

«  Je  ftibunal  est  dfavis  que  m  darCo^^^^^^  H  Novembre  1845.  et 

rapport,  co  ne  PeuJc.tre,lto„ttT„^^I^^^^^^^^^  '"'""^  '^«P«"-^>«  «>"«  eo 

.'  Dprion,qucettoimea-telIedtdL.„r     .     ^'^^       ^^  Jean-Baptiste  T 
-        Madame  CousineL  ayeoZ  ^JZ^S  .    '  *  **"  !"  P"'"'^'  ^''"^  ''»"'^'^t  de   ' 
•--  dLnue  en  W  reusable  1X1^?     f  ""'■'"'  P™**''  ^*  «»«»  ««^»e 
aicundcrit^^iiilttquelttnrc'rnn"    "r^^  Commo  il  n'y  a 

.         ^^i^faut  J.urifpour\btenirlfsouSonT%f"'  '  '»  P'-^^  Woniale J 
OvideLebh„o^loinpro?u    i^r^^^^^ 
.      le  fait  que  Mldaie  CousineaaT  sMdtn  '  '  '""  *""*  "^  ^®*'*«  P«"'  ^*«Wir 
Baptiste  T.  Dorii>„,  a.ais  qu^d  o  Tlrrt?  J^"^*^'"*^-"*  «'-  J-- 
,  4  °f"yo''tesontdmoignageayeccelnidWre.» 

%  ■■■■-...    ■,',  .-   .     ,  ■    ■ 
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^td  faitca  par  rappJr^  cotto  prim    li*^"     "'°"''"''  '^•■''''"  ''"'  «"'  P"  -- 
de  cetto-Bomm^  do  il500  '  ^^  "*"  '*'' '"°  "'*  J'"»'»'«  '«?"  »»««"«  Partie  ' 

.  Jaeauc,  Dor  J,  ot  qu  Clt    J^X:;"*;^;  '»f  ""^"^  ^-  ^  'a  succession 
tions  produites  'dans Ja  cause  3„„TI .   '  i    "'* ""  """"**"*  '^.^^  <^«°»  "Wiga- 
"    nos.  8  et  5i  da  ditr  IW^  ,  '^■*^"\^"*«-^ 

(dontilcst^u-Jr  a  ceTe^  ^^TT,  %''^'"'?  "'''^'^^  ^^^  ^'^'^ 

Dorion  son  onl  p^u^^^^       te^"" "''^f  '"^  testament Z.o,.es 
par  JeanBaptiste  T  DotS  t  w     q-^-""  P"mo dei;i500  a dW  mentioJndo   . 

argents  qui  Laien^'prSll  C^^     1T  "^T """'  ^-  '^^^  ^- 
Dorion,  que  de^x  Jtrois'morpTu  trT    Ce  1T'"'  ""  •""""^"P^^^^  " 
tendArendreMadameCousineaul-J    t,  ^   ^^^'"^''S^  «oinme  on  le  voit 
rautreViUddevanrL'"  X^^^^^ 

tuteup^A  Substitution  c«$de  par  lo  llmL.  J!  T  r""  '"  '*  '^"''"'^  ^« 

t^a.oignage\  notaire  lebC  on Tf^^  ^f '-*  <t^ 

vdracittf,  car  il  est  donnd  dans  k  nil  ^     T  •        ?''  ^'"  «>upibnner  la 

A  I'intimd.  sJn  beau  frc^TfaKr  -     t^'"'^'*""'  1"^  «  «^df  ses  droits    . 
/     notaireL;bla„o  en  un^i^X^S^^^^ 

de  cet  emprunt  J  Rto  h„.-  a  •  7  .  ^  ^"* "  ^"*  ^  a'^'"**  question 
(mrateuri^rsul^uJo^  J*r"  n'"''  '"'•"""'  personnelleinent  ou'c«n.me 
Madame  Crult^ntdtdlT''.   "°"'  "'""°"  '^  '^"'«"-    Q"«  '«  "««"  d« 

ment  une  contradiction  Dosftil  H-„  ^i  •  '^.'^"'"f  *'«»  <»«  M.  Monk  est  assur,?- 
«coire  que  les  em  pi  31  ^^'T"^'  ^'  *^'  ^^^^''^•"  ^-^  ^e«t  fair^ 

date  du  pre  (iTZmb"  Tu^^'^t  d<3puis  trois  ou  quatre  mois  avant  1^ 
desargents.    S  I^    Lorrntll ^  ^ue  Madame  Couslneau  devait  fournir  p^rtie  . 

desd^ers^jt'irprrda;:^^^^^^^^ 

.«omme  le  fait  M   LebUnn  r.™  *  *   ^°"^'"^*"'  >'  "  est  done  pas  exact  de  dire 
<iu.   Madam    Lbtu  ievl  T°"''"f '  "'"  *^'"'*'«  P'^*'  "  ^»«''«-»" 
Leblanc  admit  dal  son  tfZ         "^  ''"  ^""  P'^*""™*    ^'""^"'^  »«  ^^^-^oi". 
qui  af  arid  rcetrpril*^^^^^^^  « -*  J-n-Baptiste  Thdophile  Dorion     ^ 

fairepr&umerqu^n?irA„lf      ^°"""^ 

Cousineau.    listen  pre'llrr^^^^^^^^  ' 

du  11  Novembre  18rrnsrtia  t  M  J  ^  T^"*  ^"''^  de  cette  obligation  r 

cetacte-enpidseniwdp-Vn*  •  ^    ." '*",'  *  ew  paydelbrs  de  la  passat  on  ^B 

ddclarati^  L  Z"/ln:XTteTw^^^^^  "T'  ^'^^'  ^«*  "^''^  ^ 
Madame  Cousineau  Fa  Zd  aT  ^^''f  *'°"i  «*  9^*  «"  «"PK  £3375,   ^ 

wpnquesdeliniiouJet  dans  son  tdmoignage.'  L'intimd  prdiend,  U  est 
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prcuvo  pour  constntcr  co  fait     A „  Ln*    •  7"^'"""" ' «"'"«  »'  a'a  produit  auouno 
quo  tout  rargont  a  dl"      Los  £S^^      •«?«>«- dcrite  ct  tcBtimonialo  6taint 

iM'ont  done  pas  .t/retetr^^^^^^^^^ 
'  Monk  nou,  dit  quo  los  on.pl touro/forTli^^^^  '"  '^'^ 

eon«onti  los  obligatiftns  pour  lui.nlo  ot  sercolbCt  T,  jr"""'  '*"'  ** 
/        est  faito  dans  I'obliiration  iMn^  |1  oat  Uono  faux  quo  ios  £1600  dont  mention 
BaptistoT.Don^':r:o';rX^^^^^^^^^^^^^^^ 

fut.onvonuod-uno  pri.e  po'ur  faiJo^   V  o    "u  Zt'Li     ""  '^""'""" 
pottrquoi  ^'aurait.eIlo  oas  nTton.,  n«»*«     •  ,  ^         ^""'^  **"  assentiment, 

pajor'tout  lo  n3on    nt'    r"t  ;    oT-a^r^'-'^  ''T''' '"^  ^'^^  "" '«««  ^^^    " 

on  yoit  par  la  prouve.  quo  cotto  damo/a-^  d  Wo„  6oZ"  ^""r'  '*"""' 
"'-^-e»a"'eHe«^.rait  point  ollo;..".ol^;^^^^^ 

ectX:l7r50ror„.o^^^^^^^^^^  P"-icip.  dans  la  stipulation  do 

la  q-mion   quo  void     J  a,^  filntn     TT-'  "'^"^"""'"'  "lors  A oxaminer 
NovT&bro  1845)  fa    deuVnrc5t!T        T.  ?T"  "^""'  '«  "^'"^  i«»r  (11 
V  'l"«Htd  do  tutou?  X  substiturn  o  J?       ,  '!  ^""'"^  ''"^"'^"'''  ''""  ^  «» 

.  rautro.  connno  procurcur  d     at"o  M„T'    P    -""'"*  ^'^  ''''^^"^  ^°"°"'  «* 

*  n.iro  ot  dana'son  propro      t^^'r!  ^  Z  .7"'  *'  ''^^■"*'  '  '•'"^"  <»« 

prOt  d'ai^ont;  qu'auoun  dos  prGts  .C ZoZnnTllfr'  '"  "^^.'■'  "'''  '" '    ' 
laquello  il  a  du  le  payemont  do  oos  2^0.         -f      ".T"  P"°''*P«'«  ^ 
il  est  prouvd  (voir'tLignag:  dTjurLk;Z  lo/     ' ^"""^  ^'^  ••""' 

.       deniers,  provenant  d'une  source  diffrrente     ll  '^  '     T     *"  ^'"^  P'**P'^' 
rintimdiprouverque  les  £1500  S,t/nl«  """  "i"",  o'dtait  i 

soa.blo  qu'il  a  failli  sur  ce  point     JlTyi  one  Knt'T  .?"'''  '*  "  "°"« 
do  cette  priwfe  usuraire     II  „on/l        ^    ,  ""  ^''^'""<'  <1"  "*  P^l^ 

c-est-a-di^  atnUrrrNo  "2e  lti<?T  **"'*"'  ''''^'  ''"'''  '*  ^"^^  ^«  P'^*' 
.    Dorion,  qu^lsconsent^ionrri^^^^^^^  ont  inform.  J.  b't. 

question  ontre  eux  trois  L  Wre  ml  ^^""'"'^ 
huU  mille  louis ;  si  Von  dalt  ^  ri^rviinur^r '^^^  ^^-^  ^" 
^       Sai.antoe,,oprdtonda„ionrdhni  liptiu^^r^'^^^^^L^^ 
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la  prcuve  tant  thorite  quo Itbi.oniale  1  fT  '^'''*^^"7 >'«"■•""«''"  PrAtait.     Or 
Couaincau  a  pnyd  tout  co  1-^0  alt  T  ''"'  ""'**'"'  '"'•"'•  'J""  ^^'"^amo 

^tdpayda.     L'octo  a'owLtihl  ltiL?v     ,     ^"'^'""'^^^         Lea  £1500  ont 

dire  quo  los  onipru„te^1,^„vaicn;  J^ll   "  "  f "  ^J^""'  ^'^^r^^'  "'^  ?'"'  «''<5 
(]uo  done  rintiu.«  i.'a-t-il  «;.«  nrl,  J<    *"*  «'"^*^<^ '«  «''cnco  surcp  point.    Pour- 
do  la  >88ati6ri    do   I'acto    d'obHJ;«      i       .      ."•'"""T'onH  bi0n  quo  lora 
Cousiugai 00  dovait  m^cti^X"    tl  ?""^^'   18^5;\iadan,o 

pruacntea  choir  lo  Notai^,  Ws  do  la  n„„„r      V  u     ^      f^'le  au?  pci«w»ncs 
.los  doniora  ^taiont  w<?a  ou  nl      L4n   1     .    .  ""'•'  '^'°^"«'**''"''  "^^  ^^  ^' 
tcHo  prouvo.    Que  doit-on  conoluro  do    ™  fai  J?    T^r^^^^'  '^  *-^'  '^"^ 
SI  Joan-Baptiato  T.  Dorion  avaU  d'aborrpard--?^         '        """' "'''' "^  ''"' 
mOmo  los  a,^ont«.,ju'iI  dovait  prW  1  E/ "T  T  P"™"  "^-rairo  A 
usuraire  pour  s'on  toDir  a  la  rdnuSlH^    i         '"""'"  '^"''''^  do  ootto  primo 
a  regua  subs.quo.uwt  la  pZttn  Z      ."'  'rTr  ^'  ^"°  '^'^  ^^^^^  1"''' 
1845. 1'ont  <5ti  dana  loa  condS        ?     .""  d  obligations  du  11  Novombre 
pour  uneoauae  differ     0     tr^^  -  d^fenaoa,  Ceat^MIre 

'  ot  qu-il  „e  pent  y  avoir  Hou  do  dL:iS  r^  ""'7  ''^'"J*  '"^  ^"«  ''"«°--' 
Madame  Coulineau.    L'ap  Janfc  ir!  ™/      ,    T'  '^^  ""?'*"'  **«  I'obligation  do  . 
a«e  void:     Lea  e.prt.  I  Tu  1,:' ^^^^^^^^^^        «'  "'^-"-  '«  P-Po«ition 
do  £1500,  alora  qtf Ua  ^taient  pSi^rr     f '^"'"*  ""  ^'^'>  ^^  «>™™« 

D'un  aut.^  o6td  en  .uppoaant  que  o     £1500     '^""^  Jean-Baptite  T.  Dorion. 
«erait  „n  gain  uaurai^dont^Uaulu.'ro"''" '"'''''"  ^''P*'^^^ 
Joan-Baptiate  T.  Dorion  asilntnl  .''""*  '"*"  ^^  emprunteura  et 

stitution'jacquea  dZ  'e?r   o^LT  T'  T^'  '^^'  "^  -^■ 
no  pourrait  fitre  devenue  roaponaarZ  J  <^      "'  ^""'•"'*°'  "«"«  ^^^i-^^e 
>^onina,.etendehora.dTSl^^^^^^^^^^ 

emprunfeureaeraient  en  loi  non  m^vabi!  a       1  •  T*^  ^^"^^  *^  '^"'««'  «* '«« 
Icquol  ila  auraient  4t6  parLiZarel  fl  1  f  ""^f  **'""  ""'«  "'^8«'  '^'"•b 

Sourdat,  de  la  reaponaabili^'r"  mmT^^'^"'',  ^«"«^-- 
du  cotamettant  eat  limitd  aux  aotes  onmJj        '  f'       '  *^'*  ^"^ '"  responaabilit^ 
fonctibns.  '"'*''  """"'^  P"  1«  P'fposd  dans  I'exeroice  de  sea 

*5cout^  a  se  plaindre  ^  ^"'^  '*""  ""  '**"°°»«g«.  «"6  ne  peS^ 

^Cet^a,torit.eataanadouteapplicabledan.ny^th^,,,,,„^ 
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•  ProfiU^  du  gain  A',  «  (..d^tonu  L  .  '"""  '''''"••^"''  "•'  «"«  "'•  Mut 

-oin.,  (i„i7„nt  clue  pr^^e  ;  lb  „r  rT''  "'  ""''  *"'*  •""J""'*  "^n 

.   M-^-t::^  l%Po.;.«e -.uevoioi:  8„ppo,o„,  ,„o 

.     f"t  question  dLo  prio..  entro     Ut  Cn  m  'TT""'  ""  ''* '''"'  '""^"'•' 

coIifidoMada^oOousinfau     OvlT  Lot         ""'""'?7  '^"°1'^»«  ^«"«».  «»  * 
Monk,uiap.rl.dooett:affa^:to^;r"^^^^^^^  ^°  J"«« 

«^»»  mi.«i  qu,  mon«iour  mCu      Si  i'of  v    ^    i^'r  '^''"»  '«  •^'"- 
"'sponaablo,  cTno  doit  dono  Otro  4  tout  .^v  "I    ""?■■"  ^'"^""°  ^ousinoau 

La  Cour  do  L«ic^™  InZn^^ltZ  T'  ^'""«  "'oi"'^  do-  £1500. 

dovr„Uc.rose.lorespo„sabIorto^^^^^^  ^--- 

.liowblejugoq.iadc^oidrfcotto  oausoowfr'-  ?  ""'' ^  ^'^'^^^^  ^^^  I'Ho- 
n-aurait  dtd  re  -ponsablo  quo  do  I IXdo  £1^1"  '"  r'"""  ^""'•"''- 

rctonupourprLoles£1600  1  ntfoZse'^"'  Joan  Baptisto  T.  Dorioa  avait 
eation  do  madamo  Cousi„l„  e  do  u'  """""°  P"3^"^«  «"  «on,pta„t.  danBl'obU- 
rc^ponsablo.  Quand  bion  „C»o  le  £,500 ""  •''"'  ""*"'  '""''^^  ^^'^  «««'« 
ai^onta  do  n.ada.o  CousineaTru  ofC^"""'  '''•^''''"'  ^  "«  «"  '« 
prouvd,  il  nous  somblo  que  colaTe  dX  JT'.""  **"'  "P""'^'"'*  "'«'"»  P«- 
avait  a  savoir  c'dtait  si  la  t,ri ,,«  Jr  •?  ^     "'*'■  *  *'«°««^"onco.     Co  qu'ilv 

locaMapri.osodi;-;trt,:Cl^^^^  t"  P'^'«-     «•*«' ^^'^ 

commo  tutour-devenait  rosponrbr  1^  •     "'' '^"'"■^''P'"»«  T.  Dorion 

-pas  dos  ddniers  do  madam'o  CousTnc  u     L  '^"'  'f  -^''^^  "e provonaient 

indubitabion,entu„eorreur  on  ec^lr  V"r'°*  '^""*  ^'  "PP«'  ^O'-PO'*" 
point  ndgliger  1-oxan.en  do  oe"te  au^stl  T '"*  *  "°  g«-«nd  intdrflt  V  no 
Kollin  A.  Mitohell,  tuteurt tX  'I'  sll  "^''"!"«"«--*  Po-^-m  par 
FirminDoriondommoiutdro^sranaLl  t"""°  '*  P"'  Eustaohe  et 

ment  do  moitid  do  la  prin.0  dT/iioo  VuT?^^^^^^^^  «°  '«««-'- 

admission  No.  80  du  dossier  E^^n^  T\  '  "^■'°*  ^"^  P'^^^"'  ''^'go-  Voir 
instanoo  a  bien  jugd  on T'larant  ^"^'''^V'''"'"'''''*'  '^"^ '"  C«"  do  promiA.^ 
-aponsabledesilloo;  t^r^^^^  Cousineau  est  soulo  LeuuT' 

dans  00  eas,  devrait,  hI  ^^JZ'Tti.  '"?""'"*  '^°"*  ^^*  "P^^^''  '»«'-« 
dans  la  troisi^me  question  Xa'::4r:;:^ '''^''''^'''  -out  .eationndea 

JnTit :^"^^^^""--^-  -««  *-i.^o  question  voiei  les  p^tontio.  q„i 

1  - .  En  supposant  q„e  .,da.e  Cousin^.  aoU  ^  ,^^,  ,^ ,,,, 

:■■,-     ^      -,•■--    -;-        .•  :.  ••    ■    ."  "   ■■'.<■  r     ■■■     .■  •■:■ ■■  ...   .■,■:     ....- 


f »'  syi  f^T^^^fft^^f 
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d<«i.r,)  m.d<mor'tt!,Zll?j' '  °  ™  *'«•""?■  <'»-  P"««  No.  20  du 
dc.p„!«„,f.i.,a.^i'^3^^^^  pl.i„d™        

u»  lni„.p„rt  do  «.  pr6k,ndr3„  r  p„^  iTr'l  ■."'  "  "  P"  '""' "  ''i""""' 
».dr<,it.„„«„,  JXhrr^JX,   '■".''°"°»''°B°««™"n'l'5".nld&,.J^. 
,»o«.p..rt.         '^*''"""°7'"""«'«"»"«<''>"Wrou'.puo,idorin„,iJ  '       ' 

son  procurour,  soit  H  bob  Idga  Jfros.  niadaino  Cousineau  ou  a 

L'inthnd  a  commi,  do  gravL  erreurs  danVrct„u,„,c„tj„_  „  ,.,     -  .    ,  '  ' 

mo8  do  doniore  qui  ont  6t6  ivdos  sur  l'„Ki:    ,."*''*"""  <!«  'I  a  faito  doa  hoiu-    % 

d?a1.treaiIaWfaitcrdd.^J^^^^^^  dI 

8W  fait  ordditcr  sur  liXn  do  Z^  ^n    ""*  ^'"'■'*^  P''^^'  «*  «»fi"  » 

»«... ,» d.  jo„  .^  ,tr .  f;t»i'risr.r°*''  -:  ^° 

on  cet  exo<Sdant  a  dtd  payd  •  quo  I'int^rAt  T     i"  fr"*""''  «*  "«?  Pas  du  jour 

'■.p^rp;^L7&;;:r,r„uj.tr^^^^ 

p.,^.  »»m.  H<iTd,  u  ^:t.j  is«  ^TcT^ w°"?r "^ 


'&^-mssuss^i.se^gtf 


r^po= 


n^i^Boitse^devonue  Aaponsable  dea 
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£lfiOO  lie  priiiio,  out  do  £10711  !•»   ^    -  .  - 

-PU.UOXI07., u.,L ;.r:lu  ■.!;.■  r!,L";7'V'°«'°'  7 
.ion  do  ...d„i  c,„.i„„:„  „■ ":« „!  d„  iS™  "7°° ';  °"'""' '°  '■"'"'«•• 

.l«m«it(llr,J,ib„„,<j.„„  J,™    ^         ,        '  •."*"°  ''■"""'  «•",  linUm,! 
Jo  ni«d«i,i«  Cou,i„o.u  «.iuu.  „!Sl^;     ^    ,         """  'f"'""  I*'  I"  l''l!«.«i'o» 

.« loi . .  p,.i„d„  do  I.  pri„.  d„  X';^^ ;  "Btr:  tT'"""' 

p.r  c«^,„c„,  „,.d„„„  D.R„„e^„„j  „  "   fV°'|.,„X  ,      !'        '°°'  f 
•0.  prtlondu.  droita  wM  »  ranoort      I    J  !^  ""  °"  '™"«P«"  ""o 

p"  "ppor  .4  list  t'? 'rrr'"'  '•  '"~'»^°° "« ■""^-o  c™.ij: 
.HbJriCnvXliir;-" "'  ?"-:''r  -  -"" »-.  -p^ «« 

do..,«li«cir„;?„:;lrCl      "     "™""'  "  *™'  """  ^-Wo-uWr 
f  * /;•  -f"!*"""  for  the  mpondcM  m  Court  of  0  B  •'_  • 

p.LBrr,:,:x:/Lrx2Yrr^"--^--«- 

"b.pS  .nii;rri.^r»;.^;«»»i...or  h  prouvo.    D-.b„rd  ...ppeU..  J«„ 
"it  dooctto  priraV^hl°d,'       PO'.e.von.cnt,  d.n.  „„  o.„.„  „(,  u  „.  ,w 

toulol. prime rfr6M.™«tir     T"""'  "  ''*'"•  P"i""«nt,„e 


.0.  »u»n.p,cM|,uB,l,  oTifarSdi&jiSi^^, 


J 


<--^s*» 


»' 


PRrvir  COUNCIL,  ms. 


Z^iphlria  Dorion  muI  pourait  en  rtcl  ~* '"" ~ — ■ 

.u  deli  do,  inwrtf,  n  ..,.„„e  ,„«  ;  nf^rCrr     't"^  •v^'r^H'rvu  X1600 
•ucnt  p«yd  I,  iiomb^o  quo  d<?duotlon  f.l  ^l   "''''«;'""•  ?«'•  'l«'«ll«  n'a  offocUf.. 

BaptiitoTh^opluIo  Dorion  lor.„n'iU  „?  i''/-^'""'''"'  *'«  ''•PH^nt  J«.n. 
viduolloraont  ton  to  In  ro.ponMbillid  do  27     I  ""  "*""  """*  P*'"**"""'  "»  '"^i- 

tiK^n.     Quo].,uo  invraiHouiWublo  ot  nb«,.r.l«  ' .      ^"^  Appartonant  A  m 

fuit  do  I'cxaoUon  do«  £1500  au  dolA  Z  iJ."!'' "i"*'.'''^  '^"^  ''^rotb^,  1,^ 
"X'mo.ost  con»taW,ctcofait  o«t  »n  fait  T  T!""™' P"  "'np|wl«nt  luK 

bour«a.ont.     On  no  pout  gu.^  aZoo    Jr  ST  J"'  n  ""'  P""""''"  "'"  -- 

A  CO,  £160().     II  <5t„u  pou„uiv  inoZ  oil  "^"'^  •*"""  ''""*™  rolativoLnt 

^    ctroprd«o„tant  do  «a  „L  enSry^r      "'  •^•""'«  ^-^i™  «„ivor«,l 

K^gatairo  univornol  do  na  „,cNro  il  o      ol  do  !    f'  P««onnollomont  ou  oonnno 

-..Oeee.lon.p.e„.onn^S^^^^^^^^^^ 

d  uno  ntaniiro  plu«  po«itivo  enooro  touto  la  .•  "  '"^'  '*'^""'"  ^^'-Wiiwcnt 

J'cmprunt  fUt  offectud  avail  «td  char^dTJ    .T,       ^*'^"*"h  -^  >'«^Poquo  ou 
Madamo  Dorion  mire,  Mario  LurCouL     °     T.  "  ^"*  ""*'  «"^^-««  "«> 
ct  ello  ddolara  quo  aon  fil«    iL^  .1 T  T  •  ^  •"♦•^'^' "«"™iro  fut  stipuld 
vomcnt  aux  condition-  qu'i     LS^u'I^Ho      t,'o  *"'"  '  "«"^'"-  '^^fi''^'- 
aujourd'hui  abaolumont  Bans  int^Ll^^^"'^^'  ®'""""'  ^'''"'^"""  ^--^' 
P-r  l;i„tin.d.  oor«>boro  on  tout  ^prc "  IrfTr^^  '"  """^  '^''"»<^ 
^  Jin  lisant  Icum  ddpositiona  il  „e  J    !!•  f  "'       >  """'  *»"«  '^'''»*''^  Wmoinii 
Joan-BaptiHto  Thdrphilo  Do.io„  f^i  JfZ    '"'"  ^'"'  '^  '"''  <«-^'»PPe^ 
d  I'occaaion  du  prfltdu  1 1  NoTol^fLt   ^*'""  '"^"'°'«  P'^^"^"^  do  Jl^ 
1«  crda„ci.ro  n'a  rdcUo.enrr  ^'^  ,^^^^^^^^  <^e£1500.c'oat-Miroq«o 

pendant  qu'olle  obtenait  un«  ^r""""/"'"""*  P^^<^  que  la  somme  do  Je33^5 
«>ontant  «oonnu.  "'  '-conna.ssanoo  pour  £4876,  aveo  intdrfit  «urt' 

taij:::::^";,^^^  inoonte.  ■ 

^1500  a.ec  interOt  a  compter  du  our  d^^t   "?»^°"*  P""'  "*'»*«  ^o'""^  de 
^^tablir  le  chifto  du  n^ont^rpa^^  t^fT""'  ''  '^  "^  '"'  '*«*°'*  P'-  ^"'4     ^ 
ontr«  de  la  prime  le«  ddbiteursTvarnt  navf^r  "'  T'"*^ ''  '^"«-«»'  «» 
gation  aveo  intdrfit.  "*  ^"^^  P'"»  *!««  '«  niontant  rdel  de  I'obli- 

I^'appelant  Joan  Baptiate  Th^onl,!i«n    •      •  *  . 

-.elqu^lou..^!^--^-^^ 


h  l<>riko«nk| 

and 

Oiirlon. 


I 
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fa- 


Kiertkow.-ki"^ ''^obligation   est  encore  dfl       Tl  m'o  J«-  T^      ~!         ^  '        ~ • 

l<5galemcnt  interpreter  oettn  innnfln^  .  ^'     "°  °®  P®'*'™  J^^ais 

-  Me.id.ti,,  J, ii^„,i„'„     I "™^"'   •';.  »'»»«■■«'■,  J,  B.,TH.tOI,   J., 

...  lo  the.pp!J  hy  ZflTl^lr'"^'}'''^'^'*^''^^-^^: 
.ho  j«dsl„,  „J  ,t,  CrircZr,  i,  ^  f  ""  J^'S"™'  •"  «»' 

adduced  it  UcslablUherr,  A,  °r   p  '™'°",''  '""°°'"  ^  *«  '"*"•« 

.  i«* March,. 802^1  ii!;:x::x^^^^^    "r""*"' 

J.  E.  Debartabh  hi«i  irffi,  „  k     i  ^.  °-  •^-  ^-  Drummond  apd  Dame 

,    of  Wd  .„„  of  .Bonej  h.,7l  „„h,  °f     f-        ^^°"'  "'"'  '■"«  P"""  °»  ^« 
'     .»J  par.  6f  the  .«m  '  A  ™    r°  of  L         T  "^T'.*"  ""*""■"»  •»  ««»'»^ 

a"dM,.j.«ceMc,cdUh,:Kfc„ ';irx^:ri':'i^'''7r^""''''  ^ 

pp.  70,  71.  •      ,  "'"^"'""^'-'i'Ower  Canada  Law  Journal, 

^  BcucTofirss:  ;:«iir  jiZcttfti  ""^'T'  °'  '^"''"•' 

10s.,alleget  to  have  been  nn?.!  rfi!      u    t  ^""'^  <'o"s>neau,  a  sum  of  5.329^.- 

^.  i«c..  ;;hr.£r'j::i^  titST^TTr/tTd"'"'" 

nrand  ,nd  his  wife.  '        *'^'"'*  ^'''«*"  «»»"' «"  Roltur. 

.  ■'oai.  B.  T.  Donon.  Mhpg  m  rf.ro«d.,M,ly  3,328i:,  «,d  th.t  he 


ir  aote  authenti- 


imittee  of  the 
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py  her,  nnd-jyaH^dfld,n;fej^j|^g 


to  advance,  and  .he  Court  co^rdSe 


Dorlon. 


retained  the  balance  p7l55o7^77k  ^ ' — ^— -r 

n.ond,  two  of  the  debtors  in  the  obH«^  .on  L  ,    .f  V^''  """^  *^"-  J^'u-^' 

•part  of  the  property  charged  with    h^";'!'    ?  h    f  "*  ''"'=''  ^^^^^^^ 

September,  1855,  by  an  arrangement  betwr„  j!f/     ^r  ^  ""'*  *'''^'  °°  1« 

defendants,  and  divers  other  ci^dito™  of  tTl^    "I ' '"':'^'''''  '^"^  *»»«  ^''o 

»«">aof  78/.  153.  9d,  and  afterrdVaL^        ' ''' ^"'"^ '"  ^'^^  •^•'«'«da"te 

interest  at  6  per  cent  a  sum  of  2  927  ot    %T.  ?•    ^""'''^^^  """^    Vl 

f^^^Cl:S-^  U^  ^!-^--  -  -e  interests 
ber,  1845.  todemand  and  recover  theTsriou  ^r'''.!!!?^^  '''"^  ''^-^^^^ 
and  aU  other  iU^al  and  usurious  inte"ernl'^^'"'**^  '""^  '^'^'^^  ' 

which,  as  the  plaintiff  alle-es  he  is  „  Z    ?  /,  .    '"'P'*'*  °^  *>»«  obligation  bv 
^.  The  plea  of  the  defendant  J  an  B  T    m      "T"'^'"  ""'  -'^--  " 

tion  was  made  by  Madame  Cousineau  th  Jr?'-     '°''  ^^''  '^'  '«'»»  i°  q«es. 
stipulate,  ,,,^  „^  ^^^^.^^^     Co..n^u  ^.|h    „^^  ,„,  ,,^,  ^^^  ^^^^^^ 

That  upon   his  own  responsibility  a^ ZV  T°  ^""b  ^oan- 

Madame  Cousineau,  and  toLdem  i  J  hTm  for  thi  T  "*'^"*'  '«'^--  »« 
by  h.n,  in  the  interest  and  for  the  pLfi  of  .f  t  ^'^^  '""^  P'-o^^^dings  taken 
a^^eement  with  them,  by  which  theyboLd  th.  T"''"'''  ^'  ^"*^^«^  ^»*o  «» 
1,500/.  And  that  on  the  Uth  NovLber  jsi^f 'I  *"  P"^  ^'"^  «  bonus  of  ■ 
mentioned  loan  of  4,875/.  for  Mad  l^Su^i  S""  t""«" -^'J^  the  befo,.- 
hisown  account,  the  said  sum  of  1,500/  '   ^"  ^"'*^''"  ^'^^  bim,  on 

r-F^^^^:^  tbe  sum  Of  1,500/.  was 

The  defendant  Zephir  Dorion  nm  i„7  "       5  ^'*'*'"»«  .Cousineau. 
"ecessaiy  to  notice  is  that  he  lerndLZ    if??*'  ^^"'' '°  ^^'^b  all  that  it  is 


J 
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.  The  principal  grounds  of  appeal  alleged  bv  Jean  B  T  n«  • 

Won,  .p,aia«  e.e,,  aJL^en.;^;':^:  :L''Lrjr  b^S'^i' 
T     ^•■Dorionas  to  the  premium  of  1500/  ^''"  maae  oy  Jean  B. 

•revcreed  thejndgmeM  »^ tl«  Superior Go«rt  LI  rrtLk^w.'  ? 
donee  established  th«t  the  money  eWmed  by  (L^JZr.f^  51^  *'  '"" 
the  transfer  of  the  ISth  Maroh  ISe^fth.  »?•  '    ^^     i     ""''  ^'  """'"f 

■  the  obligation  of  .ho  U  hX^i^ms^Tar:  ''t-"*"  ""«"  °° 

■       money,  had  no  righ.  of  action  ^^instThe  Ildl       ■'"''   °"  ^*  "^  ""■' 

thejndgn.™.  of  the  S.perio^  O^^IXZ:^ ^^'^^  """"^ 
Itseemseleartbat  by  the  old  P^ch  lawwhieb  prevailed  ircr.d.  ,be„ 

«pon  an  „.„„„„»  co..r«,..  the  principd  and  legal  interest  hav  bil^VJ^d' 
any  money  afteraards  weeiyed  by  the  lender  iSvonJ  <i,.  i     i  7  ^  • 

A  right  of  action,  therefore,  is  vested  in  *!,«  «<.~1  •  ^  ^*- '■^''-  ^^^J 

«meof  tbe^^ssing  of  U,e  Aot  resASet^LlT.:  Sr,?*!: 
P..v.nce.mayprepe,lyh.  refen^d  „  fo,  U.e  law  on  fti.  JI'l'TLt.!  . 


'^ 
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'ench  from  this 
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K^y 


^     the  deliL,  or  U,  if  nn  j;J:ilX^^^  IJ  thf '  ^  ""*'^"'°'  ^'  ^^ 
right  of  dealing  with  these  subjecJi  is  to  hi  ii.   ^  •    **     °"'^  ^'"^P*^^''  *«  *he 
hibits  "judges,  advocates,;  attSyoerl«^!rwr'".'^f''  1.485,  which  pro- 
from  becoming  buye^  <^U^i^^iXl£^'fi^'T^  -'» <>»''-  officers, 
the  Court  in  which  they  e,erdso  t  Jfl^nt'       ""^'  *^  j""«^'«"-  o^ 
4:S;S  t:^a::i:i-  fe-  -j^ea  to  ;ecov^ ...  what 
assignable  right  of  action.     ThL^  S  2    ^k  '?™'*'  ^''^^  ^'^  ^y^  «*» 
March  1862,  they  transferred  tn^  ,t/„^^^^^^^^^  of  the  18th- 

am^Jest    manner.     The   other  nrS  ?       "^P""""*' '"  ^''^  ^""est  and 

N:;embe,  1845,  joined  t^f  ^^^"^^  metltf """  ''''''  "*»» 
repay  to  Mr.  aAd  Mrs.  Drumiw  th^  fsZ       p.J  ^'^"^  "'^'^  "^"""^  to 

•terial.    The  right  of  action  to  S^^e^'^^^^^^^^  *«-3r  -  P-d  is  imn,a- 

and  BIrs.  Drummond  alone  or  inhlM  Z^  '^  ""^  '*^*'"^  «>*»'«'  in  Mr. 
8«  of  them  were  entitle^  to  maijaT.^  L  ^  *'"'  ^^^"«''*'°°  J^^''^-  If 
of  all:  and  if  the  sole  righi  oJHk^  '"'m  "P^*"""*  ^"«  ^^^  assignment 
have  transferred  that  right  to  tfiSEn^  '"f  IL  "°'^.  *^"-  ^^'--'-'nond,  they 
of  assignment  of  any  numbeToflr!^^^^^  ^^t-''''"^^^  '"  the  instrument 
or  in  an'y  way  prejudL,  tWa  fdStf    he^^^^^^^  *°«-'gn.  cannot  affect, 

were  interested.  '  ^  ""^  *''"  assignment  by  the  persons  who  alone 

.<^^'^^^^X^^i:^^  Of  the 

A^l  r- '  ""°''  '^"  ^°*'-''  ■■-  ■-  -'W  upL.  u,  consider  i.  a,i»    / 

roWD  of  her  havins  .liDuhted  L    T  ^'T'T  ™  "°  "^"""^  "P"'""'  by 

of  6  f^  «,t.  ,p,„  rwlis,:';* '"  "*  "^  "»•''  ""'■ '""  '^  i-"™' 

lio".  whiob  took  pUoe  bet™.  Z 1  ?  '"'"S^'O'od  into,  wtetter  Iraosac 

fo«.del„p„.g^„,;,7J2;«;2r  '°'^'"'«"'"  "  .no«.eroo„.r.c. 

The  first  question  is  one  entirely  of  fact  tk«  i  •  .•» 
that  the  loan  upon  which  the  £1  L 1!^  J  .  P^""*'^ '^^  *^«'''l  *<>  P'ove 
«neau,a„atharthe  retenU^  wSri:  S'  7^'  by  Madame  W 
ents  could  not  be  liable  in  the  character  Inll'u  ]l  """"  ""''  *«  "«P*»'"^- 
Je8a.tees.  It  Was  not  neces^;tXt  1!  l^^'^^  TT  f^^' *^«*^^f  h- 
received  or  retained  the  £1  500  fn,  i.  ^'*'"°®  Consineau  personalis 

.  "gent,  Jean  B.  T.  I>lnt1i^J'uri.'^\,  ^^  *«  «i*«'  authored  her 

:^  Wing  tH,,  beh:::^^';;;^^!^^!?^^  i-  -^«  »>^  ^e, 

flUUlU  uaV^"bCfin    llmiPf AHM  ' ■"  "T — .^~         ^ ^^?£S; 
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tloijT'     u     "^"^  *°  ^'  '^""^y  estMiAcd  are,  that  an  advance  of ^ 

fhouffl        "^  been  o^'f  """^v'^"^^'*' ''  ""^  "'^^S^d  Li  a  s.»  of  ll  60a 
Hhoujd  bo  given  by  the'  bomewors  for  this  advance,  and  that  when  it  waslfter 

Zfcr^"  •"""  #^^^  ^  '«-*'  ^'«  reduJiorjlradtil" 

ff  l^rbrjlV  T  r^'  ""  ''  f ''''  »>^M-<»«»»e<^o--a«.  the  oth:r 

tl' Ir^O  L?;f  ;^^  ''^  ^^'''^^  •'^ '•'>''»*  »>«  wa^  curator ;  but 

Cousinea!    Tr  '^''*"''**M°^  J?*'''"^^  «»»  ^^  »•»«  sum  advanced  by  Mada«,e 

*      forTenZ*  T^/u  ^rf^y'^^'f-<>'  th»5  oVUfiations  having  been  entered  inl 

'  o^tW  S       i°  ^"f'"'  '"^^''^'i^  '^''''  «"""  """b  «dv^P«««J.  bo'tt  date* 

"    comlSrf^ir  f  V  «  direOtly;opposed  to  the  appelj'  W.    He  i« 
'  -SSor        '       ^Jyipon. witnesses  to  prove  the  .essential  fact  upon 
.      Jhich  a  one  he  can  recover  in  this  action,  viz.,  that  the'  us^y  which  he  allecea  '" 
entered  into  the  contract  with  Madame  dousinoau.    '  ^  ^ 

i     Leblan.^r'^"'  "''T  f  °"^"««^  »>y  ^im  to  prove  his  case  "was  .the  notary 

«^tTa  ;  for  r  T^'t^^'^'  appellantand  the  other,  proposed  borrowers  to 

>l3  I  P  '•'""•    ^'  '''°*  ^'*'J  *^«  »PP«"'*'^'  *<^'St-  Eustach'e,  where 

;  ^^t  Dortr'""  ""^  °'  ""^-  '*"  •*''  ^°  the  presence  of  her  so^  Jean 

'    M„^  J-'n"^  ^^'  ^'^°"  ^  ^^  "^"^^  '""'*'"'^*'  *'»*'  appellant  addressed  himsllf  to 
MadanieCous.ne.«.andthatitwa^^^ 

knlTk.  v!  ^  r.r'^''"  '5  the  interview  with  Madame  Cousinoau;  the  appel-   ' 
lant  to  the  b^  of  thj  witness's  recollection,  remarked  that  the  premium-demanTd 

rb2e.;t''^;''- n"''"''^'^"  ^-  ^-  ^'^"'^"'  orMadam^Cousineanut  . 
hebel  evedit  was  Jean  B  T.  Dorion-said  they  could  place  out  their  capital  at  a 
^^ore  advancageous  rate;  ft«^  the -witness  added,  this  was  said  in  the  presence  of 
who  Tdd  7"'""'  ""'?  '^  -o-e-"i"aiion  he  said 'it  Was  M.  iderzkowskf 
Who  held  the  conversation  about  the  premium,  and  with  Jean  B.  T.  Dorion 
though  m  the  presence  of  his  mother.  '  "'      ,     ^""on, 

M.  Leblanc  spoke,  as  he  was  likely  to  do  at  the  distance  Jf  eighteen  years 

irrr"]"; "  t  '^T^^^-''''  ^^  ^^  ^^"^'^"**'-  -  -^^^  ^e^did  not'take 
Z  ^  •  ".  ^  '^  ^''  "^*'"*'""  ^"**  P'^*"'"^  »«>*  ^^^  •"'Ued  in  the  inter- 
venmg  period.  Ife  stated  that  M:  Kierzkow.ki  took  the  princiiKil  part  in  what- 
ever  conversation  took  pface,  and  that  it  passed  between  him  (thVappeBant)  and 

11k  ?!""'"  r  !^«P^««»g  *"«  i'nportant  interview  with  Madame  cC 
sineau,  but  he  spoke  w.t|i  evermore  uncertainty  than  k.  Leblanc.  He  siid,"  "I 

Tin  r    T  rT^  onc«  npon  the  subject  of  Vhe  loan  in  question/and 

Lch  T  V??\  ''."^°"'  *'  P'*'"'°"'  *"^  *•»'«*  t'  the  premium  w«i  too 
inuch.     I  think  she  made  the  same  remark  as  her  sop.  that  they  could  lay  out 

taeir  capital  on  more  advantageous  terms."  .  •   

'■■' T ■■■    II     ■III     ■■     11     '  I  w...      .^  ■■    ■     m ^.1       ■  -.I..    II..        ,1  m^ ■ ^— 
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as  the  evidence  iMtia^^ch^eta^^^^^^  ^<-^^  S" 

appellant  hm«If,  and  especially  LtheZi^      "'  '"*"'^«"  producod,by  the  ."^'"^ 

subject  of  this  loan  in  a  s^ito?^^^^^^^^^^  '" 
a  wtnes..  'Upon  this  occasion  he  nevey  menZo^'  I'  ^"""''' '"  ""^''^  ^'  ^"^ 

«neau  ,n  confiection  with  the  loan,  but  sSZ    iV^^ 

loan,  and  alKthe  ^ipulations  as  to  the  preta^^^^^^^  V^'  "rasgements  for  the  .  '  ' 

JeanB.  T;.Bo«fon,hi„,8elf  wascalfc^LTS^"'*^'''*'''^^""^  T.  Dori*. 
alleged  that  the  8„™of  £l;500^^Iotu^,^.  .  7''  '"  '^"^  ^"'*'  ""^^  though  ho      '^       ' 
by  Madn.e  Cousineau,  he  Sir.ed  T^^t;^^^^^^^^^^^      *° --y  advU^ 
the  whole  loan.         ,  .      ^.      ^^  '^^iMd  as  a  premium  in  respect  of 

It  must  be  observed  that  in  this  othar  2u  jpm  t' q   ' 

case  for  whom  he  was^calied;  and  thatif  he  S     f       P'^"""^'""''  ^^^  P'-'^tlff's        ' 
tAat  she  took  an  active  par    in  thellcLt    T  T'^"'^  '^'  Pr^^^nta^tioa        ^ 
>  the  appellant  tnust  have  failed  "«g°«'?t'on8  for  the  loan  and  the  premium   " 

TT?^^  5^-.u.a^/:^f^ 

*^tnes^s  but  thelf  ovid^nce^ither  added  Lm  ^  He  produced  othef*      . 

!««?•'  M-Moreau.  fin  advocate,  ithtt"ff^ 
.    .ducted, by  Jpan  B.  a*!  Dorien  Marl  rl  "'"""'"  ""^  '^'  '««">  ^^^on-     '  ^ 

^, -otter  raudJudge^onk,iwfol  -^''t  a}!  interfering  :i.,hc    "  '^ 

t.on  knew  nothing  of  the^ran^Z  11  w^"""'  ""^'^"^  '"  *»»'  ^^^^  '         ■ 
appellant  |.nd  'M.  Leblano,  but  und^lT?!/^'^'^,''T^'^  *'  H^  %  tjie       -. , 
T.  Borioii  agree^^o lend  the  m^^ ^  "Tv"  ^'"^"^^^^ ^^  B.  •^* 
^      The  appellant  exa^^inedjlT;^^^^^  '^       '         ' 

terms  Ihat  the^air  of  the  premil  was  row       '^"''^^*''^ "'o^-'^Positive'      '  '  " 
'eqnn-ediHopay^himforairtheSeTtdr  ^'^'^•,  He  said  he  .  / 

a-d^or  theloss  of  his  j,„»etice  as  a  phySct  f^^ H'^  H"«^^ '"  *'^«  ">^"«r,  •        '  " 
•^rtaming  the  value  of  the  prrpertvTtrM"  '  '^°°'^''  "^^'^  ^«  ^^«  -J        ' 

Remaining  a.great  part  of  thJS^fill^T'''\''^J'^^^^       '^«*«rsv.     ' 
"•curringan  infiaiternumbeVof  oXr l^^   '  liT  """  *  f^^*  ^  «»d/'        ^ 
,     --r  spoke  toM.Leblanaab:u£^S^,,^!^«>^<J^^^^  ¥»  -^ther        .    • 
*'':,^'"'>  """J  that  she  ^d.y.ith<JuS£^^  ^"^  ''''  ^  "^-^  *<> 
Of^oourse  this  evidence  tif  believS)  ^fln  .    i"**  "^"^''^  '^'  ^^^i^^- 
probably  thought  that  he  4ht   ilv  mTe  T     *"  *^^  ''PK'*?*'^  case,  but  he    ^  -^ 

•»  a  former  suit  brought  ajL  Z  t  JT  ^'  I'  ^«'^°°*is  witness;^    -  '  .     ' 

;^;i7^-on,-inwh'hthf"ulSl^^^^^^^  .  •• 

f  ,500  premium,  he  swore  thatUwas  1  !  T  •  "!  r""*^"*  ^e  "^ved  the   .    "  . 
^Taoques  Dorion,  bat  as  the  bo1v,1J^  "?  ***"'°^  ^^  ^^^  for  the  heirs  of  ' 

%ther  that  the  affiir^laseS^tf''*""*?'^^  HeTwore         > 

•nd  that  he  remem w'Sny  .0^*7"  *''  '"'"^'  ^^"''°'''  ««<»  ^is  motW^ 
f^  in  her  consentin^oTH   2  arT""  '"*""^  *-'  -^^  ^ 
«  was  only  by  the  wish  of  LmZJZ/         ?"*  ^"'^^'^'  »»•»  (»>«  ^dded>     • 
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Upon  c^jmpanng  tho  evidence  given  by  Jean  B;  T.  Dorion  with  that  which  he 
gave  ,n  th«  present  sdit,  it  is  Imposaihle  tg  place  the  8lighte»f^ reliance  upon  his 
testimony,  as  he  evidently  swore  jui,t  as  it,  suited  his  interest  upon  the  particular 

ZlTf  i"*f '  r.'*  '''*'*  ""^  '•°'"  "^  •'*°'»"*"'  "*»"«"  "»'«  ««»W  only  protect 
h  mself  froju  the  e lain,  made  upon  him  by  swoa,^  that  his  mother  exacted  the 
premium  and  received  it  for  her  own  benefit,  and  he  8wor6  accordindy.  In  the 
present  suit,  which^allegod  that  the  £1,500  was  exacted  »nd  retained  by  him  for 

other  '^^"^'"'''^^^  '"'^'"^y  »«  ""  •'^f  <^«^. «" J  h«  therefore  swore  positively  the  " 

•i'  .  ■  <'    ■    ■ 

T  ^"n'' m*'!)!''  P"'^'"=  *'•*'  contradictory  evidence  as  to  the  transaction  given  bv 
Jean  B.  T.  Donon,  the  appellant  could  notijall  u^n  the  Ctmrt  to  believe  *hat 
he  had  formerly  sworn,  and  to  discard  his  testimony  in  the  present  auit  as  worth- 
ess  Ihere  were  no  moans  of  determining  Upon  which  occasion  he  had  sworn 
ruly^or  falsely  All  that  could  properly  be  done  was  to  regard  his  evidence  as 
utterly  unworthy  of  credit,  and  to  dismiss  it  without  further  consideration 

1  lie  defendant,  Zephir  Dorian,  produced  two  witnesses  tp  prove  thftt.  unon  th« 
oe^casion  of  the  appellant  and  M.  Leblanc  going  to  the  residence  of  Madam)  ' 
Cousineau  at  St.  Eustache  in  1845,  she  was  unwell,  and  in  her  bedroom  atfd 
never  came  down^stairs  or  spoke  to  them  while  theywere  there.  It  is  unnece^arv 
to  dwell  upon  this  evidence,  which  is  certainly  open  to  the  objection  that  it  refew 
0  event*  that  occurred  many  years  before,  and  in  which  ohe  of  the  witnesses  Yat 
Jcast)  had  no  interest  to  retain  it  in  his  memory.  '^  '    , 

In  the  opinion  of  their  lordships  the  appellant  failed  entirely  to  prove  the 
^allegation  .„  his  declaration,  that  the  contract  with  Madame  Cousineau  was 
tainted  with/usury.     That  she  should  have  taken  a  prominent,  or,  indeed,  any 
^artinthe  transaction,  after  she  had  entrusted  the  management  of  it  to  Jean 

of  her  want  of  education,  and  the  state  of  her  healthrto  be  highly  improbable 
1  here  IS  great,  reason  io  believe  that  31adamo  Cousineau  gave  Jeattfi.  T.Dorion 
the  sum  she  was  to  advance  upon  the  esecution  of  the  deed,  and  tha^^«thcr 
retained  it  or  paid  it  over  and  received  it  back  at  that  time.  M.  Lebiancin  his 
evidence  in  another  suit,  speaking  of  the  transaction,  said,  "After  the  execution 

.nvllf       "?r;  I  ''\^'^^^'^-^i  «o«nt  the  money,  but  I  did  not  count  it-^ 
.  in}  selt,  nor  did  I  know  how  much  money  was  given  upon  the  occasion." 

4110  only  money  that  could  pass  at  thai  time  is  the  £1.500.  For  by  the  obli- 
gation the  sum  of  £1,500  is  stated  to  haVe  been  counted  and  delivered  Lthe 
presence  of  the  notaries  to  Kierzkowski,  who  thereby  acknowl^ged  the  same. 
And  the  sum  of  £3,375.  the' remainder  of  the  advance  by  MadamrCousineau, 
ZZ  A  **;^f  •^7^V''«^«ived  it  from  the  Corporation  of  Montreal,  who 
were  indebted  Jo  her  in  that  amount.  "  ,     , 

The  appeUant's  case  might  be  disposed  of  upoff  the  ground  of  its  havingfailed 

Upon  the  facte,  but  their  lordships  are  unwilling  to  dismiss  the  appeal  Without 

<onBiden^g-the  defence  in  poiflt  of  law,whieh  has  been  ai^ed  uponVhe  assump-^ 

*ion  that  the  case  of  usury  has  been  proved  against  the  defendante.  ' 

ii'  mn  wntendid  on  their  behalf  that  |he-eontruct  was  either  flttWquently 
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ratified,  or  that  a  new  oontraot  wHs  aubBUtuted  for  it  f^    a  j,  "^ 

consideration.  "UDsut^ted  for  it,  founded  anon  a  auffioient   ^, 

At  the  time  of  the  agreomont  for  the  loan  the  A^t  «.o^»s 
was  in  force  in  LowerOanada,  wa«  that  of  mr  whii        ^fi^"*^  """'y'  "^''^ 
contract,,  ani  .„urance«.  wh  reupdn  or  whelL  .       r"*^*^  *•"'"  ""  »«"«»•' 
cent.)  ahonld  be  reserved  .and  Xnshtfb^  ^f'  '?'""  (*•""•  ^P«' 
FrsonwhoshbuldeitherdircctlyorTn'di X"  v^J^^^^  ?•»  '^-'  ^vor^ 

ra^  of  interest  should  forfeit  anVlo^tSht  vlTt  "T  "^'^^  "  '^''^ 
There  oaa  b«  DO  doubt  that  if  the  1  iOOl  h.d  kZ'  *!'  •    , 

nsuij  would  have  boon  oommitldl  for  iHT-i  7  ."^     "■""  "■»  ^*«  •"■■". ' 

Wmonl.  had  amounted  to  a  .um  «3in^  if.  „  ■    ^i"  T,"""^  '~^'  ''»  *» 
luthi.0.^  .her.,..  .ooxroT^Jl*   SrljolT'Jrr'-     ^' 

t:^=.era^rv;»5tTr-?-°-°"^^^ 

mako   any   part,   ,„   .«.h   ^1"    '  'T      ."""."fi  "'""•°'"'" '"I 
feiture,  ,.na.t,,  ^  preeoedi.g,Tn  t  e -.nrr?  u^t 2  u"^  "^'  *"' 
to  the  contrary  notwithstanding?    And  it  nrlli  !i  T^'  ^  *'"''  ^***»*e 

aj^jj^^  security  for  th.„„:-.ha«tidTt?:Tri;ir'"^^  ■ 

to  any 'Excess  of  interest  thereby  mado  nar«w!    i^"    \     ^^"^  ^^^'^^  «»  «!«»«» 

forbearance  of  100^.  for  a  Ar'andle  ;5d  1  Ta"  '^"  """^  ''  ^''  ^''  '^' 
'     lower  rate  of  interest  as  mai  have  ^^1^'  f  ^  ^'  ««"*•  '•?*«'««».  or  snch 

—  iMieaseswherei^:-„--t;r;r:S- 
^^^^^:^^^  the    ' 

would  be  bro„ght'oniL^:;":,,;-r;io^:^^^^^^^^  •*'  ■ 

to  a  proceeding  upon  the  fact  of  usury  i^lfTn.;"       '  A"*  evidently  pointing 
from  it.  "^'^'*'^"°'*  not  upon  claims  which  resulted 

On  thepart  of  the  a|»pellant  it  was  ai^ued   that  the  Afeif  Wf  IO^q  , 
««ur.ous  contract  still «  void.  cShtradt,  as  it  Ub  fot  t!  ^^^  85.3  leaves  an 
Butthe  words  «' such  contract  or  security  sS  W^li  f^"l  "^  )'*«  ^«*-       ' 
as  relates  to  any  excess  o^f  interest  &c  . '  ^„  ^  '°'^  ^  ^«''' 'VAso  fir  only, 
not  recover  moJe  than  6  per  S  '  tt  th^    L"*'""  *'"'*  *#«"^«^  «*»«»»•     ' 
by  the  stipulation  for  H^ofe  th;"^;„^„^  e^^^^^^^  ^^  ^  afi^ted„ 

.  that  an  usurious  contract  shalln^  ll        T-     -  •       ^^"^'^  ''^'^*'  ^^  t^^"  Act  ir    - 

feiture;  but  that  irsL  tlli^rrS  sV'T/^  ^  ^^^^^^^  ^r  for- 
cept.    ,  ^  """"'"^  ?*»  ^^"^  «« »*  stipulates  for  more  than  6  per      ^ 

Upon  the  object  of  the  alleged  ratification  of  th.  ««   • 


«c- 


jaa!gJJiniii:acatuiaci  0 twlthfrituthoritTTtfms^^      ■     7    7  "'^""  g"^»raet^,teft 


.  ^t. 


'W 


■  i/ 


63 


PRIVY  COUNCIL,  1868. 


XiMkowiki 
Oorlon. 


w.iillundor  the  proMure  of  tho  UHurv  could  not  lu.  ...»^ 
action  to  recover  back  the  monov  S  bv  hJn,  t      .Tl  "  '  '^*^"'«'  *°  »•» 
To  which  it  wan  anHwcrod  thZStl^'^  ^"l^ t^'  '*»*'  "*«  «''>»«'«•»• 
the  contract,  all  took  pl«l  .fto    the  rro?^ 
,       contract,  no  longer  unlawful      AndT-.  ,i  .  '  "^'"^  ^"^  "'•*«  '»'""'<'«• 

Obligation,  ConrntionelK-.  vol  vii  A   icTe  SS  "  ^'^'t  "^  "  Oontrat,  et 
•ubjectofthe  ratification  of  o„tnlt^;to;^^^^^  oU«d  whore,  upon  the 

or  the  general  intcn„t,  of  «K,ioty,  al  JuSnTthr   ' 'r""  'T^-'  P"^"°  ''^''' 
™0™einfcc.dodc,  -«a.e,  .ice,  qiac^irraS'fidt- ^  T'*  ^"" 

chose,  en  dtfflicnt  venue,  au  point  oil  W  r„„„!  .•  '  ^Vndant  ,1  le, 

pourrait  prendre  nai,.nce,  eT  ou  Ju  SorirraX"^'' '^"  "^"^^ 
soit  tacitoment."  f^urrau  aiow  otre  ratifide,  IJit  cxpreswSment 

But  tho  contract  of  the  1 1th   NovemhAr  la^K        m 
existence,  nor  have  been  enforced  in  t^S  Tf^  T  '^  '"'  "  '^-' 
would  only  have  been  available  to  thoolTT^   f^  *•"  ^^*-  °^  ^^63;  it 
the  legal  intorct  of  6  per  cent      Thlf  "'"'*'^'  *'*''  '*''^"  *'«  «««^«' 

ratification  of  it  supposir  u  *.  h«v«  ll         '•  .""  .f"^*^"""*  confirmation  or 
"afterward,  have  giv::Vr;,otJ:iidiJ;"  °"«'"»"^ -"-  -<i  -id,  could 

substituted  for  it  upon  a  goo  J  and  suffictn^   ^    T  "^"^  '"'^'  ""''  "  ""^  <>««  ^ 

the  latter  contract  The  pa^  ts  so-h   "o  Ht^'S  ""'  *'"*  ''  ^"«  ""^«' 

n.e„t  beyond  the  amoun"  o^f  principalVnd  Je^  LT"?^  ^""^  """^°-     ^'  P^^' 

1855.    Butonthe  7th  May  TsTriir^*''"''"*'*^  "»"'*''«  y«" 

agent  for  Mr.  dnd-MrsDrulonfa^dfor^^^^^^^  Ttn  '^  **'•  ^''"-'- 
and  Jean  k"T.  Dor^on  ^otinTfor  th-  I     I        .T  """^  Counter  Rotturmund 

^ti>c  fir,t.named  parlC   b  «  dtt^^:;    t""^,^""''-"'  ^^  ''"•eh 
^Uth  November  the*n  next  and  i!^    m*^^  •  ""**  "'^  interest  due  on.the 

delay  of  four  ycarrpayThtlM'^^^^^^^  . 

3,G26.  8,.,6rf,  and  at'the  end  of  thaU  m'i^^  "^f  .'*^^*''"'^  ''  ^'S^^^-  «»d 
^0  be  paid  in  one  payment.    And  Mr  1  d  m    T    '  ''  '^'  ''''  '^^^^^  ^"^ 

for  the  ^debt  by  mitgaginAo  fheDorif„»'i^'^^ 

MootN.al.  ^^  °       ,   -  ,  "T"*  P«>P«"y  belonging  ta  them  in 

This  was  not  a  ratification  of  the  oontrafit  nP  ini.  v       \. 
new  contract  made,  u^^  totally  diffrnTtl  ^^'^^^^T^^'  1845.  but  a 
bearance,.^With  an  adLonalUrirltr;  "1"  "™'*'"''«-  ''  %■ 


bearance,  <i 
It  is  n< 


il^r 


El^!?  u         "*' "^"*^  eiven  for  performande. 
K|»nded,  however,  that  there  was  any  actual  taking  «*^ 

•moogit  them  what  .as  due  to  ll..  iLri    "*^"l™  "^  ^•'«'  •f  «■•  TCudon;  M 
"  -^«™,«»lio.  wa.  to  S  eLt      th.  n      ■      /f '^«""*'***    *1» 

•toted;  they  agreed  to  take  mvm,JtTl\r^  «    *"  ""  *"■"*  •■"' 

■  ^  .  ■  "i***"'^  Btalw^aat.  ihey  enterad  into 


■JtL 
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thia  engagement  in  order  to  take  fVnn,    t  j      7.      ~ — ^ -^ 

h..e  for  abandoning  .be  contTt  Xr^haf^  n"'t^  "^^  '«"«'"  *«  °"«ht 
g|vo  ujto  the  Drummonds  the  addUionaTiT'  .1  '^'  ^"^^  "'^^  ^^o  Morions 
«.vcn  ^(the  deed  of  the  7th  May  S  tT  '  '"'  ''''  '"'*  '"''«">  '^^7  C 
fVom  th^^rions  snfBcient  to  «upj^  uhj  tranLoTl""  ^  t"'*'"'"-^  "-ing 
a- a  new  contract,     r^der  that  Zd  the  S^.,  *^'  ^"'  ««P**'«'«^  1851^ 

from  Judge  Mondolct,  which  made  tho  ^  """''°*' "'■'«« '""'^  of  mone^ 

J-„ntofp„-ncipa,  a'^d  legal    „t^      T'l^'^'r  ^-^^'^  "ceed  thj 
touHineau.     But  the  pay„.e„t  by  Se  Mo„d T"     '"'  '"""    ^'"^    Mada,„o 
in  respect  of  the  obligation  of  thlllth  v        u     ""*••""*  ^  '^^  ^  h«vo  bicn 
»ractofl855,towhicithc.C^      «f?'7^^^ 
.were  parties.     Th|8  beinK  so  thlT!     '  .        *^  "''^""'  *''«  '"o-ey  was  oaid 
the  usurious  eontrict  its^fr.'nd  Hr:  ZV^^  ''  ''^^^  ^'^^^^^  C 
Ithisgroiind.  "  nocaseof  the  "Ppclloivt  must  have  faHod  upba 

I  .  After  the  execution  of  this  dc<^rl  ♦!.„  ...    ,  •         * 

^^Btatedin  ie.  could  ^jltr^^I^,^^ '?«>o,I>orlons  whiph  was 

^H^abedaseeuH,  Which  th,  ^er^^t^^So^r^Ii^         ^ 

;^'^ui::?SSs:tt^  "^ 

W.       p„„theg«,undss'^^^^^^^^  defenceto     ' 

to  Her  Majesty  to  affirm  the  judgi^erit  i  tL  r  f'''  ^'"''^^7  '^commend 

d«n„ss  the  appeal  with  costs.     T      "^  *''f  ^°"'*  of  Qa«en's  Bench,  and  t^. , 

ffl^'^¥ifnir>ie^  tor  the  appellant 
(J.K.)  '^■"';» /or  the  respondents. 


Klenkowskl 
Oorioo 


^rf 


Judgment  confirmed. 
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UibMH 

n. 


v.*.H.„...... .  do  ar.tIoa.  ot  non,mdn.e,t  Ic  prut  ..u'il  .ll^uo  «„  »  diu,  d.o  UrS  titw 

do  la  HO,m..c  do  cent  dolUr.,  A  la  d^fo„dorc»«.>  ou  .e«  |«  26  md^l^^^^^^^ 
Co»H.ddrant  quo  lo  billot  on  dm  du.dit  25  mai  IRflO.  par  «|  .u moron  duauol 

01,  a  tondu  quo  par  lo  laps  do  «lx  abt  qui  a'ct  dcould  depuU  la  date  d'.oelu^ 
ju«iu  «u  tou.p«  oh  Id  domondour  I'invoquo  A  I'appui  do  ^^n^tlJll     T 
.uoa.0..  ot  par  la  loi.  lo  dU  tillot  oatl^  avoi';';:stb:;u'X.;cC^^^^ 

Considdrant  quo  1,  sunlit- billet  no  pout  indiroctomcnt  faire  prouvo  «»{.«„« 
^^         .    d'reotourentiln'aaucuno  valour  quolconquo;  ™  F«ttvo,  pui«,u<, 

CoDMdtVaut  quo  lo  juKoment  dont  o«t  appil,  Mvoir f  iu,^«„f  ««^ 

::  fi  'T'-r  ■ '"  -* ''''"'" '»".  tuu"  •  s  "del*  jrj; 

b.  .  r„„«  on  l.,.«,«„„,  „.i.  ^„,  eol.0  e„„r  „.  I.  ,„„j,„„        d'aprt.  iMoon 


DeLorimltr,  avoo.it  du  dcinandcur. 
Lcllunc  «(•  CuH»u/i/,  avocats  du  dt<fondeur 
(P.B.L.) 


Jugeinont  oonfimi<(. 


^^ 


V 


EN  REVISION. 
MONTREAL,   28  MARS,    18C8.  f 

Torfl^i  MoNDELET.  J.,  Berthelot;  J.,  &  Monk,  J. 

No.  811. 

Beckett  VS.  BonnaUie. 
P«/tlo  qui  •  Jn«:rit  I.  cuw  in  rtvlln  , j)  '  ""'"•*•""'«  •"  «'«P«n»  '• 

Lc  jugcmont  est  motivd  comine  suit : 

f  ho  Court  now  hero  sitting  as  a  Court  of  Review,  having  hoard  the  parties  by 
the.r  respeo  .ye  counsel  upon  the  judgment  rendered  k  the  Superior  Court  of  and 
for  the  district  of  St  Francis  on  the  23rd  day  of  February  1867    having 
examined  th^e  record  and  proceedings  had  in  this  cause,  and  matuLSerated 
consjdenng  that  this  Court  hath  no  jurisdicUon  to  take  cogniaan^ofthe  C^; 
w^ch  has  been  brought  under  its  Consideration,  the  action  brought  befortt 
«S9  8oTrL        .1''^  '"if*  of  St..Francis,  fprthe  recovery 'of  the  sum  o  - 
!f1hl'coLt  rl  ;    7  ^^''°f -'»'-'>  »>^  ^-  «»«-  under  thejurisdiction 
f  •    .  Iac  I        P"''^  """^  '•'"'^^  •*"*  °«*  0^  Court,  with  costs  however 
against  the  defendant  who  has  without  any  right  brought 'the  case  before  hU 

ntdi^s^t^srsr^'^^^^^^^ 

mtchie,  ayooat  du  demandeur.  ^        ^"^^^  ta^^i^. 

<Sianionj,  avocat  du  ddfen^eur.  ,' 

(P.  R.  L.) 


(U  »Scd  vid»,-RlifaBHifr^ 


et  PiapUer,  4  L.  0.  ft.  p.  1857 


iaiontlela  do  aa 
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t»vl»lon,  la  Cour 
o»uxd<<p«nala 


be  parties  by 
yourt  of  and 
!67,  having 
reliberated ;. 
F  the  matter 
t  before  the 
the  sum  of  - 
juriadiotion 
its  however 
before  this 
srior  Court 


rgected. 


/ 


M 


WJfR  SUPI^IEUftB.  ,869, 


rf     '^  ^^  RKv/arow. 

No.  it*.  ,  ' 

M«ti«ndo,„dc..;a„J;iit:;^;-^J^J;7^^^  .^, 

Quo  la  prdHonto  oau«,  aoit  .nine  „ur  iT  lU  """  P'*^"««  ««  "Ou  iuaoript  on. 
«u  protonotaire  d  cot  cffot.ot  do  plus  1  uT^r''""''  "^^'"•^'^^  ^'^  ^onnd 
%  et  par  droit  do  prfadaoco.    P'"^"« JiPr»«»t^  o«u«c  aoif  pl,ij,,„  p„     .^;;, 

(p-  a.  L.) 

/  ■     .  -  (■■■ 


MONTREAL,  30  OOTOBRI 
Coram  B£HTU«LOT, 
No.  2781. 


1809. 


-,:-f: 


Jl7Ua: 


-  \  no.  aiHl.  •        , 

Jturteuuirn.  Owent  r>t  n)    ^   rr  i  . 

ho  29  avril  1  fiflo    i     j  \  "*  '*""•<»- 

^i.«w.d«ta«„M„,„xi':s  ::r''  "t"  »"'-"  p-^?. 

verbal  dp  aaisie  no  fait  pas  voir  2'  P"""'?*  <l»e  "  le  dit  nrocA« 

^e  den«,ndeur  ayantconteatdcetteobSLeH        ""  '""  ^*  '"  '*'*°  '"'"ie." 
'»  Cour  amaintenu  la  saisie  par  ««nT„^ZnT  ''""''' "^''"'''''"**''»<^««». 

avocata  au  mdrite  aur  I'oppoaition  a7«  J'M""".'"*'"  "*"'*«»^»t  Par  leurs 
opposant  4  I'encontre  du  hr^TT  ■  *'°«««W«'-  fuite  et  produito  LrlT 
d^Jfendeur  John  ttI;„V*'?f  ^^^i*-'  ''^  *<>»«  a  de  ter^!lTj"J'  ^" 


Ml. 


M     aoiuandeuf .  aVoir  flT.».;,x  if"     . .  ^^  "  ***'^  ^«  contestation  a^JT^  -.-  .     ; 


!b&-  '» 


Conaiddrant  que  le  proc6s-verb< 


t. 


# 


M 


^  CIBCUIT  COURT,  1860. 


UartMa 


M 


...i: 


'm. 


Ult  ddfendcur  ot  op,..^„.,  «v,.it  con^ntJ,  d«.,n^  «.  «,u«orU  u„  L.u?d«  .Jlfa 
./fWrf  k  Ar.h.„nh.,Hlt,  ovocntH  du  di'lbiKlour  et  oppiwnt.  ""  ■^, 


.• 


ft 


CIUCIJIT  COUIir.  18«0. 
I.  MONTRKAL,  l3T„0CT(inKK,  1860.  • 

roAmiToUBANCR,  J. 
—--  ^  ^  No,  M«8.  ^  '^"  -^T""         ^ 

A«:y»iM//  dit  l)e$lorUfr»  vn.    r/ini 

tloii.  '""""' •'•J""*'"' *"'•>"« prove mttfruptlon of proKrip. 

Tho  plaintiff  broH«ht  Iuh  action  to  recover  «46,3y  bol«noo  of  W.  r,  i,^/« 

Vlau  odofendarft  <9  January,  1818).  The  land  wa,  in  tho  limits  of  tho  seign- 
jory  of  Montreal.  On  tho  7th  Juno,  1824,  tho  defendant  «old  tho  I.nd  to  Jean 
Bapt.«to(3roulx  in  whoso  r.^htn  plaintiff  was  ««  havin«  married  hi«  widow  and 
umversal  legatee,  tlconoroHt.  Germain.  ^ 

In  May,  ISGG,  plaintiff  paid  tho  lod,  ,t  vente,  and  m,/«  to  tho  seignior,  and 
h.8  ocfion  was  to  recover  them  IVom  tho  defendant  as  the  gantnt  of  Orodx 
Tho  defendant  pleaded  prescription  and  tho  plaintiff  answered  that  prescription 
had  been  interrupted  by  payments  made  by  tho  defendant. 

Tho  plaintiff  sought  to  provo  tho  interruption  Ist.  by  cntiiea  in  tho  books  of 
tho  seigniors.     2nd .   By  tho  answers  of  tho  defendant  to  interrogatories 

The  defendant  was  examined  Bur/uits  et  articles,  and  was  asked  the  foIlowinK 
question     "  N'estil  pas  vrai  quo  vous  avez  payd  difftSrents  A  comptes  sur  les  dites 
sommcs  A  MM.  les  Kcclt^siastiques  drf  Sc<n;inairo  do  fit.  Sulpico  do  Montreal 
et  notammcnt,  fcinquanto  livres  ancicn  cours  lo  28  Mars  1845,  ct  25  livres  lo  14 
Fdvrier  1849  ?"  * 

.^  Tho  answer  was  "  j'ai  pay,J  toutes  cos  simmes  \\,  ct  dies  ^taiont  pour  balance 
detoutcoqucjodevaisauxditsMiM.  dWSdminaire."  ■ 

Tho  Court  stated  that  as  to  tho  proof  by  entries,  plaintiff  cited  Troplonir  Pre- 
jcription.  N  G21  on  the  old  lawof  France,  but  our  C.C.  1229  is  against  suoh  proof 
On  the  whole,  under  the  circumstances  of  the  case,  by  C.  C.  P  231  tlie 
answer  could  be  divided  so  as  to  provo  interruption  of  prescription .  ' ' 

Dorian.  Dorian  &  Geoffrion,  for  plaintiff.  ''^^'°'  ^"'  P'""**^' 

«/.i7.  AS:»&i(/oux,  for  defendant.  '         ^ 

(8.B.)  ■      :  ''' 


0lt' 


)UR  BUPKBIEUJW,  IMM. 


>UR  eUPBHIKtjiig. 
TRIAL,  %$  ATBIL,  INt. 
pwm  Bi«Tii«toT,  J, 

I'      '  No.»u.  •  A 


et  les  «rtteuI«tJoin 


y  nJpondU  en  droit  ot  ■pAjiu|..„,a„t       V  ^ 

Aprttle«oonte»Utiona  lido«  e,„ro  |e<r  p„r. 
do  l«.U  et  rtponm,.  pr„.lui,.«.  1«  j„,„,„;„„ 
Mceptions  pr(<liuiiiuurM  dm^^ftadmrn 

MoU..n  de  U  part  du  de,„«„dour  qu'.ctJn.k  ZTl-F.^-nr        ^  -" 
d<5fond«ro«ie,    D„„«  Mnrio  Roj  A.Ju«lit/nl,  I      '  ^*^f «»  PWlfe  frt  I. 
encore  d-„,  le«  d,,,,-,  ^„,     ooillt  •  liT.    ^T^.  ""''   "  P"^'""^  Atro 
'    — un.«t.i.e„tr-el.eeti  ...a^et^      S^ltr  J" '^^ 

m,onci.tionAUditeco,«mu«.ut<Jeltder„..      i^       -ur  «,d  aooeputiop  ou 
•avoir  d'uno  Ktception  diI.u,i«Tdt  Vr      .;        1 """  '''"^P*'^"  P'^^'i^iu-ire. 

lo.  P.reequele  Brefen  oette  caul  ?L  iT^f 'T'"" '*"  ■"'^•"»«' */ 
vrier,  18G8,  et  que  I.  ddrendrr^eau/^rl^Ti.   "'?*  '''*'  ~""«  ^^ 
Proc^ure  Civile,  <5t«it  tenuo  et^hill\.  .  *  l'art.cj«  107  du  Code  de 

(-voir  UditeEWionpa/el^^fittcetl'  t  "*>"  «'~P"o«  d"atoiro 
tor  da  rapport  du  B^,  et  quC  nTp^d„  t  dTi  ~""  ?""*"' J«""  *  ^^--P- 
courant.  ^       ■  °  '  P~^'"'  ^  ^ite  Exception  que  le  aept  Mara 

2o.  Paroeque  la  dito  d<Jfendere«e  dewit  ii,.k  „•.  M&i 

doyor  ou  exception,  contenant  une  exSnT^^;  ^  "•'^o^P-^n^i  lo  f^i. 
dite  exception  dilatoire,  du  dd  JdeTlltT""  "7""  ""'''*'  -'^'«' 
do  pratique  de  cette  ciur,  Chap  7  ilvo^k  ."'*"  '^'^  P**- '"  ^^e  rdgle 

9.»     l>  .       .  »  vunp.  <,  MTOiria  Bommo  de  :P2  1  fl 

de„.„„deur  du  17  Mara  couralatx  fin    ^''T'''''  «"r  lea  deux  motion,  du 
ddfondeura   Marie  Hoy  ot  All^rt  Dui  "e„r    "  "^"^P^"""  P'"'^^'^  P«'  '«• 
oauses  et  raiaona  mentionnL  et  rfd  hwl^      '  ,f  P^^'^«">«"t.   «oient  pour  1«  • 
gulic^res  et  renvo.des,    v^  tif  av.^  "  '"  'f.  ''^^  '"*'^'«'"''  '*^''^-  ^rZ  - 

aya„td.lib.rMUrd7LduLd^^^^^^^^  '^^^•«' f '*  P-^ure,  et 

•vec  ddpena.  '«»  aoux, motions,  et  a  renvoyd  lesditea  exceptions 


...... i^ 


-T„  1  ^.    ,    , .  dfraier  1868.aur  la  mati'm. 

Foduito  le  dujaopt  M.rn  dcnie.;  dLlandalll^e^;^ d^ 


•I 


.-:^- 


.itai.ja.. 


-"•TT" 
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QnlDtal 
Hoy. 


exception  plaids  par  la  dite  dtfende««M  Marie  Rqv,  et  que  revisant  le  dit 
jugcment  .nMocntoire.  .cette  Honorable  Cour  J^L^  t  "Z  a  Int 
le  d  t  Jugen,ent  interlocutoiro  et  rejette  h  dite  motion  d7ait.deraando«r  «»ur 
entr'autrcsraisonslessuivantes:  '  "'^aemanaeur  pour 

Parceque  le  dit  Jugomont  n'aurait  paa  dQ  6tre  enre^iatrd  tel  ou'il  i'«  /»/   * 
J«e  la  dite  motion  du^  dit  de.anacur  qui  se  tr^uve  avoir  ^laSodd   n^  le  dJ 

Parceque  la  dite  diJfendorcssa  Marie  Roy  a  ddmontr^,  lors  de  I'audition  de  la 
d.te  n,ot.on,  quo  le  dit  demandcur  avait  lid  la  contestation  sur  la  ditc^rcep  ion 
Ju  d^fendeur,  que  le  dcmandeur  dcWndait  par  la  dit.  motion  d  faire  Sr  et 
quen  consequence  il  avait  abandonnd  .t  renoncd  aux  moyena  invo^l Tns  sa 
dite  motion,  la.',uellc  devait  Ctrc  lenvoyi'c. 

^  Parceque  les  moyens  ou  raisons  jnvoquds  par  Ics  demandeurs  on  sa  dite  motion 
ne  pouvaienf  pas  on  foi  faire  rejeter  la  dite  exception.  , 

Parceque  Ip  dit  Jugcment  interlocutoiro '  accordant  la  dite   motion  du  dit 
demandeuret  enregistrd  comme  susdit,  n'est  pas  Ic  Jugement  qui  a  dtd  rendu 
Cour  tenant,  par  I'Honorable  Juge  Berthclot,  prdsidant^cette  HotiotaWe  0^, 
vi„!rrrM       /T"*  ^"*?'^««"^''-''  ^^''  «  ^^  ^^^^  cour  tenante,  le  dit  jour  ' 

H  norabl    P  "       TT  ''  '^  »«--"«  J"g«^B-thelot,,  prdsidait  cette  dUe 
Honorable  Cour  sur  la  d.te  motion  du  dit  demandeur  a  rejetd  la  dite  motion  et 

ToUon      P". '"""■'  'i""  '°  ^"e^"^"*  '^  ^c^' enregistrd  accordant  icelle  dite 

2fi^Al' MT«rr  "^'"''  '^"^.P"'"  '°  ^^^^^'^'  ^'  J"Sement  de  la  cour  fut  rendu  lo 
<58  Avril  iBoo,  conime  suit : 

La  Cour,  apr^^s  avoir  entendu  les  ddfendeurs  Albert  Daigneau  et  Marie  Rov 
ainst  que  le  deman^ur  par  jeurs  avocats.  sur  la  motion  du  25avril  courant  pour' 
faire  reviser  le  jugement  interlocutoire  rendu  en  cette  cause  le  28  Mars  dernier 
accprde  a  motion  des  d<<iendeurs  et  a  renversd  et  cassd  le  dit  jugementltTar 
erreur  e  a  renvoyd  les  motions  du  demandeur  en  date  du  17  Mars,  1868,  attendu 
que  les  dites  motions  ontdtd  faites  par  le  demandeur  apr^s  avo  r  ^tdp  ndu  aux 
exceptions  des  dits  ddfendeurs  a  sans  aucune  rdserve,.le  tout  sans  Lltnt  Z 
cejugementquesurlejugementdu28mar8.  1^  ™« lant  sur 

Hfn^.,.,.   n  ■     .^  r  Jugement  interlocutoiM^ru>& 

Moreau,  Ommet  &  Lacoste,  avocats  du  demandeur. 

Ganger,  Pominville  &  B6toumag,'^oc>iU  des  ddfendeure. 
(p.  B.  L.)  ,        . 


MONTREAL,  27  SEPTEMBRE,  1869. 
"^    Coram  Mackat,  J. 

No.  1621. 

Homier  vs.  Lemoine. 


\ 


(1)  0.  0.  Art.  izoci. 


.  _^t 


/> 


OOURSUPBRIEURB,1869. 


son..«e  do  . .  coun,  actuel  de  fettc  Prl W^^^^  P-«»e„t  de  la  dito 

que  le  dit  ^^fendeur  comma  nro  JJT™      *    «»«d,t,aye*i„Wrtt  ^t  fmis  •  etA!    ^ 

san,  c^dc.sus  mentionn^en,  1.  dite  s  Tuc. X  ""'^^^^^ 

-ta^tjusqu^raetuelplaent:;    I    ,;:CZ^^  ' 

naimeleditddfeadeurddlaisscrenjuatice  edT^  ^^^  pr^sentes;  si  mfeux 
f  «f '  au  plus  offrant  et  dernier  enchSu  e  ^"'^"^^P«"  «*'«  vendu  par 
tumde  sur  le  curateurXqui  sera  crdc^  atSZ'l  """'""  ''''"'"'«  «*  «»-«■ 
ventc  etre  le  dit  demanleur  pa«5  sur  ct  ^hT  .  '  ^r*"'  '•""  '^  ?«■«  de  la  dite 
pal,  int,;r6ts  que  frais ;  ce  quo  le  d  t  LT  ^  '  ^'  ^"  ^^'  *«»»  «»  prin  f 

.  joursdela  aignifictio;  du    u^n  ^^^^^^^^^^^^^  d'opter  s.„s  ^  . 

condamndpurementetsimpIementaupatS^^^^  d^lai  pass^, 

avec  mtdret,  co^me.dit  est ;  ot  d  ca^Sn    fcl  ^  "-' '^  -  ''""'^-^-eJ 

eteu  la  possession  du  d^fendeur  au' Jieu  d  WnlZ  '  •  ^'*^^  '''^''^'<i-' 
0      2o.  Parceque  lo  demaodeur  n'allicme  an"l  f^      ^      '**"  P^rsonnelle.  ^  , 

soBd^biteurpor^nel.  ^' '"''"°.^'"*'l'"  P'^isserendre  led^fendeiit/    *"  " 

•«kjOttto*feft«,.  '"""'^  'fm^ofol  prefer ttp,y  I 

Tko  rtiole  2169C.  K^  ^^?,ll^,^«*  atofonnte^^  - 


Homier 
Leuoine. 


_  and.he  code  of  Loui.^r  ^i;^"  ^nsthixn;  payin,  j 


J^ff^P^Bfld  flfaUy, 


lrBoSn«rib  pay  <»  to  «,i,v: 
are  good  and  the  demumrVt^"^ 


.  ■"■■  '"*'■ 


-■::'"';-^  -  ^   *' 


ri*Jmr  a^jr*-K8»j 


60 


I  ^  .      ■ 

cduR  SUlPBRIEIJRE,  18«0. 


Uomior 

Tt. 

I<einoiiie. 


w 


*^^Ci 


But  another  reiison  for  hojding  the  demurrer  bad  is  that  the  <s6nclu8ion3jjre" 
several  and  one  of  them  is  indisputably  good,  lallado.td  the  first  part  of  the 
conclusions;  but  the  demurrer  is  general.  •  -..-     ' 

-  .  Defense  en' droit -reiivoy^e. 

Jc«^&ilrcAam6aM/<,  avocatsdu  demandeur.  ;    .;   '    ' 

^arwarrf &  Pu^wwe^o,  avocats  du  ddfrndeur.  -  .,        ',    '-'  \ 

'   <p.  rVi,.)  -  .     ■     :  .."  '"  " 

<1)  Autorit<8  dt^f-s  parled^fendeiir.  '„'-■-" 

3.  Vol.  TrpploBgHjrp.No.  781,  782  8url'art.  2167?     .  '        ,     -'      -         .'" 

Perail  R^g.  hyp.  art.  2167,  No.  6.-  '  ' 

Duranton  No.  227-8.    n^  ,  6  "■ 

Carrier  No.  276.  .      '         ^ 

7.  Vol.  Delvincojirt  No.  80  p.  197.  _  .,         •   '•'.        ' 

Tous  cea^uteurs  sont  ciWa  dans  rEdition  Beige  de  Trojilong  loc.  Cit. 


/ 


V 


QUEBEC,  0  SEIT&MBRE,  1869. 

Coram  MbrbditHj.  J.  C.  ,/    , 

"      "  ._  '^       No.  933.^    ■  '  '  -J  • 

^  »:■  Atkinson  va.  Walker  di  Sincennesetal.^T.  8.       ' 

0  ug« :— Qu'un'tleM-gaisI  qui  a  «t6  cpndamnf  sur  une  fausge  ddolaration  par  lul  fkite  par  errenr  seat 
etre  releT«  de  ce  jugemrtit,  et  qu'il  dolt  lul  etre  pemls  de  faire  one  nouvelle  d^olaration^^n 
.      .       payant  lea  tt%ia  encourus  depq^  la  declaration  fausae  et  erron<e. 

Le  14  octobre  1868,  Wm.  McNaugfeton,  co,mme  assooid  de  la  maison  Sincennes 
et  McNaughton,  tiers-saisis  en  oette  ieajiise,  d&lara  que  la  dite  BQoidt*  avait  en 
mains,  appartentmt  au  ddfendeur,  la  Mmme  de  $1879.13.    -      . 

Jugement  intervint  sur  oette  d<5olaration  le  2  ddoembre  ,1868'*condaoinaBt  leg 
Tiers-Saisis  A  payer  au  demandeur  la  dite  somme,  qui  dtait  moindre  qne  iV 
montantdu  jugement  rendu  centre  led^endeur.    '' 

,  Apr^s  la  signification  du  jugement  centre  lea  tiers-saisis  et  par  pur  accident, 
Wm.  McNaughton  trouva,  plid  dans  une  police  "dl^'assurance,  un  trAisport  notarifi' 
par  le  ddfendeur  en  faveur  de  T.  B.  Prentiss,  d'Aylmer,  du  montant  que  les 
tiers-saisis  lui  devaient  comine  cautions  de  son  ddbiteikr,  ce  transport  ayant  ^t^ 
signifid  nbn  personnellement,  mais  &  leur  burc||  d'affaires,  k  Montr<Sar,  avant  la 
signification  de  la  saisi^-arrSt.  '*"      ,  .■ 

La  ddcouverte  de  6ette  pl^  craJuir  a  unerw^^ 
compliqudes  qui  avaieut  amend  les  Tiers-Saisis  en  dette  avec  le  ddfendcur,  et  alors 
les  Tiers-saisis  s'aper^oivent  encore  qu'une  autre  erreur  aviot,.«6td  commise  dans 
leur  declaration,  et  qu'au  lieu  dCiivoir  dtd  ddbiteurs  du  ddfendeur  pour  $1879.13 
lis  ne  I'avaientdt^  ^ue  pour  en^ron  $1200  en  principal  intdi-gt  et  fraia,  le  Ddfen-" 
deur  Walker  ayant  obtcau  jugetnent  k  Aylmer  centre  sdn  ddbit^iK,  pour  le 
paiement  duquel  jugement  les  Tiere-saisis  s'dtwent  portds  captions.. 
,  lis  s'adressireut  alors  k  tt^  juge'de  la  Cour  Supdrieure  pour  obtenir  la  suspen- 
sion de  I'exdcution  du  jugement,  ce  qui  fut  accordd  le" 4  Janvier  1*869,  et  subsd- 
quemment  ils  demandirent  k  la  Cour  en  terme  &  Qadbec  (la  cause  y  dtadt 
pdn^ante)  de  leur  permettre  de  faire  une  nouvelle  ddolarajtion  accompjgnant 
lettr  BeqaJBte  de  leiira    "•'    '  ■  -    ■ 


affiJaTJtH  et  de  oam:  dn  Innra  comtois,  oonstaUiat-leB^ 


r 


m 

'.*i»-' 


M 


^^-^ 


<!,.*>  ^s«Hf»J  ,'.«,'^^ 


COPR  SUPEItfeuRE,  1869. 


- — ^-^ _____i:;^:2___       "™^"*'>  ^^se.  •     61 

Ti.««i,ii,  "'''""P'*"'«"W"i«0|fionduj„genici.?»„rl«, 

-from.  ■  ■  ►  ■_  /  J""*"™'  and  BsuMopHblo  of  boteg  .ppe„ted 

be  ««,  .„t  „p„„  .„y  LJZril  it  „      '"'»^"™"^  ^  ^'^■"^•^  ">   ■ 


II.  Because  this  Court  has  no  iuriaaii.*lJ.n  "♦„   *      i  '  # 

judgment.  '  junsdtctfon  to. repeal  or  rev«»e  the  said 

'^^^^^^^^^.^^^  ^ 

tkem  in  oonfomiiy  with  .»*  SILS^         *  '^°  "°^°^  "S^"" 
«  f«A  deoWation  to  ft.  Z^l^T^'  ""^  ""T  *"  "^^'^^  ^  mate 


AtUniOB 
Walker. 


fe 


entaild 


iipoB  them  by  their  own  fault  and  want  of  vi^lnoT^^*^  ^ 


ft  ■<■ 

/   :■■■:■ 


^:-»"i 


J    ■       \ 


'  Atklnion 

▼1. 

Wklker. 


•\ 


r         V 


:     A 


COUU  SyPKRIEURK,  1809^ 


■'s*-> 


•*> 


15.  Beoaute  when  the  add  gnrnishecw  confessed  to  the  plaintiff  that  thisy 
owed  to  the  defendant  the  sum  njesintioned  in  their  declaration,  the  said  plaintiff 
represented  pro  Uc  vice  .the  defendant  as  rcgurdii  the  said  g.irnisheos  and  accepted 
their  said  confession,  and  obtained  the  said  judgment  thereon  which  is  a  final 
judginent  and  has  been  duly  signified  as  required  by  law  to  the  i«rties  interested. 

16.  Bccauso^lie  said  judgment  has  been  duly  registered  and  entered  in  the 
■wchivesoftliis  C()urt,  and  cannot  be  altered,  disturbed  or  reversed- except  foi;, 
some  one  or  more  |5f  the  causes  and  in  the  mode  prescrilwd  by  law,  and  that  in 
the  said  petition  no  causefcanctioned  by  law  ha^  been  shown  for  the  alteration  or 

-  reversal  of  the  same,  nor  has  any  niodo  indicated  by  the  law  been  adopted  bj^tho 
garnishees  for  the  reversal  of  the  salfle.  .  '  ~i 

17.  Because  the  "conclusiQps  of  Bie  said  Petition  are. not  warranted  by  the 
premises,  are  contrary  to  law  and  cannot  be  granted  by  thil  Court. 

Les  parties  furent  entondues  devatat  l'^on(»^able  Juge  en  Chef  Merediai|^ 
CriVouartZ,  pour  les  Tiers-saisis, 'soumitie  mdmoire  sViva&t :  •  ' 

Les  Rfequ^rants  domandent  ^  ctre  releytfs'des  joons^uences  de  la  dflelarfttion 
faite  en  cette  cause  par  William  McNaii^hton,  Tun  d'eux  ;  et  pour  motifd^leur 
application  lis  alliguent  que  ceMe  d^laration  a  6t4  faite  par  erreur,— d'abord 
erreur  sur  le  montant  entre  leurs  mains  rdell^ment  appartenant  au  d^fendeur 
mais  qu'explique  la  complication  des  prpoddures  qui  ont  ddnn4  lieu  k  leur 
responsabilit^  vis-irvis  du  d^fendeur,  et  en  second  lieu,  ignorance  totale  d'un 
transport  de  ce  montant,'^Ie  tout  tel  qu'ex|ios6  au  Ipng  dans  leur.BequSte  et  les 
affid»vtt«aui  I'aocompagnent.  ^  "^-  • 

Enfin,  ^ur  mieuziktre  voir  leur  bonne  foi^et  leur  votont^  sinodre  de  renoontrer 
les  fins  de  liiustice/ils  out  produit  une  nouvelle  d^laration  et  d^pos^  la  somm^ 
>ppartenant  1^  d^fofadeur  ou  4  ses  ropriSsentants,  priant  queoette  dAslaration, 
amendde  Buiva&tJai  faits,  soit  refue. 

La  justice  du  oas  pr&ent^  par  les  Requrfrants  est  incontestable  et  eenoblg  «tre    [ 
admise  par  toutes  les  parties,  mais  on  soutient  qu'il  est  trop  tard  et  que  le  tribu- 
nal ne  pent  v&^lk  leur  seoo'urs ;  et  o'est  nur  oet  unique  point  que  les  requdrw 
sonmettent  les  propositions  et  les  aatorit^s  suivantes. 

Voyons  d'abord  qu'elle  est  la  position  des  Tiers-Saisis  vis-i-vis  du  demandeor 
puisqu'il  ^'ag^t  d'un  jugement  rendu  en(Ba  faveur  oontre  eux.  Les  Tiers-Saisis 
^ne  sont.pas  des  d^biteurs  du  saisissant,  ^mmi  dans  le  oas  d'une  confession  de 
jugement  par  un  dtffendenr;  ils  n'ont  jaAaia  oonthwttf  aveale  demandeur,  et  ce 
n'est  que  comme  gardien  judioiaire,  comme  i^uestre  des  biens^u  saisi,  qu'ils 
sont  responsables,  tant  aprtequ'avant  iugemen^  ~~^ 
Aneitn  PigtaUf  Proe.  CiviU,  Vol.  2,  p.  ^i^. 

Bourjon,  Droit  CommunJt  la  FrancffVOl.  2,  p.  B13.  J^  , 

Ouyot,  Vo.  Squit'orrit.  »  .  ' 

Pcthitr,  Proe.  Cnilt,  ehap.  2,  MMtion  III,  ^  4,  p.  199.  ,, 

Coda  de  Proc.  Oimh  du  B.  C,  art.  qi3, 616,  61»',  625.      ■^  ^  .        ' 

.  Suifan*  I'trtiole  625,  le  jugement  rendu  sur  la  d^laration  du  tiers-saisi  b's 
piu4><itre  effist  que  oelui  d'une  eettion  judioiaire  en /aveur  du  iainuant  du 
tiim4f  er4(inee  du  »ai$i,et  il  opire  Mubrogation.  u,.  '  ^,     ^' 

\:^'^^,0h>^i^iii»'»4on-9ttwtouu6erM  Ifrsalst  n'ftfttteufftitre^criaiiCBri 


% 


.v^. 


,)  »' ' 


M 


■w^'^-r 


*» 


Vfif,   « 


'      ,CQUR  gffPERiKURE,  1869. 

rTJMii  I II  '   V       '  "^  ''     >   ' 


08 

do  oorri«er  ,on  er«>urou'd,7a  ro  ^^1 1?""™  P"  T""  ''"  ^^""-'^ 

,        tion  exprosse  qui  no  parait  donnor  A  «„  !  '.""'"  *"*""'*  *""^™  ^*  ^»«P««- 

l^Ulatoura-t-ilculosc^Med^fi  ^nC^^'/"-  '^f/-    A«.sUe 

•  vo^„„t  dire  par  I,  ...fi.e  qui  n" "eut  Lt     Z'"  "f  *?" ""  ^■^*-"<^---> 
Or.  nous  I'avons.dit,  la  condition  Z  "1?        ''?'^^"'^-^''"«  '^'^  *«"»««  de  b  loi. 

>-et   ieo„..an:3::o^e^^SCrd^*V>'"^^^°'»«"-^^^^^^^ 
mtorvonu  en  dehors  do  bos  vr6.kZn    TZ\     T"  "'  J""^"""*  ^«'  ''*^  ' 
_      Code  do  Procedure  q^i  ddfbnde  cot  act^  W   A  ^-      •'^•"  """«'•»«»»  «n  dans  notre   - 
.  quand  bicn  .On.  i^^  so  tr      cr;  nL/c;"^^™'"'  ''""'''  """"^  J"^^'"  ^  «' 

accueillie  et  vL..    (Code  de  ^Z    d     n  >  '"  ^'  ''  '^"^^'  '''^''  '^"^« 

,  .-    cette  cause  ont  ad.mtd  h  Drocdd.,r«  il«  ?  l"'"''  ?^"^    1*^^  Tiers-Saisis  en 

iacou.pa.bleavre^,„^;Sr.lt;^^^  »'-*  P-  ^ 

naturclle  d'une  doniande  en  justice     2T  ^  '^''''  "'"'''"'^•'■^  «*  '^  ?>»« 

plus  contraire  d  leur  quality  rtielsa^"^  "  ^  '"'"  ^"'  f  "'"*  ^"  '"''" 

JS:2r:et::^irs:  '"^'^"^i^'  ^"^'  'ongte.  j^„u.c^e; 

obtenue  par  dd^ul  ^l-lTS:    J^^^T  C^  Tr"^ 

■»«.«,  3 «.,;,.  80.  kinitfrs.  t"•'■'^'^••"»'■*^™- 
dem..de,t  ,«e.l>ppH«i„„  je.  „,„,^  ffi^^     *»l.  ^^'  «••  ««"»  -e : .  ■ 

"■d..«a..„p..„e..de'r:^r^^  ■•: 

n'a  fait  aucune  ddclaltion  !^TllrLT   T     '  """  """'""«"* '«  tier«.sSi  quf 
la  faire  eelui  qni^  rf^une  cont-  ^  T    'J"?""- "*'  ""'^  P^"*  par«illeineat 

"  II  -t  ndLmlinS  S^t^  ^t  f  """^?  ^''^'"'  Pr^cHte.....: 


*.i5a£*.cv,"'.S 


Atkinson 

Tf. 

W«)k«r, 


X 


.„:! 


t*'. 


Ctf«fo  <fe  l*rvcedu¥t 


^T^fBreTde  sais.e  tiussi  bien  que  les  articles  61?,  619, 


WMWW^  w«?fy  wA  -pcerW 


ordon-    r 


:;i-iii 


-A^. 


■~nv 


■«   ' 


<UPERIEURB,|869. 


Wilker.  7  W'pff^'tr  etquttlt,  mm^  dehknij^  on  nutren  chokes  it,  h,i  Joivenf  m  anront 
him pyer  fcn^'autr6if|motfl, la (ldolr,.tion  du  tM;.isi  o.t  la  r,?v(5lAtion  oxac« 
qu  .1  fmt  dos  8wmo8?)u|«?8^objot8  dont  11  est  d%eur  envcr.  lo  Hnisi.   Bmkt, 


%' 


SI*- 


'<:. 


^ors,s«isi,  ^Si  I«  |ransport?liiWdait  par  Jbs  hjq.i,?riint 
I  d.str..o«on^do,te,  il  n'cj^cn  dft  aa  D.;fi)ndeur. 


iil^. 


V  Lc  Codo^  art 
saisi  dc'nondfe 
deux  gnrdent 
iiioins  la  jurist 
aussi  rigoiirc 
tet  inutile  dd 

(article  619)lc6  q^p^l^^ 
ddclarat Jon ' n'^tfc/pa,"  ''" 
le  cas  pr<5vu  liftt^llj|^icfe^^    , 
ai^)aiement  cfe  fa^mmmlM, 
|id<^pMB^ ;  ils  s6|it  doiitc-fcaaYal 

Idfaut)  c|^"  ■''■  •'■''■' 
^JiSntin  ju 


lur 


m.  2. 


i(?nio  d'uno  dc|laratl! 
o»t  valablrofe^|yir.' 

jcomnje:  iJB  Cod^Fninyais  <ld  Ip^ro,  yc^S^  Ic  tldr*? 
Iilplnraiirtn  Ic8  aiitros  saipies.|n,rltt%?l-t«titcf>i^^  tcaw  lea 
^  pmnoi!?do  la  .^npn(^»tionltii|Nn9«)ft 
l^^^|i|'"«^»#>}lt#  po^it  nvjiahcicn  ^rof  ] 

,;  et  la  rftj^  en  est  t^  jgjjurc 
..    .■...-. v.^    jjj^  §a':i)..l|8lM 

l^^s  dft  la  loi  A  IVfxnrd  do  if" 
ji«t;qu;elle  nc  revj^lo  pas,^ 
iiontitiit  du  jugciweu't.  Leui^ 
Iqudo  ci=xJlp&sus;  ils  Bont  dqjnsM 
I^Wif  qu'ils^ont  ^16  cpndamndB  JMj 
V  c'^t-A-dlns,  pQur  plus  quo  le  montatit  ■*■ 
"'"M^^^^^  leur  dijclaration  en  lan^nUrfi 
^09  qu'ilsSjdcpla^dent  par  leu/  rcqufite,  suivftht  Ja 
^  '■  im^  ^iro;  l^leyei-  tA  Uiers-saisi  condamn^j  p4^ 

|;^V"^'^'*^T*^^"^**^^'*^  ""rl^^sie-rtrrGt  et  en  ks  conM^ 
9?iiB|)arfairef-    '        •:  .V'     ^'^"l^  .    ',  ^      .■-:'.■,     , 


iiteyo^ofl 


li(mjoi] 


hcZ^^^^"^^  ^'  ndce^«ired&6i«<»|iii  des  pn5«5dents  s«^ 
i     .    r^SL?Sf  "^r^"'^^  Icurca^etla  l^olit^do 

.  -  ^f^  f ^'  ^<^l««f  «lt^,non  pas  la  ju  isprudebco'du  paK(cai-  il  ^e  parait 

'  ^  S&M  '""  t^'^^f  ^''  «oul6v,^).h>«i^<ille.do  k  France,  sous  un 
■    i^oaedi^roelluro.aVaArt'Siir  1/1  i.in*s,\r«  „..':; A-._I. .'  .   v'    \    . 

l\  dispo 


.n\ 


^"^tSf^"?^  *^#"^ ''^  '"''^'^  q'S'S^^  prdstoutba  les 

«Ujo„.^J^«,t^„,e,d«„s^le  notre  (voir  Code  do- 'Proc.Fransais!^,^ 


'v* 


^  #fiT2  'i77^    "toNtT   >""r'v^"  '"  '"'"''  <^o"*  ^otJe do  Froc.  Franeais/^rt. 

"iSll^c^"  ^l'^?'''^'"''''^^'"™*  '«  tiers  saisi  oM-autest^oi^urs 
^      roeeyabka  offr.r«'rffel«rat.on,  uiais  Vm  encore  eelui'qui  a  dddar^  par  ^rreur  • 

'^^rrSSl^r '^^''"™^"'^^  ^'  P^-^'-  b' declaration,^  ^^^ 

S  t^^I'lfw         '^    '"'  '»''"  '"'"'^'^*'"«  ^^^•*«»'>  »^  <5taitcrdancierdu 
So  J       di'«'»f»«n  e«tjug<?e  msuffisante^  conlme  n^  conttfeahe  pas  1*  details 

S  l/'I^f'  de. Procedure,  et  lo  tiers-saisi  '4-do«tfa«uVA  Aayer  ia 
une  n^uvelle  d.Jlarat.^n  eu.v^nt  les  faits ;  et  gfcgffre  est  accept<Se  en  payan*- 

"j"      a    edH  '*"«"V  "-!"P'^*-  en  c«iRes  tiers-saisis,  ayant  6 J} 
«rTr,      .^''"'.'"*'*^'""''"*P'"'^««^*«'  "»  con,pteddta#    mais  attendifiS 
"St  efrn^^^^^  ""'™  •««  details  exigd,  pari;  Code  deP^I 


£fiSii 


^J'*'»jftunj'mr  iJehi  (ttmmti^  Salable,  eto. ,"  i^         '1 


i^;,;..' 


** 


■?j''"'"Sl"f  'IP'* 


J  .^ 
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TifeV  que  tani  qu'il  n'cst  Ann  ;«».  V  *  jnnsprudenoo  s'est 

i    £'*^^«^»t  ^aite.  "  «a'd^cJal-at,on  ou  rdgulariaer  ooIjZu'ii,^ 

cue  u„  „.,»  de  Borde«.«,  e  «„'/  '3V     *^'"°"'««^''-""^'*t,  ,e  ca.  ochea!  .'  'X,  « 

"'*S*r,  Traits  de  la  SaiMie-arril  "  '  • 

"par  defaut,  soit  contradiotoireme''nTled^"'^'?'^''  *'"''  *"'''«  "^C'*'""  est  rendae  solt 

Comme  notre  Code  le  C^A^  v        .  ^'tn-iQaeee 


(  ^ 


Attioaoa. 


,   lesfraisdujugen,ent.       ^     ^       *^'"P'''^'^*««'«"d?rHaddela.;4enpa!^^ 
*    .lo  I  •"     T  "n  transport,  srfffiutlorsn^  «*>*rjr ^  "JCj^T  '""'""■  ^e  ia«  de 


..-^M^nonoer  les  feiisies- 


,    ^, 


"^'|«i»uu,..tau.a.si;q„ela^s; 


.A -J 


^'■' . 


^    d^ss^derledc^Ueurde-laClXi^^^^^  t^uS^fuxJ'eff^d^w^- 


;-!Vj. 


■:^W 


<^  V 


.  at 


«  aurau  oecmonntt' ^n  retard." 


€' 


r^- 


v 

*» 

,  ,n      ■ 

^c 

A 

*- 

(f^ 


'   -    «■■f^.;,  n    f-».,     "J>i-j,^»-^,-.t.  ;iTg^'_ 
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Atkiofon 
-^•Jker. 


COUH  SUPEB.lEtlRIi;,  18ft9. 


I ' 


.x' 


Franc,  ot  en  lWC«nnda,  U  U^-^mhU  «>„i  to«ja««  rolov^s  do,  ja^lT. 

^  renduH  sur  de«  ddclnrationH  crronnck"*.    Lo,  /.„„.n-..„a  /?,v,«r/,,  Vol.  I'J    n  405 

'UW 1 1     .T  ^»  ca«  romrquablo.  Lcs  iier..aWa  avaiont  dc^elard  qvHlH'  avriont 

104  balo«  of  eouon,  "  «.,«  ddnoneor  Ioh  inWc,  anttViou™,.  JugonL.t  intervin 

B«r  cotto  ddolaratigu,  et  tl  J4r  fbt  apr,>«.por„.i.  do  rdprer  lour  oubli.     ^Zl 

mojorud  de  a  Cour   p^roo  q»oJc«  tlern-saisi,  oonnaUsaicnt  los  smm  cxi^tantoa 
au  ruornont  do  lour  d^clnn.ti«„.  "  I  do  not  winh  ".  a-t-il  oopondant  dit  ontro  Zo 

^^  «ot  be  rehevod  fro.n  th,  con.oquonce.  of  an  orMncouH  answer";  but  in  thin  case 

"  beZ 'fr    Jp  '"'""rr  ',"*' V", °'"''"'  *'"»*"^«''  *«  «"<«»  tl.d  matter  standa 
•    .<  if     !7/  ^^'7';.''"?»J  or  *,oI,nee  or  the  lo^  of  the  property  att„<,bed  had 

Jt2d    ^MK       ;^yt^''r'^"''  '  ''^''''  case  would  Lve  been  p^ 

^  «entcd.  bu   the  only  fact  for  which  they  claim  at.  exemption  from  the  operaL 

of  their  jud.e,al  eo„fessio„.  th.,y  knew  at  the  ti.uq  of  making  it  anjthey  do  no^ 

and  neglected  to  disclose  ^t  in  their  answer.  "  T      "     ' 

'On  a  prdtcndu  que  la  saiaio-arrfit  on  maina  tioroos  dtait  inconnuo  e^  Anglotorro. 

iAlo  y  est  .nconnue  sous  le  droit  commun,  ni^ello  y  a  dtd  introduite  en  I8S4. 

e  IJ  com,ne  en  Haul^Canada,  qui  on  ISSsli^prunta  Ics  dispositions  d«  statu   ' 

B    UvTalV:"        ^'"•-"^"^'^^'-del'esp.voe:  Straehan  vs.  MeClain  ^a  J - 

■  San  2^  n    "'t'''  f 'n'"  ''"^  '^""^  '"  ''^^'  «*«  '«  """^^  ^^  Sessions  vA^" 
Str  Chan,  23  Upper  Canada  Rep.,  p.  492  (1864)  et  Hirsh  vs.  Coates  et  Fountain- 
&  al..  Garnishees,  18  Comnidn  Bench  Rep.,  p.  758  • 

Enfin,  8upposon*^6n.e  que  fcut  ce  que  nous  venons  dc  dire  serait  insuffisant    - 
Cole"     ::7  '"   Wers-saisis^e  la  condamnation   prononcde  co.;^  out  ■ 
^nZ  T  *      I:  T"^"*^""'  *'"'*'  ^'  J-^Prudence  que  nous  venons  dldique    ^ 
,cons,ste  4  per^ettre  la  reparation  do  purs  oublis  ou  nd,ligences  deJa  part^L 
t.ers.sa.„s.   Mais  dans  le  eas  aetuel.  il  „>  a  ri^n  de  cela.    Le  fait  de  la  2^ 

V^dker^wr  ""'  '^'^  ^"^  ''  -ntantrdellement  appartenant  :^ 

Walker  n  ont  6t4  connus  que  par  accident,  apris  la  signification  du  jugement^feur 

>  tiers-saisis ;  il  y  a  done  lieu  A  la  Requete  civile     °    "        •         ■'"°°"«"'/" 

Ubk^  d  appel'm  d  opposUwn,  tel  qn'^^pfiqui  plus  hmt,  peuffpH  iL  ritraci 

Lil7T  ''"'"'''T/?""^'''''^*^-  ^-i-^-^  rendu  centre- lestS! 
^.s.es  n'est  pas  susceptible  d'opp,,ition  a«x  termes.  des  articles  483  et  suivante, 
51  d  appel  o«  revision  (par  le  n.ot  ""appcl  "  I'urtiele  505  entend  TappefA  W  Coui^ 
de  Rev..ion)  dans  le  sens  des  articles  494  et  suivants,  co,n|,ris  dansTarticle  «05. 
Les  articles  48J  et  su.vanUne  pour^oient  p.^  aft  cas  do  saisie-arrfit  signifide  per- 
sonpellementsurles.«.sies-arr6ts,  crdvidemment  I'article  494  nWapport  qu'A 
intl^duT        "'"""'  "ompIcHes^^^dans  lesqueUca  aucun  fait  nouveau  ne  pent  fitro 

"  ftI.^iS.'df'*""r  ""'","  ^.'^^^^  a  ^td^  8ur  pi^  dontla'" 
faussetd  a  4i6  dgcouverte  que  depuis,  ou  sur  des  offres  ou  oonsentements  non- 

antonsda  et  qui  ont  dtdNj^savouds  apr^s.  "  (Art.  506.)  '  .     =    . 


tdSidi 


;':J 


m-^^ 


,1?^ 


-"V,"' 
''>» 


u    ^  t: 


|rouv<fo  ot  prouvdo  f„u>^  do^Ui,  la  tniScallT  ?  •""^■^^^'-r.Uon  qui  .  ^UJ 
V'-r'*«^«'»Weor<<a„co    t   f  o„  1"^;  ^7^"^  P«r  Ja  d^ouvorto 

Buffi-anto  pour  fai„, ,«  d^a^u  ^  ;7j; "?^^^^^^^^       ««'^il  -^torisat'L 

ordinaire  dm^mitm  pour  LuollnM  hi       xv  <       ^^"*"''  P"'  «">  ''°'»o«  du  oour 

„«eux  do  la  Requflte  civile ;  il  vioTt  c t^i  ^    ?*"  '""  '*  1"''  '""^ «««  «<•»  ««  do 

n|ont«  ila  out  coufi..co  qu'iln  oClt  Tu^  T  '"^''^  ''* '"  ^  *-  '^vdne! 

>«Maji^.emont  1«  c,«,  do  diio  Z^^^^^  '*"•'''»»  J'obtie.nnont  pas,  ce 

.  '-'«™p-d'«uii^,.^die„tn:  e^^rr^^      »v«m;  c^  u  r^oTr 

suivante:^  :    .     "^''''  ^  ^^rgnnmt,  ct  cita  en  outre  lea  autoriWa 

^    ^*',  pour  lodeoiandeur  ZZh  I J     '^     ''' '?"'' '' ''  '"'"''^'  P-  «-2»«.  ^3328- 

.      ^a  jurisprudeoco  Jos  arrfita  a  t^T      7'       """^ r^^^^<^ta.    ■ 
"       P-Pon.  liv.  6,  tit  2  no  9?  J.J"'^'^"'?-^^  "^""fi'^™"  ^  <««  Jok      • 
-n^bfe  1655  a  jug.  qu  V^J^^tnTSr'^  \  ^t*""*  '^^  ^^""^^  ^^  ^^ 
"0  peut  ph^  ,a  rotirer  pour-y  !joaTerl  dt?  ^^^  '*  ""^  ""  g^^^^  '«  j«ge        ' 

Bo«vot^ton.e2,a„™oti„rcrqt^^^^  ^ 

•^fint  de  D.jon  du  17  Mail  1606    LTmJ'  '^''r»*>°'». '»''"» '^rrfit  du  Parle- 

Pajxs  du  26  JuUlet,  160^  i,  ,  .^^T^^  'J"^  P"^  «"^t  du,Parlement  de 

T'T  *  "^'^  •»"•  ««Sfat?ntemn^e^  f^'*  ,^«  '^o''"-  a«cune  seatenee 
leurs  d.ts  si^g,3,  .i  or<Jonner  sur  IllS        ''''!r^  ''  ^^"'''^  ^^^'^'^^  en 
■^:,^«^?«^dWo^terle8ditc8  8ent^af^"'P'•^^"*^°»'«^^^^^^  4 

^,po«mir  Mr-pDelAlkCourZrir^^^"'"'"^----  ^^f  aux  parties  A  «        * 
t^Ord.  de  l^e^,^t^[^^oU  aiuai  que  de  ralC^      -  •        . 
.  ^ttrront  Stre  r^traot^,    „,  p^-j^^^  «''«'^  ^ 
'-*xquiaient.t.p,r«i^ 
«t*yant«au8e.  -.         "g^"^' ^e  leure  hgritie».  ,n^,^ 
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AtklMM' 


^  ^  ^^.  R.  de  k  (i,a.be  .W«  «^„,  ...^^  2_,.  ^.^^ 
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COURSVPERIEURK.im 


AUthiion 

VI. 

Walker. 


a  ea 


f 


liourt  (bit.  B'il  7 
liuw«,Toniii;i»«rt.IV, 


oaloul  no  «o  couvro  point,  quoiqtt«  Ton  a 
jugomont  ou  trnnMotion  aur  cotto  emur 

SeoUon  6  (No.  6,  p«go  m),  qui  ^^itMlNHppia  p«Re,  2o  colonno :  N^«„: 
moin«  lerreur  do  oulcMl  p«ut  (!tro  |Pr,rKro  oprta  dlx  ou  vingt  .n>,  />.« 
Mlcuh  8ff.  DtiHimimutrat:  rtT:,W^hit;  «t  dmn  3(r«,^»,  Arcim  ,«  rf.W,  /«,.' 
'  8-  QhXu  ventaluerr,m  non  vUialUt,  l,g.  ii  S.  1  /.  /)e  off.  Prtmut.  Hinon  qJit 
ymt  «»  arrtt  ,ur  la  dite  0rriu^diet,  kg:  au  auU  De  errt^.  caUul,  car  alow  U 

<5ho«)jug<to«tonttenuo  pow  Writ<«,  ^^.  /f«;^„e/t«i^O|M^ 

Jurit :  on  $'en  iloit  tenir  in^e  qui  eif-jitffi,  -y^^^^,.'  '    '  -  '*    •  ^^' 

Bioohe,  Die.  do  Proo,  V^l.  C,  pago  41,  No.  id  «  lo  tiAaaW  qui.  d^donj 
diJbiteur  pur  et  simply".,. g,aj(5  plua  qu'il  no  d/vnit  ou  qui/a'<5»„„t  Jftduuicnt 
d€i«ii«  a  6t6  obligtf  doWer  doux  foia,  ci.1  Bubrogtf  uux  droi^  do  colui  qu'il  a 

™  too!?'  ^*^P«'*%'^**''-"T»'^^"<«'.  »«>«'•  30.t'i»^  MWo-aW  page  640, 
Ho.  339;  "  n^Janm*^  uno /Sclarution  fhi.o  dana  uno  autre  f»^c  quo  cello 
tracdo  par  la  loi,  n'J»MKf8  mplna  pour  cffot  dc  licr  lo  tJiBra-aaiai  vift-A-via  du 
Misiaaant,  ,„rtout  p  elle  itait  acccplie  par  oo  dcmior.  A«tai  \\  a  4td  ju«6  quo 
♦orsqu  ua  ticra-aaiai/ait  aur  lo  pi^Hlda-verbal  dr  .aiwo  une  ddclttmtion  qu'il  «Kne 
«t  par  laquelle  il  m  Tofipnnait  ddW^ur  du  aoin,  il  n'cat  plu^reoovable  enmiito  & 
ooDtrediro  cot  avcu  en  aout^ant  «ia'il  cat -lib<*r<. 
;  Ff.  lib.  BO  tit.  XVII,  No,  %n.-Q^oilquUezj^tpa^aammmmnMLn0n 
«.je%t/«r  damnuri^uire.    -I^  N^,  m.^lie,  judicata  pro  veritaU  acd- 

Ff.  lib.  4'2;  tit.  o/lc  24,^«,  c.V»Wt;.<,//„«i/6«,  .criptum  e,t;  i^eo  guocu, 
^  non  revnattum  qm^  percept.  Vigilantib^  noftdormienfibus  tubvtnit  lex. 

Lojugement  eat  motivdcomme  suit; "  ^ 

.  ^.TKe  Court,  having  exaa<,ined  tho^roceodirt^  an|eVid%e  of  reoord  M  heard  ' 
the  parties  by  their  c5un8«l  rttipectively  finally  njmL  the  merite  of  the  petition  of 
the  said  Gami^eea  praying  relief  frqmB  i^i^4^  i„.%i8  oauBo  Wndered 
against  them  on  the  second  day  of  DecemM  kst,  and  fot  leave  to  make  a  further 
owlarfttion.^BdftiriheraBinBaidPetitj/nMtfor^^  "  t 

Considering  that  aarnishe es  are  not  i^Mlto  the  ault.^  wliiOh  th^re 
rcquire<^  to  appear,  kt  are  compelled,  underlie  nuthority.4)^t&  cou^^and  fot 
,,        the  advantage  o^Ae  suitors,  in  the  case  in  which  tl»e*Gami»hee^||r summbfced 
to  act  as  guardialsof  any  property  jejzgd  in 'tht!ftl,!ud8.^pd'1KdbJe ^that  th^ 
.    rules  of  law  which  l^ply  t^gudgmenta  rendgced  betwe^K  P«tit^  torn  atfit  do 
;    not  appfy  aa  to  ordett'or  juagin©8te  madtf  with"  resp^PGniiishe^,  .^^ho  aie 
^^^jaot.such  panics;^  «i6|eoilidcring  jhat  (lio |illegatioJ as  C matters  of  Wt 
^"^Bjwlimtf^  i»„thgptitioir*of  the  Ournish^s  iire  not  deriferfcy  the  8ai4  plaintifiF 
andaroprovedW^  affidavits  filM  in  tlis'cau^,  ind'that  under  the  cirowirf: 
;;  s^ancesso^t^^eselit  088*5  itwoAd  b«  unrcjwopable  and  "unjust  tq^  oo^npel  the 
0at^i8bce9,  to  p^  the  sum  &f  eight  huh^red  and  eighty  oine  doIlar8,with  interest  ana*" 
'  008^  menti^edjj^  the  judgment       this  cauae^  solely  on  amount  of  an  involun- 
"    i  "*7  '°^  llamcksis  mi8tak«.^n  their  part,  in  tho  course  of  proceedings  forced 
-.__«ptfn  them  wthput  their  consent,  at  the  Instance  and  for  the  benel^  of  the  party 


'^■■ 


^ 


■  Ki 


; 


h»mv»,tliatwitlin„l,,|,td„,^,„,,"      "  ""•  ™  "'"""Ji'ioo, 

<bi.  j«Ji,.,.„i  the,  P./.0  thM'y„  ff  ?,r'°°  "■""  ""■  """H  »f  •  "PJ  of 

-    ■'«"»'  o'^oottt  du  Domaiideur.   . 
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idor  of  tho 


Rolland 


MONTREAL,  Httf  DECEMHEn,  1800. 
Coram  Maokay,  J, 

<U^o.  3878. 


^#' 


^'^  t''"*  ""^  ^'■"'"''^  ^•"-'•'•^  ^"V^- 

fidoncrw^a tt'l'itl.'"'  """'"-"•'»  o"  '««'  PTt  Of  the  J„U, 


^-1,  Tli.t  »n  ins 
oovcrnuodiin 
2.  The  vonti. 

This  was  a  motion  for  a^^  fr:„i  • 
^  .MoNbKLET,  J.,  for  the  foAowilf  ro^';;.!"'^  '"*''*  ^^^  "  '^"^  i»'y 

l8t.  Because  the  vordieHs  contrary  lo  the  evidence  1 

,      3'^-  B^o«»8o  plaintiff*^!  lo8i,i/th„!;l.^^    . 
proved  to  bo  only.  ♦1,346  lltVr tL  *  J^'."^'  """^'""'^  '"  *•»«  HioyWas 

8t.  Pail  Street,,  the  lout  adioi„^^^^  Z^  r'"!**  '^'  ^oods  and  effoots  in  No.  il6 
.  tiffi^exbihirNo.  1     ^^•'"'""'^  ^'-  »>""ding  described  in  thi  poHcy,  plain 

add  thi.  was  considered  by  thi^wy  ^'''  oXplainUflF  in  No.  316, 

to  insuce  the  goods  in  No  315  ♦».„  Ir  ^  "*  *'*®  intention  of  the  parties 

.7th.  Becaurtheverde'ti  \t^^^^^^  ia  317  and  319 

to  tEe  Binth  question,  the  totelTos^  1 1.     *^"P'?'  P"*'*'"'"'^^  '^^  "-war 

defendants  for  the  JverofiS.*"*^^^^^  *»   "c^^n  -gainat  • 

^en.,  covering  ■t4Ur'Ky^7,^^^^^^^^^^^^^       ""^^r  ,  potJcy  Zted 
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flUPBRlOR  COURT,  1869. 


K'lrii*  •11.1 

M)>ri>aiini» 
•  ■Duraiivo  Co. 


«J.  pl.in.ir.  d,„|.„,i„„  ""  1 .  "i , '  ,,  ,   ""'7  *"  ,P'"'J'  ''"""H.  .nd, 
J"0,ib«d  .„d  „„,^  i,  "' ,   "■"  """I' '"  ""J';.  ""Lin  i...il.i.,™  mi  ta,l,  ,|,„„i„ 

«-ji..g.,  .nd3i:  ;,t' 1 "    "  '.'■""" '"  '""'••  *"«"•  ""•*•'  •"■' 

^  of  IhcirTo  ojdcfad  „u  1    f        ""  °  '  *"'  """""'•  ""■'°'  "■»  •""''Wo"' 

"i  .n.o„„.  .n,,,  it;':!'::^  .ti's;:  "t1°"  ,"'°  ""'■  •'"""•  "«''■  ""• 

s„:^r:-i:r'ibi,^=H^HS^^ 

and  319  .«t.  Paul  gftrcct^  Th:,  T  ,,.  '  "^'  *^''"'  ^*'"«*'  ('"coniog  31T 
doors  of  entrance  orskursLr  «!"%?;  ^^^7  *^'  '''"'""'''  »"'  ^''^ 
warehouse, and  319  for  Iwl^^'      "^  ^^^>"*8  '^•"  P'"'"««"»  "ffi^e  .nd 
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SVPlRrbll  CO011T.  1869. 


4*' 


.___ _.__  -  ..fl 

prowd  that  bo  did  know  or  that  ■«»  «— ^.     .. .        " ' ' 

•nd  :nu.  It  i.  doubtful,  rriL  1  i  ^  ^"^  "'""^  "•■  ""»""''■•  »•»"'«  -"7 

TI.0  flr«  nll«Kod  in  pUintir.  d!  •?•'' »«'«»«  "»  No.  :JlB.     ^ 

What  Jiollund  Id  i    •    7   IVl^o"  r  '"  "'f'r'  '"  ^"'  ^"^  (^"Sf'''"'*-)- 

by  pl»ii^tir.  witne«„,,  principal;  w      t  iJ\?2"fT  .""  f^"  ^"'""''  '"^' 
they  wan,  port  of  the  ct«bliiit  »   Ho  I„  d  /^n      '  T  '"  "  '""^  *''»* 

:  the  flro'^f  March,  and  w«  hiivc  nniH?  u       '  ''"''  •*  •'™"'^''"» '""«'  by 

tho^no«.hiroon  good.  inVt7  huiZt    pT  """°''  ^-^  ^'"•J  '"-'-a  wUh 
any  part  of  ifc        «^  «  "^^T.  butr  none  of  thoKo  policio-  montlonod  315  or 

not,in.urod  the  aLk  in  t^^p^^l  aTn  iTh^r^r  "'"-^ 

With  »d  forming  part  of  hia^irhirln'     .      .    f  ""*'  '^'*'^'  ""'«•  °«»"«"«d 
in  po««^i„n  of  s^n'tl 4^;:^^^^^^^^^^        -d  which  ha  proved  ho  had  W«a 

.  with  defendant.,  there  were  eirr  fst^n  ^  ^  j  J'  tU  ?'  ^''^-T """  ^^«"«<* 
«»dBt.noeJfroquircd,  to  enable  thorn  r^^rrT^^^^^^  ^r^- ""«'^*  ^""  ^'^  '»'«•' 
.uflh  an,  for  inatanoe.  the  oonaidorarn  whltK  V  T"'""'""  """  ''"^  ^'  ^*»»«J 
imprudent  or  bo  insane  aa  t^  nX  t  T  ^'\''"  ^  "'"'"^  '""^^  '"^«  »>«««  "^ 
two  apartments  over  No  SlV^Ci  "r  ''  ^t"""^"""^  '>''  "»^  '"  ^^^^ 
I  added  (.aya  the  learned  judJwh. »  k  "^  ^"'^  "^  '"'«  ««t«bIi«hn,0Dt. 
the  defendU  and  .he  pil  AV    tuIS^^^^^^^^  ""^  P™-  »»««' 

inauranoe  on  the  atoek  ij  tho,«  apartn"  "  'j  1  ^  'm'"  "'  ''''"^'"«  "" 
^ther  thoae  apartin^Dt.  were  •  Dart  0?!^     i  •     «      ^  *''*'  J^^^  *°  'J<'°'«J«  ^ho- 

^  jury  aIone;V  '^    *  °^  *•*"  P''""^''^ «  ostablishment,  and  for  the' 

leather  and  finding«>ji  JTrst  ;^^^^^^^^^^^^  of  bopt,  .hoea, 

WM  the  same,  and  at  what  amount  /oyoal^olZ^l  "^'«>«^*'"°*  value 
eau-ed  by  the  aaid  fire."  The  jury  wrai^.^'"'*^"  ""'  '"^  *''^'«*« 
destroyed,  damage  and  loss  «35,1 12.90."  7(  '-Ar ^'  "  ^"  ''«««wJ  «»<! 

'     I"  ""wcf  to  the  queation  ;  "Were  th«  L»-       *^.  .  < 
Perty  of  the  plaintiff  then  bein«  inTbe  «   ^      ^'"""''"*'^  '""^  *•"'''''  ^''^  P'*- 
fe  the  aaid  poliey.  also  inju^Z  de  tr  "i^  iT      :;:'  """''^  "°"»'*'>"«l 
value  were  the  sewing  „  „chinea    a^d  oJ  .^      ,""'^^™'  '"''*  '^  «*»•  «^  *»»«' 
•»ountdoyo„estimalthedar«gean^^^^^^^  **«  *«?'«' -d  ^  trhak 

-ewingm«,hines«nd  to  said^r^TM^^^^^^  '''^"•'  fir^  to  the  said 

loss  and  damage,  $230. 55  "  ^«  /     ^^•"'^  ^"'''  '"J"^*^  "'«'  destroyed, 

315.  ««>  ^-30.55.     ifae  juror  dissented  from  paying  on  good,  in  No! 
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■     Plainlir,  exhibit  N^^"""  '"  No-  315,  were  .nsuted  undef  the  said  poliey, 

'     '  (Tlio  Hon.  Jud^'o  hero  read  the  reasons  already  stated  )  . 

At  tiffi  argument  qh  thh,„,otion.  defoulants^omphdned  that  tl.cv  were  having 

Peii   n^  ^^«-  315,«nd  had  not  i««ured  a„v  p  o^ 

S  d  '  i.r'?"''  ^;«J"»tted.s  to  loss  V  plaintiff  thon,,  and  the^i^^  " 
rUirictcd  that  thoy  nnght  consider  what  Holland  had  there    f  tW  fV.;! 
J»«<,r  >i,  cs,»«„„e„t,.  that  the  j,„  „,«»,»,  feun*!,',    aV^XX     ' 
,  «".u^ro,«ly  returned  it  „1„^  i„  the  pre»i«,^menti,mcj  L  .hirfe  S' 

"  ^^^^^^^^^^^iu^  ^  ^"^  *«  "^  C^nmunicated  to  the  ^ 
.insurer  *^|ntor&ation  to  enablp  him  to  appr^iate  tKb  risk;  for  instance  of  wl.«f  ' 

'  ">at«^^^he  b«iMing.i.;  its  situation;  dli^e  from  othi'bL  S\J^. 
connected  with  others  aad  80  fohb.  ]  ,-       *  """"'"o^' T'^etfter 

;  .    There  •mustj.e  perfect  understanding  aa  to  Ihe/ubject  insured  else  ther«U  ^ 

know  what  h     s  t?  ^      I  ''''  ^"''  «Pon  the  substance ;  if  theTn.uLV  - 
know  what  he  is  taking  risk  upon,  a  mere  inaccuracy  of  description  maV  not 

volaJ^c^  \L    %•     •       '*®^(*?'^^ant     KoUand  Bad  but  one  J)uilding  the 
tyT  fJf  P""*'""  wa^^nceming  it  ind  not  concerning  M9»i„whl 
^kndhad  no  inte«st. ^j^^  this  X^rS^  orto  Iw^e^S       ^ 
^rds  of  a  wntt^n  Cntra^t^^K^i^  stri^&adl  Crrie^ H^.^^' 

^wole  i^timonyK.  In  the  present  W  for  1^ 
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Tttfe  iJortb 


would  have  passed  of  316  '         ■  •  »«•?»»'  aescnpuon,  mrely  nothing    weroiiitite 

^  sa^d  befb^  tl^  Court  does  not  s^  th,t  Pautcu.  knW  all  about  Rolla„a'8 
estjiWishment.  It. does  not  believe  ho  ever  «»*  nr  lr«.  »»  aoouc  Kojiand  8 
between^n,  315.  .When  was  he  ill  d  ofT?  Lm    /    ^TT^"^'^''  • 

.■nication  had  existed  Lut  for  a  short  time  betoro  fh!T  '.     ^^ '"*'"'""-    "    " 

l^rKaps^wo  .onths.     l^ltproJl^^Z^:^^  '~     . 

was  made  ^auteUx  had  been  up^stuiVs  at  RoIIand??  »««•:  t^e  aon,mun.eat,oa 
supposed  a  eb^^unieatio„sueha^de8criLSl  1     Wo"Id^„y  ,„«„.  havo 
:     the  rniU,,en  wall  between  Rplland  a  d  S    „*?     bJ        "     ^^  "''' '" 
.  did  know  of  the  communication  and  thlRolI  „,  if  i«"PP!»««,*»"'t  F««teux 
-  315,  it  wouiarnoefbllow  that  les^S/a  ^t  f*^  '"''3 '"  •'"'^'''^'^  *'^"^'         '  - 
Suppose  that  Pauteuz  and  dele'JarJTliwIhfr  Tw'"^"!"^  "''"'""*'°  ''^  ^-      ' 
that  some  were  iiiodoin's  buJdi"    315  .1^^^^ 
.      315  w.re  insured;  *hat  the  deSf  i„t "si?  Jd    f.'  *'^?'"^'  *''"  '" 


Holland;  whili^lSbelo^  ^j^^  B^^^e^ZS::^         '    "  •  " 
-law  is  tbat;^*^,i.t,,_^hepl^^  ^^^^^  o^ 


inlB8.    Tt  . 


fW,n,  policy^veri® oSS  iiSilSS^ 
.     loss  to  hlLmW^ltS^a^U^^^    "°^^^^'    ^*  «$«*««  PlaintiffV 
-  .athing  else  is  the^SL„a« ^of  fhe  d.tt  ^'Tf^^^'  i-espect^. 
.     there  ^  No.  315.  no^  f^^^^^  ^^^^^ 

errgpeously  describing  theflacfe  In-wfioh  h:  giodfiSir  fl^ 
was  said  at  the  Argument'^t  the  derintion  Tl  !lr"    ""'^P^' :  ^ 
and  to  be  i.nterpreted  %ai^st  tWrn^  S  thl^  1   T ''^  ''""'^'  deviants'. 

.do  so.    An'^ln^iranca  Col|any  may  1,,^  a^  Jat^  '/\         ''    '^  '? 
^in  it,«r  good,  ir>^g1^a^^S^  "^ 

-thi^ortenasesup^  , 

^*Bce.     If  he  insured  only  one,'  in  vain  wouldhe  ask  tL^nlu^TlT  2f^ 

orthe  other,  if  dest.^.  ^,^  would  ^i.^^^S^^^  ^  - 

"  d!!S?'.        T  'JL""*  <?f^¥?  «f  ezclusiveness  in  insuranSe  a  The  Ice* 


jT" 


)■-.■» 


) 


ji; 


■•<$■ 


» • 


-trtfe-a"    "V  - ".wT; -•:!!.Y'"jJ^»  M  »™^0  mean  to  towre  bis^ 

^iffi^^«om»ne,^aa  that  l^ongs"  ^It  will  bi  covertd  J 
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•tSI  \2T^  "'"*  *'?.":^'  ^»«  not  greater  from  RoUapd^uLaiS     The 
Briti.i,«,„i    :'"**/*  tno  case  refuW^ this  anmment < coriclusiv,.lv     ^.  *  '   J      •       , 

H  «"0  a«,  »r  „,d-ing  defc„*„,.  p,,  fi,   .CT^orin  8 fs      rf       °  ^^^^^ 
t  "'""J   a  verdict  contrnrv  t«  f>.„      -i         "^  o"oas  in  di5.     The  jurv  have 

•  f*''"'0'r'w,Q.C,CounssL— ^         -.. 

•    W™- /f.  iifr,  for-Jrf^ndHSr  .  ~  ,.■, 

(e-B.)  :     •  .    .  .' 

■'•■"...  ;  '  *- 
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MONTREAL.  30th  DECEMBER,  1869     "  V 

Coram  MoNOEtKT,  J.JBmm^^or.  J.,  Mackat;  :;l^X- 
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effect  It  the  arno^tiuo  under  TI      T     ^^V'  »*^««'"»«nt.'^"'^ing.  in 
pl«inrirtoJe8«eTha,er  "nil  he^  '*'"  been  transferred  b/the 

n.e„t  the  whole  .moul7:/^^ohlVr    T'  T^  ''*"'  '^''''  '^'  '«'"*'«"»«  «f  W 
defondant.     Tha/er  i    el'  d  in  th?    "     '"'^  '"'  ''^^^  >"'•*'  ^  ThayJr  by 
thoiudgn.entun/orth:d:rof    a'^^^^^^^^^^^^^ 
danf  8  contestation/Thaver  sncoialTri  ?.       .*.      ''"*"  ^"'  J*'"'*^ «»  ^^efe"-      ' 

Qnacop;..ofthetrrf;C^^;r  ' 

transferred  wa^j^r^S  P'*'^"'!?!  f  ^««  Wtained- tl^^t  the  ,um  , 
not  ioduded  in  tra^>^  'T^  --irbalanee  of  debt  and  tha  6o«ta  of  «ait  "^ 
'-•d..and  to  the.urUfS:l;:,^^^^  «H  ^^  Th^er,  reduei^ 

*     e  L   J,nnlJ   v\^<  P  *''°  judgment  had  ei^er  beerf  paid  to  bim 

™^nt,.ndjhathel^«lS:i^:„f;^;^-t''  ""'^""^  «'  ^'^^ 'J-^^-  , 
bad  paw.  the  eost,  of  sr:^J^L:^  Sd^  r^^!  '7'''"^'  ^"^  •' 
to  Uisattprneys,  Me^rs.  Fish^SX^  tXte  ^^  f  '''°  ^'"'''•'''^'  ' 
Thayer  and  fron^  ^,lai„tiff  V  I Jer&Smith  t   I  ^  T  T^*' ^'^» 

.    «speotively,andhrdgiv.nthcmtohLf„,.  1  ""''""*'  ^"'^  *«  them   /. 

amoutrtrequired  he  s^d  h^  1  T?  ^'"' '''''''  ^''^'-    ^  P"*'*  ^^  ^be      ' 

pn,nnssor;„ptA>^'^    S#  w'ES'   '^^"^''^  ''^^"^'^  ^'^  "^^-^ 

Xhe  ei/nation  of  "hU  S^  ^^ W/:' Vr  7  'r^'^'"*  "  ^""*^««-  ' 

.  that  verbal  evidence  cobldl^S&^T^  *'  1^  TMj^r  o„  the  gro«|,d"f  , 

bo::!'btS^yti^ 


IfiJIer 
Kemp,. 


>.' 


.nd  hbp,„„„  tad  .oted  iv  i  Ln      '  """1°  ',  "•  •^"''".  ""'1  'W-  he 

granted,  a^^dgwerit  rendered  dil?    f  ?,  '     '^^-  '^^^^  "^^tion  was    ,  4 

*   At  the  hllw  in  ^^^^^^^^^  by  defendant.  /   ' 

byPisher  &  Smithrcbupled  JuK'>h   7   ^'  '^  "P*""'^  letter, produoe(>,Big^d 
iter,  !tBufficienl^!fl;t^;^  ^P"^^'r  ^^  Q^  J/t.^en.p  andV  \.  '    .^^ 


»■'■  .    ^ 


■. .  J'' : 
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rt 
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18th  February,  1843,  the  amoui^rff  it  was  paid.  less  the  balancoofS'^r^j '' 

acknowledged  as  paid  by  the  letter  gf  12.h  Peb;uW  1845  '    ' 

it  was  very  unlikely,  when  the  defendant  was  proved  to  'have  been  alwav, 

.      :  .     taten  to  enforee  payment  of  the  judgu.ent  if  it  had  remained  due. 

-     out  troiihllnnT  »B«f' J  4-     1     .  .»^^'''^   '  """8  »"  this  period,  with- 

-^    I  dl  T.      i        •  .°'''"'''°'°  ™''"''  P"""'  "'''""'=«  i»  proof  of  paraenuf 
to  B.  fin^lt  oW    °  ^'^•' -'*»«'-. «-'  '"c  aa«  would  .he.  be  feued 

tlon  of  the  ad»„a,b,luj  of  yerhaj  e,ide«ae  in  .  eA-ifthi,  kind  mnTr 

decided  aooording  lo   French  law,  and  (hat   hv  tt.yi£.  ""."W  "'«»''*e 

-exchidcd.    P,„rfL«..fol  1  „  ™-  V    ,^,  "L*^^"*^*  S"ol>  evidenWTO. 

:  ^e  p-ete^ed  ™i^,,  „„,,.  ^-^  t^« ;;  1 4^rss™:r 

debt.drieunderajudf.'mpnt:  that  the  re&ipts  produced  did  not  W.! 

were  not  acting  as  his  .tt<Wys.     The  e.idenfe  if.G.  L.K^p^^^ 

W^re^cted^and  there  being„o,videncet6supp6vui^^^^ 
tb^^^Misi^i^gdefehdan^^ 


.i>  « 


acc6rdiHgIy. 
■  A.  &  W.  Jiolertt(M,  tor  Men^mt. 
J"  Cross  &  Lmm,mB^miunli,tm8t<mx. 


•Jadgnant  eonfiwued 
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•  •         .        MOXTREAL.  "30th    DECEMHRR,    ,860."^    '        '      '     '      ^  .^ 
^*"'a»«    Mackay,    J. ..  "       '      • 

^^'^^^-^'^  ne    lime  tmura^r,  Cmnp^nU     ,      ^        ■'  ^ 

Maokav,  J.  On  the  I4th  of  ADril    lsfi7    n  '     t       v         X  ^  •    "      /' 

o«vigatio„  ani  S  J  ajja^t  fi™  "^  i"""'^  f'^^J^^^^'"-^  *J-  ,"^PaI  dan«o.i  of     ^ 
dolbndants.     Beyond  SlOJiOn  v„J    .^'''•"'""'  *"''"'*"  for  C^.^^.t-ivcn  tp    •'■ 

tliut  the  values  lorworclu  It  ^'T!  ''  t'"'""''^"  ^'"' "^^  '^''^^  *''"'>.  anrf"' 

»""d^  bjr  Lyncjh  at  the  time  nh    !  ^'^"V -*  **  ''''""^  ^•'''*  »'«"  ipprcscmtation 
SllOOOVa'falJandfr  :i;:J";rr''^  "'j^^  I"H  were  worth     ^ 

■      th^defenda^  ent^d  i^tTlZ  Tt    ""^"•*'"'"  "^'^  m,rthVg,000  ;  that 

.   ««i<l,  80^  beeawe  avoided.  ^  ,'*"•"  ^'  «'•  l?»  s^f^nts,  and  the  ^Ucy,  it  «, 

.  overcharge  i„  the  cla  ,„  was  IaZT;-      \  ^^"^  '"^^  *^^*  4^  fraud  or    ' 

^^';^owa.faJ>:4^^^^^^^ 

^  L^ch  w;«  not  tr.^r  oT  tt  ^^^^'^^^^'^  ""'''-^  ''^^   ^' 
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VI, 


t  - 


Thenomo    t^  I^caul.urnom,   Chutcauguajj,hd  Huntir.«dan  Nttvi^tiow   Company,   m.d 

l«..r«,o«4>.  i^yncn,  80  had  no  risht-to  tranpfo^  to  plalnlim,  Oa  Ifto  M^Ii  of  April,  18^ 

.       ^  the  Bccond  u„d  fifU.  plqas  were  formall/obandonod  %  tho  defendants.     Tho 

/;.  (mwwint  tea  jui^  in  November  Iftst.     Upon  the  qlicstbns  Bubmitt^  to  thetu 

.     my»:!  tound  (chie^y  upoa^adrai*.8ion8  Bigtrcd  by  both  partic«)  thftt  the  defend- 

. ,     antH  Had  i.iMired  Lynoh  as  alleged ;  that  the  boat  was  burned  .«  aUoj^cd ;  that  It 

wan  wfpifth  ?14,00Q ;  that  Lynch  had  an  intorost  in  the  boat  to  the  fujl  extent  of 

fn",'     ?v?  "'^  "^^  *^'"'-'  "'"*  '■'  ^"^"^  *»»«  lo!« and  damage  niflfttiftned  . 

m  his^Marationj  tl«it  the  fire  wa3  m.t  oliuwd  by  any  firo««  nocirifcnc^^ 


ahHwer.  io  tlio 
fifQ,  or  at  tif 
fitoanicr  ?*'.; 
,  iriccQr 


that  day.  th 


^- 


■'M: 


\%'% 


% 


■■■\\ . 


'V»"    "  (' 


ind  5th  questions :  ''  was  said  0»ron  Lynch  at  tfe<j  time  of  Iho 
lie  of  the  insurance,  or  during  the  risk,  the  .pwner  of  %•• 
laft  lie  during  the  risk;  or.  at  any  tiuiertfglstehid  as  «uoh  owi<^^ 
luircnients  of  thojtatute,  in  that  ease  ;uade' and  provided  f 

H  follows.:  "^V         \,  ~^ 

i  ofK  fljc  10th  day  of  April,  1865,  i^harles  P.  tSilderslecw  wai:  ■ 
own^Qfthe.wholo  8i?ty-four  shares  of  the  steaiiver  Empress.    On 
-    ,  -^-  ^''""■les  P.  Gildersloove  executed^  th-  bill  oip  sale  fyted  hSm 
cause  as  plaintiiFs  Kxhibit  No.  6,  Ow<>n  Lynch  and  Charles  B.  Bewitt,  tlieW  ' 
Muicd,  flcti#s  as  Trustees  for  the  Beauhamors,  Chatcauguay  and  Huntinsdou 
^9vtf,rat,on  Conipany,  and  the  said  instrument  w>.s  duly  enregistered  on  the  WW,    ' 
day.6f  April,  1^65.'   On  ihc^same  day  the  said  Owen  L^nch  and .  Charles  B: 
l^ewut  executed  the  instrument  purporting  to  be  a  bill  of  pie  by  way  of  mort- 
gag(|,  fyled  in  this  cause  as  plaintiffa  exhibit  No.  7,  which  Was  also  enr«;i8t««d   , 
^    on  the  Hth  day  of  April,  1865..   *    '.;    ■  •  •  ;; 

"  On  the  3rd  day  of  I>ocember,  18G7,  the  said  Charles  F.  Gild«nileeve  executed 
the  instrument  purporting  to  be  a  release  and  discharge  of  the  last  abovo-mcn- 
lioned  bHl  of  aale  by  way  of  mortgage,  forming  pirt  of  the  said  last-mentioned 
vexnibit'No.  7. ■  .  .■„  •      ,"  ..■■"..    -.  ■.    ',■;., 

/ -''^j/Nl^t^  of  April;  1^6,  tho  toid  Owen  Lynch  and'charles  B.  DewJit 
'    v'T^t,.  ''?*"'''■"'"''"*  purporting  to  be  a  bill  of  «»ie  of  the  steamer  Kmpress,- 
,      to  the  B^harnois,  Chateauguay  and  Huntingdon  NavigationsCompany,  fyled 
V  ;     as  plaiBtira  exhibit  No.  8.  •  *  v      V       '    ' 

,     .    ''  Tliat  on  the  20th  day  of  March,  1867,  tfie  said  steamer  Emppcas  %as 
^       adjudged  to  the  said  Owert  Lynch,  as  the  highest  bidder  at  a  -sale  of  the  said  ' 
.steamer  at  public  auction,  n.ad^  by  John  J.  Arnton,  auctioneer,  as  mentionb^  ik 
,       plamtirs  exhibrf  No.  5,  and  that  from  -  that  <ft»te  up  to  the  burningof  the  said 
«team(^,  she  was  in  the  possession  of  the  said  Owen  liypch. 
I    "  On   the   3ra    day  of  July,   ifiGTi   the  Beaulmr(R,i8,    Chateaurj^ay    and' 
;■    ,,  •*I'^'Jt"'g;J«n^fa^gl.i(on  Company,  executed  the  instruuicnt  purporting  to  be  a 
,^jM«jleof  thesaid  steamer  to  the  said  Owen  Lynch,  fyled  in  thi^  caused* 
J)lMintifi^^  exhibit  No.  *.  <  .  . 

,   ;*  3^he,thirdiibovf  mentioned  instrument,  part  of  c^hibi^jfa?; together  WJtb 
-   thereinaindor  of  the  gaid  exhibit,  was  deposited  with  >ihe  Collector  of  Customs 

■ ,  ■  ;>,  ^'  ^?.  ln8t.menlioi,ed  instruments,  exlii^its  eigh^  and  four,  were  deposited 
"•i^"^^:^:.  ^«»«'»'^'^  f  ^ustqiliH,  for  .r^istratiop^  beta»eet»  *he  «ti  «,d  19th 
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. ■     .    -  Tlf- 

days  ef  July.  1867,  and  remained  so  dcpoaitod  until  the  6th  d«y  of  Docembor, 

''Tho   three  la8t-n,eotu>nod  instratuont«,   namely,   part  of  exhibit    7  and 
f    ,'M  ^        '  '^5^"''*  reRistored  by  the  Collector  till  the  6lh  day  of  1^- 

^th«  cause  <yled,  a^fipora  eleven  and  twelve  respectively,  on  the  13th  day  of 
I     ^l>t;  the  rcaB,^  ,ivon  |,y  the  Collector  for  not  rejj  teri;.  thZ  befo^ 
[;.   b<>i%  that  the  eertifi^tc  of  ownership  ,«u8  not  produced." 
I  ,         What  Is  thc»«ffcct  of  the  ver^iolt  7 

■     The  finding  aa  to  Lynch'4  interest  in  the  boat  to  the  full  cict^nt  nf  ».«.     i 

attho  tmp  of  the  fire  was  n.ade  sul^ect  to  the  o^I^  of  thel^     '    t' 

.i.i!«l  effect  of  iho  findings  u,Hm  the  4  h  and  5th  areron!     V  ^Tv^.''" 

Pt.  J^itM  to  judgmc^  il  his  favor  up:!  ^S^  '  '  '"'^  °'""" 

rii.S"*^!!'?^'?  ^  '^f  "'^''"^  but  tha*.  pluintifFs  action  be  dismissed  Upon" 

V^,S''^  ^S*? ^"'*^  "^  "'^  j"'^-    ^^'  ^'"•""ff  '"ovcs,  upon  the  ^amZS 
'^Mf^^^iii^^  '     \^  ^mo  same  verdict, 

^      "i^f  *^*'-^'"^  ««'-^'fi«"'°  of  o^^-^Wp  Of  the  steamer  Empress  from 

,     tfte  iuth  ot  4pnl,  18%  when  ho  sold  t  to  Owen  Lynch  and  P  R  n«n,:*»     u 
.      «^mtm^  tm^    On  the  same  10th       S  t^f ^  i^^ 

mortg^go  <ra  MiWo«^^^^  for  securing  «10,000  to  h  7  tL  dt'edr^f 
duly  regwter4aMhe€.istom  House  at  Kingston  -^ '^ose  deeds  were 

^■'  IqS^I^IS^^''^^^^^'  «"'*«'-'«°ve  released  that  mortgage:  Qolho 
1^^  Apnl,  18jJ,J(,y^h„,d  Dewitlsold  the  Empress  to  the  Lull^^ 
^m<^:mlUm^  Company.     On  the  3rd  bS^SJ?' 

thatCompanjr«M,l.^t<^  04a  Lynch  individuJlly.     The^relealTrf^S 
,^'^^jmr^^mmt.  L  Beauharnoi^  Chiaug,^  ^r  hII^ 

on  the  5th  of  B|c,m^,  1»  that  is  after  the  fire.     They  h.d  bl  d^oJLd 
fo!^,regifltri»tion  itt  Juily,  1867.  ^         oeen  aeposited, 

IW  IS^^  ^V*^-  ^^  ""^  ^°^'^''  the.  Registration  of  loland  Vessel^ 
Ujoi,^th«,<i»e,d,6«d,^ta  build  up  their  only  r«U  defence."  It  orderHhe 
ooHeotors  of  caitom,  to  make  registration  of  all  vessels.!.,  and  whrev^  1 
property  i,,any  v«scl  «  sold,  the  sale  must  contain  a  re^iUlif  I  ^tiZte  of 
Z^""^^"^  contents  thereof,  otherwise  such  transferl  1  no^be 
'  bSnf     u\^T^  '^''^"  •'*.  •'*''  ''  ''^'    By  «««<»°  16  it  orders  th^ no 

has,  been  granted,  or  have  any  other  eflFect,  until  it  has  been  produced  to  the 
^«tor  «,.until  ,uch  collector  has  entered  in  the  book  of  re^^^^The  na^e 

tilt '^  ;L;'J  "T":'  ''  '*'""  '"^'''^^'  *^-    L^h^befoHh 
^e  or  *he  fi»^  had  deposited  at  the  Custom  House  all  the  bills  of  sales  and 

^^  'equ-ite  forcing  ownership  of  tfa.  Empress.  b«t  the  °  ul"  T1- 
Wr^l!r^'f  "^"^"^^  ^^'    mcertificaltd  of  ownership  not  hlvinl 
^w  J^.T^  t?'  f  ""'  '^  ^^^^'^'^^  »»«  was  not  bound  to  r^L     Z 
tril!^-^.^  ^,.^"-^>  -^  witho.it.  Wng  p.dueed.re  collect" 
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lloorp 
Ti. 

,  Th«  Homo 
luuranoo  Cv. 


As  0  the  d.«h„rgo  from  Oildcn.locvo,  I  do  not  bollovo  it  miuired 
rcg,«tr...on  (0  8.  C.  cap.  41.  hoc.  23.)  The  collector  l.ad  never  l^Zt 
by  Lynch  to  certify  anything  by  ondorHcnent  on  the  certiflcto  of  TvrlS 
nor  needed  I^nch  offer  to  hi.n  the  certificate  of  owncr«hip.  The  co  lector  o„l' 
promp  ly  to  have  r^Rintercd  the  bills  of  «„Io  proHontod  to  him  for  S  r£ 
Lynch's  ca«e,  or  plni^tiff'H  „«  tr«nHferc,e  of  him  differs  verv  mnlh  f!ll  .1 
cited  by  the  defendant  fro,. -fcHpin„.e.  Durn«.rd\.ndKj^^^ 

.         oomplrcd  with  the  requirements  of  the  Merchants'  HhipninL'  Acts      T„  Jl 
cases  the  plaintiffn  had  no,.ectodUo  do  „ct«  r.^uired  ^tdot  by  them       W 
.  plaint.ff,  or  r«ther  Lynch,  havin,  done  all  that  he  had  .  do,  h„t  «     t    'bo  don" 
by  the  pubhe  officer  bc.n,  undone,  rho  defendants  claim   to  ,o  ,reo,  and-tbat 

ll'rf  ^ft  ^"''  ^'''"™  ^'"*''"''  ^^"^  P<"-emptory.(yet  were  not  inter 
pret^  hterally  always;  far  instance,  though  a  bill  of  salejoo  a  mort-^al  bf  a 
sh.p  wns  '' utterly  null  to  all  intents  and  purposes,"  a  morttgord^^^^^^ 
upon  h,s  covenant  .n  the  n.ortgagc  u«n>gistored  for  tbe  repayntent  of  the  mon  y 
lent;  for  s..d  the  Jud.es.'  to  go  so  far  ««  to  vaeato  the  co^nt  for  the  pa^ 
ment  of  the  mon^Ient  would  be  beyond  the  reason  and^bject  o^theLegislatl 
and  working  mjusticc."  •»  "  ^.^luimt 

Lord  Jenterden  said  "  the  instances  in  which  fair  and  honest  transactioni'are 
rendered  unavadable  through  a  negligent  want  of  compliance  with  the  forTs 
directed  by  clauses  of  the  statutes  requiring  a  public  registry  of  conveyanr 
make  he  expediency  of  all  such  regulations,  considered  as  t^.private  benefit'opty.' 
a  matter  of  cuesfon  and  controversy."  Therefore  it  was  in  England  *«t  thly 
st^exilg  '''"  "''  ^'"""     U"^^'*^"^^*^'^.  welVe  them 

Adimpossibile  neniojenelur.  -     °  ,•        « 

«;  Suppose  a  caiector  to  receive  my  deed  for  registration  but'  to  refuse  to 
register,  am  I  to  have  no  property  in  my  ship  or  no  insunAle  interest  in  such 
case,.say8^aintiff„nt.    after  a  tedious  , aw  «uit  or  a  m««rf„m„,.«fol  Jeiby    ' 

help  him  w.  h  this  other  one:  "  Ckse^  f,,ta  imj>os^UUa  j,«.  comnuJ^Ji 
turn  posmnt.  '  ,  ^  «>y«t/» 

:  Suppose  the  Registry  Acthaasaidlha; any  vessel  should  b.  folS^tod  if  the  de^ 
.  of  sale  transferring  It,  was  not  produ^d  to  thAfcllector  and  regi^ereVby  him  inZ 
bookof  registry  within  ten  days.afi|r  the  e,eoutioa  ^f  it,- Ae..^^  «»el  is  sold!  the 
deed  taken  on  the  day of,.a^e.ta^tW«QrtcU,,,for  registnition.,bat  not  regist^d 
by  him  in  fiftoen  days,  could  ,1$rftit«,e,be  obtalped  fromthe  mere"  fact,  though  . 
he  public  officer  abne  was  ft.  ^?  fF^WV  §^tt  says  "  the  law  mi^t  b^  . 
to  necessity  sometimes/*    ^'^*the  law  m^it,  m«se  peremptory  injnnctior*-^: 

and  the  AdMints   alK>B  o    .Itws  A,^  ad^t^^hat^ general  exeeJJtion,  in  the 
consideration  of  all  particular  mesj'     Mfcht  Jnot-hnld  ....  .^A ..,;  „,->; 
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(as  contended  f„r  by  tlw  Iiisar.nL  P  ^'""Pany  '  But  admuting  tlio  mntr«ri 
»-t  deed  regMer^dC;:  :  :_';  :r/^  "r  ^^";"  ''-"  •'-^  "P«"  'fi 
.^.ad«  .0  „.«ko  thorn  part  ownor«  ;„  o^  l"  "", ^J'""''  ""*  ^""'" ^  'l'»''»  «*««! 
..i,  a..o.aratio„  .t  „^„„,  partiJulrtl'Z;  /  ::2i. •  tf ""  ^  ""^  ' 

was  *w.,er,  so  ho  is  not  like  a  plaintiff  ^vho  uA  '^ '  ^  ""'P'^  "y«  J** 

title:de*d  set  up,  or  uot  «t  «1I  '""  **  ""«'«'•  "!»•>  ^ho  particular 

But.  ««y  tl.o>d^.dam^^  j 

ycrdict  tliat  80  It^  was.     What  kind  ofA  ♦«„  ^*  "P'**™  <^™'n  thi 

„hea„dl)o«Ut?     W««o„eu  do  lltl^^  What  powers  hal 

No  condition  of  hin  policy  obligcc^xt^.;  1^^^      "'""^  '    ^"  ""» »«*  informoZ" 

Ipch  a«d  Dowitt  fiom  „11  ihdobtedncss  to  h^    Jf /l^   G,U„rsloovo  discharge^ 
rcf(i^ratio«,a„dLyueh  „„d  DowUrdTd  1  T;  ^'"^ '''^'^'"•««  ^^'^  not  requi«, 

go  (br-  nuH  «nd  vid  for  aSy  Ur' -ffi  """''"  '•'''^«««'  «"  *«      ^ 

regmtered  and  prooft  made.  whlh^Ibth  Lv„  7  Vt'^^^  ^  "*'"  «««  «^»i*>«    ^ 

fburthshares;  and.  no  person  sharbe  In  ftl/d  tr  ""'"^ 

respect  of  any  shares  which  shall  not  t  «„  •„!    ,^  "g«tered  .as  an  owneMn 

At  the  a^««.e,»t  befo«r  me  his  c W  C^^r  "T""  "'^  """'«•  *"• 
wck^ess  in  LynehVliZatal  to  ^^rTcaL     Tn  A 1  ^^'^'"^  -«*»>- 
«re  not  registered  ea«;h  £  32-64th8.  ^ '    "       "'  '  ^^°*''*  «"<*  '^^''i" 

Before   registration  fco  wpuld  have  been  .mn«  r«        •      .  *        ' 

_  objectioa.  ,        ^       "^^  "^^  ••™ore  force  in  tlje  defendant's . 

•      But  th^y  have  been  registered  as  owners.  i^  ";\  *'         V     ^^ 

Lynch's  not  having  been  regiatered    it!   1  %     ?     "^  objeoUon,  founded  on 
"-ak.    ThelawdLnotorteli^^S  :/^^^^^^^^^  ^^^^' 

tl»pr«»?«rtyornumberofsharesofLv„!h       uf^'*"*''''""''*''^-    By  division      . 
By  division,  between  two,  of    IhfnJ^Zt  i  1 1^ '"t^*"       -^''o-t  difficulty. 

four  equalsha.^  does  no  each  gerSirt^^^  ^^^'^  »«*«  «^ 

integral  sixty^urth  shar*?       S''^*'"^-'^«  «**«J^urth8 ?    Is  not  this,  too,  2 

R^stratious  are  often  madp  A*"  »;..-„  ^  .    .      '  ...JUtlk^ 

»«J-fourth  riiarM.       «'  ■  "■■«»>  Mlteenths,  nof  any  q^ioiSod  nuSKt). 


^^«^  t^r  a  stated  numfce.  of  sixar:;!^!^ ^^^^  , 
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f%^' 
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«  »'<';"'«'"'''y  difficult  to  gJve any  noourntedoflnitloo.     TI.o  iitorcH.^of  colroi^. 

Sjzrtt:'"''!'"?;^''^^ '"""  ''■'^^•-'^  '^-"'  n~[„T: 

':Can  a  tr««too  in«uro  ?     Thoro  ia  no  dAi.bt  that  h«  ,pny'  "   «ay,   W? 

.  conlli   .     r^     ""^^"'"^""^  '"'^•'  *"''^''  ^^'^  »>""»  '•'""•♦»'«"'  without  thdr 

Ttho^"  Tf  ^\     T    I    r'^'"'''""^"-    ^^y"^»>.  »t  tho  dato  of  the  polUy,  and 
FmnrI  !  fi'O-^hacl.an   intpro^t   iri.  the  con^crvatfcn  of  thU  «toan,cr 

Emj.^.;hewa«o,poa>a  tolosoltlf  ^  "o  had  an  in«urZ 

.;  T..:  ;!!!'«'_!''"!  ""^  ¥  "."*ife  «^«"  %'«™»t  the  Navigation  Ccffpany. 

•ostcd.     Asto  the  amount  found,  8uppn,sin^' 
In  nd^  to  say  whether  it  bo  fair  or  cxcchsIvc, 


\% 


Nnn  i(m»tnt  that  ho  hnd 

The  Jury  find  himtohavi 
that  ho  had  an  insurable  In 
fi>r  no  motion  for  now  IuMm 

Ji  rl"  T"  w  """"^  '"*^™^«yne''-     When  two  buy  a  «hip  wo  Oflil  tl.on, 
port  owners.     We  say  that  o„o  A  sell  ,,ore  than  his  share.     In  suora  cw 

1  hnaroTti^'t T^^^^: '" '''  "^-"-"^ «'''"  info::!;:. :' 

Detit*  1         A  *'"'-.^y-*'^«  «'**yf«"'-th«-     Under  the  salo  here  to  Lynch  and 

■  they  wore^S  to  pla.nt.ff  that  Lynehl«  only  one  of  two  owners,  and  that  ' 

■    losTthTtl        ^  ""."""'T  ^''^  '^'  ^""'S"*'""  ^'^^P'-'y-     B«t  ho  proves  a 
los3«.at  th.s  mon<^  from  defendants  will  not  sufBee  4a/tho  half  of" 

TheZvl^Hf  .^'^f  «\^««».»^-ded  beyond  the  extent  of  his  intereHtl 
Thisr^^t  7f  fl      ■  ^.^  "°.^''"  '"*'^^^  '^^'y  fi»  his  lossat  all  ho  stated. 

S^^^       ''"""*  "  "''"•"^'^  ^ '  «"»^"*  -'y  *«  »»•«  Courfsrulingsupoa 

-       2^  ""Hng^  ore  against  the  defendants.  V 

tTtrlir  ^\^,  "'  '"'""''''  '*^^^««*-     H"»«  ^  t™«t«e.  or  one  of 

two  trustees,  never  an  insurable  interest?  ,  »" 

The^^^tou^^b^inteiTretedip  favor  of  plainti      The  equitijjk,  all, 
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/f  .«»«  o7^'  1  ii  ■'"'>""".  *.<-'..  lor  l'l.i„uir. 
>  ;T  *    ■        ""■  •'■  ■'•it  ^*'°''.  «"•■  '"  Bow.*. 


MOXI.IKAI.,  llAVmi,,  lum.         .-^^       "     ^ 
.      Camn  Mondklit  Ji     .  '  ■  ' 

■•:■■:    '  •    .-         ■*    no.n».  ,  ■  ,.      ■;•:»•'■  ^■■:■  . 

der„ctc  do  FoiHite^i  doCtiU^r/';*  «' Wj*nt  s«r  la  Soot.  3  §"   . 
forcec  lea  biens  do  soh  ddbiZr     ",  >     ^^'^^f^'^''/^  -"^ttro  on  liqurdstioj 

''mani^^prejfoparlediraor^  "^-.^f .^oroi^  ««tn,«c„t  que  de  k 

avait  ratifi^  son  acte  do  Stnnf      f      **•"''  ''^  3"«-i«  ""'"^^  ''""ct 
A  la«di£,  le  RequC  cillVL  "   r  ^"«^nuonce ^ccordd  uno  ddcharge. 

"  tl^e  d  J:  as  „a  cllr  who  L  ^7  ^  ■^''"  *^*  '"^•*''*^"  ^^  °°'  '«»«°t  to 
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SP^ERIOR  COURT  1869. 


v«. 
Coben. 


La  jurisprudence  on  Angleterre,  sous  le  Statut  d' Elisabeth,  qui  avait  sur  ootte 
mati^re,  une  disposiilon  analogue  au  n6tre,  <Stait  unifornie  dans  oe  sens  : 

"  Such  a  conveyanoo  is  good  as  against  the  party  executing  it,  and  also  ngiiirst 
"any  other  person  privy  and  consenting  to  it. 

Taunton's  Rep.,  Vol.  l,t^381. 

Barnewail  &  Aldcrson's  Re|).,  Vol.  2,  p.  134.  , 

PKa  Curiam.— Franck,  que  le  demandeur  represente  en  quality  de  Syndic,  a 
ratifid  I'acte  de  cession  sur  lequel  le  demandeur  so  base  pour  demander  la  liqii- 
dation  forc<Se  des  biens  du  ddfendeur:  cette  ratifiouuon  enlAve  au  demandeur  le 
droit  lie  s'en  plaindic.  Bicn  plus,  en  consido ration  de  cette«Assioh,  Franck  a 
accordd  un  acte  de  ducharge  au  ddfendeur;  il  nV'tuit  don'c'pl^s  ^on  creancier.  Le 
demandeur  no  pout  pas  avoir  plus  de  droit  que  s  m  nuteur.  Le  bref  de  Saisio  a 
donodtd  illdgalement  dmand;  en''consdqiienoe  il  est  cassd  et  le  demandeur  est 
ddboutd  de  sa  deman  Je.  ' 

"  Bref  de  Saisieannuld. 

F.  E.  Oilman,  poiir  le  demandeur. 

Chapkau  &  Raliioille,  pour  le  defendeur  et  Ru(|udrant. 
(H.  F.  R.) 
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MONTREAL,  18tH  SEPTEMBER,  1869. 
Coram  Mackat,  J. 


Meiga  et  ul. 


No.  1931 
VS.  Aikin  alias  Curtis. 


Il«t0:-That  while  the  record  in  a  cause  Ir  before  the  Court  of  Beriew  for  the  purpose  of  obtainin. 

.rthTs'^XciS"""'*"'"'''  '"^''•"'"'^'  "^  ''''^' '"  thj'c.rrErs 

Mr.  Kerr,  for  the  defendant,  moved  to  quash  the  capias  under  which  the  de- 
fendant had  been  arrested.  , 

Mr.  Devlin,  for  the  plaintiffs,  said  there  was  a  preliminary  objection  to  this 
motion.  The  record  was  uot  before- the  Court,  the  oaase  being  theh  pendmg 
before  the  Court  of  Review  on  appeal  from  a  judgment  of  the  Superior  Court 
quashing  the  capias  on  petition.  He  referred  to  Beauvais  vs.  DeMontignu  12 
L.  C.  Jurist,  343,  in  which  Toreanok,  J.,  refused  an  appUoation  to  examine  a 
witness  about  to  leave  the  Province,  on  tlie  groiind  that  the  record  was  before  the 
6ourt  of  Review.  * 

MaOkay,  J.,  stated  on  the  following  day,  that  he  had  takes  time  to  confer 
with  his  brother  judges,  and  they  were  all  of  opinion  that  the  application  could 
not  be  granted.  , 

;\B.2?e.Zm,f6rtheplaintifi8.  -  Motion  rejected 

TT.  JST.  JSTcrr,  for  the  defendant.  * 
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COUR  SUPERIEURE,  186D. 

MONTREAL;  31  AOUT^ses. 
Coram  Mackay,  J.         i. 
■  No.  1476. 


A 


BuicUin,  et  al.  vs.  Cohen,  ct  le  dit  Cohen.  Rc(ludra„L 
prouve  iMtr  ellememc.  ""*'■''•'«<««"  Porte  :  quo  le  date  hit 

Arret  ba»S  sar  las  mOme,  r-.™  "  Jir        '°  *^''"''''".  »"  «»"<!  bref  de  SaisK- 

avait  dM  transports.  **-""'" '*^*'«' '^•'Pa'- 'oddfendeuret  qui  leur 

"our  I'intullinrcnce  do  la  rmao  ;i  p....*  -  .  " 

•ollatdrale  d/une  dctte  qu'il  hnv  dovait  '^  '"""'''  '"  «*'"«"»'« 

Lc.<ig|i.„dc.ur  ignorait  ce  f.it,  car  lo  nommo  Pranck  lui  aval*  f  •»  , 

b.lfet  on  renouvcllemcut  dc  cdui  do  $'^00  no  ,,.'"'"'  ,"  *^»'*  f'"*  Conner  un 
ic  d4„dcur,  .se  fi,..„t  «  Prune'  crol?'  T.^  '"'  ''''''''''  ''  *l-"'«'-- 

d^«»  on  fussont  porteur.«.  "       °'"^''"''  «nt>cVea.c„t  que  les  dcman- 

-6«r  <Ieux  raisoiK  principalos  •  •  ""^'^  '^'>''.  "'=e  rcqueto  Lu.eo 

•200.A  „c  l'„An,  „„.„„  ,„„,„|^  *"™''  »  "  '!'™»«  Porrour,  d„  billot  ,1. 

SP1Z:'X""'"^  "' "'°  ""■"'*°  «  »»-kn.p.., -Hod  ,p... 
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COUR  SUPERIEURR,  1869. 


Autcblns 

Ti. 

Colivn. 


Doiia  k  MiKTao,  Ljiw  of  Bnnkrdjptoy,  Voli  ],  p.  218, 
,     CainrbeH's  Ifcp.,  Vol.  1,  p.  4H9/ 
Moody  &  Mnlkin's  Rep.  Vol.  l^  p.  141. 
2o.  PrnpoHition. — Lcs  dcniiindcurs,  pour  rdu.«sir  duns  Icur  deman^c,  auraicnt 
dQ  oUtblir  (|uo  lors  dc  I'acto  do/  cosHion.ils  avaiont  un  droit  d'aotion  centre  le 
dt'Condiur,  / 

Tlio  debt  upon  which  to  f»i^d  an  adjudication  of  bankruptcy  niuHt  bd,  in  its 
naturo,  provable  undor  the  baiikrupt's  Kstatc^^ 

Kdwin  James,  p.  2C4.         >  ' 

Tbo  debt  must  bo  of  ^^uuh  avnatuce  thi^t  an  ootion  at  hiw  might  be  brought 
for  it  by  the  pctitionini;  creditor  against  the  bankrupt.  / 

Edwin  Jameo,  p.  2GD.  /  * 

Kinncar,  Law  of  Bnnkruptc}',  p.  1J>7.  / 

A  I'cnquCtc  il  a  etd  prouvcr  quo,  lors  de  I'actc  do  cessjon  ji  Dufrcsnc,  lcs  dcman- 
dcurs,  s'ils  dtaicnt  porteurs  du  billet  qui  fait  la  bdso  de  leiir  dcmande,  no 
I'avaicnt  qu'cn  garantio  cnllnt^ralc,  pour  uno  detto  quo  leur  dcvait  J,  C. 
Franck,  ct  q^u'ils  u'on  sont  devcnus  vcritablca  propHut^res  qu'en  avril  1869,  par 
uno  re«)lution  des  or<?anciers  do  IVanok  qui  lo  leur  ont  c<Sdd  par  une  resolution 
possiJc  en  vertu  d'une  di-^positfon  de  I'actc  de  faillitc.  - 

Jupqu'en  avril  18G9,  les  demandeura  icitenaient  done  lo  billet  «i)  question 
qu'jj  titrc  dc  frna:o,»et  n'avaiont  aucun  droit  d'aotion  contre  lo  di^fendeur,  car  le 
oroancicr  Jra^istftn'e^^t  pas  propridtaire  de  rcffet  donne  en  gage. 

IjO  cri-ancier  gngiste,  dit  I'Art.  1971  de  notrc  code,  ne  pcut,  H  defaut  dc  paie- 
luent  de  la  dot<e,  disposer  du  gtJge. 

Le  gage  diff^rc  cssenticUcment  de  la  vente  ou  CQssion  en  ce  qu'il  ne  transmct 
pas  au  cr<Sancier,  nicnie  ii  di-fnut  de  puycuient,  la  prdjpridtd  des  choses  donn<<efl  en 
gage  ;  il  ne  lui  confiire  que  le  droit  dc  so  fairo  payer  sur  ces  cboscs,  par  priyi!<5<»o 
*  »u  pief«Sreiiee.  (\      '        ''  .  « 

Sircy,  Tab.  Gin.  Vo.  Gage,  No.  2, 

Jug^,  in  cet  <5gard,  que  la  clause  par  laquelle  un  ddbitcur  cidc  i.  son  creancicr,'^*^ 
pour  plus  lie  f-uiett^de  rcx^cution  de  son  obligation,  une  cr^ance  on  une  action  f  '' 
sur  un  tiers,  constituc  non  une  cession  ou  transport,  mais  un  simple  gage  ou '  ■ 
nantis.«cnipnt. 
S.  V.  39.  2.  537.  J/  ^ 

Dallz,  PtViodique40.  2.  51.  /  '  V         ^ 

Mais  il  y  a  plus,  si  Frnnck  avait  pnyd  lcs  demandeurs,  ces  dcmicrs  auraicnt 
<5te  (fbliiids  de  lui  rcmettre  le  billot  du  d<Sfendeur,  et  par  la  se  seraient  trouvds  k 
n'avitir  j;iniais  cu  aucun  droit  d'uction  <:ontre  le  d^fendeur;  leur  droit  etait  done 
conaitioimcl  et,  en  consequence,  in.suffisant  pour  leur  permettfe  dc  prendre  contre 
le  dipftyid*ur  un  brcf  en  liquidation  forcde.  '\.       *   r  ,   .5 

Tlie  debt  n^u>t  be  a  present  existing  debt,  and  not  one  depending  on  a  contin- 
gency.  •"  _        ,.  :       '         ^  .  ■         .     ^ 
/Kdwin  Jiuiie.«,  p.  2^.                   *  ^ 
3c,   I'mposition.*— Les  dcrruandeurv  auraient  id  prouver  quo  le  billet  qui  fait 
la  b.i-e  dc  It'ur  action  a  et6  fiit  avaijt  racte;dc  OQSsion  dont  ils  se  plai^neut :   la 
date  iippuitnte  ii  la  face  du  billet  ne  fcsant  pas  preuvo  fiuffisaotc. 
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•  '  87 

"of  an  instrument  ii^a  prima  /'acieZ!^p\V      ^'"""^  '"'"'  *'"'*  *»»«  ^''^ 
"may  bo  t«lcen  .0  bo  w/reCd  tba    I  "•?'"'  '''  '*'  "«°"»'-'  «"«»  '^ 

"  d«to  to  show  that  thoXrum  nt  1  "T.  ""u""""  '"'  "''""'"'"^  »'«'"''«  »»«• 
"  bcforo  tho  act  of  bankVupCr/ir'  fr  ''"*  ""^f*""  ^"^  «'«  --'-co 
"  in  bankruptcy  is  rctrospeS  t^  i^  "j  r' [^  ""«  '''."-"•  ^^at  a  pr„coedin« 
"  bankruptcy  and  tho  But,  and  t  "  fl  •!  T"""''""'  '^•''"'''=»  "»«  «°'  "^ 
"procJf  than  i,i  ordinary  cases  ''  \  '  "  ™"^  ^'  "''^'•^  '«  •■«a»i'-.c  mpro 
Edwin  James'p.  267.  \  * 


timxt  teas  tn  e:tt.tem:e  bejWe  the  banlcrJcuX 

•^0.  739. 


4e.  Proposition—Les  dcniandeurs  auruionf  i\,\  a^  ki-  \., 
^en  action,  ior.  do  ,a  -eltlirrtt^^rSlE: 

^^^l::^:::'^^::  ^-rr  -  A'^e„en.cnt 
.,ue  ie  defcndeur  Zimi^nZZZ^i:^^^^^^^  "^^  -voir 

<lc  la,  qu'ii  otait  lo  ddbfleur  dcs  dlant*  '  \  .  ''  "'  '''^"  ^"''^•'  P"« 

n'ont  pas  ou  ce  bille.du  defcnlurrat  d   't       "     '""^"'''^«*'^"  P^uvoYiLs 
I'avait  donno,  et  qu'iis  no  juVenZ;  J  '  .     7  '''l*""^'  '  '»"'  '^  ^^^^^^ 
ont  eu  ce  billet.  ''  ^     ""'""  ^""^  '«""•  "ffi^avit,  a  quelle  datQ,  i|a 

^^':r:fr;St::i;!:r::^^^  lesp,,^ 

1«  %alit.  do  toutcs  les  transalS:!  7^    U^;:tT;?r  ^"  7  ^""P"'^^' 
joars  q„.  auraient  prdcddd  lV.„a,ation  du  ^ref  d  ^   ,if '''^"'■'  *""«  '««  »"»'« 
>        U  le  cas  actuel  en  est  un  exemni,.  frl      . 

nW  d'autrecreancierqueFZl  ^7^     T  ff   '" '^•'^'■''"'^«-  -^^-t 
«.nt  aujourd'hui  les  porteurs,  1'  ^      'renou S    ""  ^"''  '""' '"  •^«"'-«^-- 

Lo  ddfendcur  a  done  ajri  do  bonnl  5'     "     '      '""'  """  ^he^nce. 
^e  Pranck.     Qui  nous  <;^^  1  Llf  lut  j'  ''f  T  '*  ^'^'^  ^«  '«  fraude 
aux  dea.andeurs,  apros  Taeto  deSlVa  "tiM  .f"  ^T""*'  "«  '''"^^ 
a  accorde  au  ddfendeur  ?    En  verfu  de  ouol       1  !  '*  ^ '"''"  "^^  Recharge  qu'il 

lettre  do  chang'e.  Or  sur  ce  pot  1  '„:  ' tr! ''""  ''"«'  ^  l'«coepteur dW 
nionr:  on  a  decide  invariabloment  «„«  i.  ^   •  '  ."®  *""""*  ^  "^"^f  <*en»  opi- 
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1 


\ 


^y 


f.  '-■ 


W 


liaiublu*         Whore  a  debt  ari«c8  on  tho  eodonoment  or  aceeptanoe  of  a  bill,  the  iajdorsement 
Cvtifu.       of  the  bill  or  aoooptunce  itvolf  must  bo  proved  to  have  boon  made  before  the  oom- 
iiiiHsion    (ot  tho  aotQomfliiiaed  of),  no  prtiumplion  arising  from  the  date  of  the 
%iU.  ..  * 

Ainsi  ju>^t5  par  aritJt  dc  1827,  rapporK*  dans  Moody  &  Malkin,  Vol.  1,  p.  141, 
Cowio  V8.  Harris.  ' 

La  question  a  nionic  dtd  jiigdo  d'unc  mdni^re  dirccte,  dans  lo  sens  du  d^fcn- 
deur,  dans  unc  cauHo  ubsuluiuent  analoi^uo,  rapportdu  duns  Campbell,  Vol.  4,  p. 
,;?45,  Ros^  vs.  Rowcrod. 
'  Hold: — Where  tho  petitioning  creditor's  debt  set  up  to  support  a  coniinissinn 

'of  bankruptcy  i.H  a  bill  of  exchange  drawn  by  the  bankrupt,  aud  indorsed  to  the 
petitioiiing  creditor,  evidence  must  bo  uilduced  that  it  was  so  indorsed  before  the 
suing  j»ut  of  tho  eomniission.  ' 

^,  Voifei  lo  rapport  do  ootto  cause,  en  quolques  mots  :  .  ^  ' 

The  pluintitf-i  relied  upon  a  bill  of  cxoliango,  dated  23rd  October,  1814,  drawn 
by  the  bankrupt,  p.-iy:ible  to  his  own  order  (comino  dans  la  cause  actuollo)  at 
three  months,  indorsed  by  the  bankrupt  toWuldron,  and  by  him  to  the  petition- 
ing creditor. 

The  defcndiint's  counsel  made  the  objection  that  there  was  no  cwdcneethrvt  it 
had  been  indorsed  to  the  petitioning  creditor  before  tho  commission  waJs  sued  outr 

Gibbs,  C.  J. — l^tuiik  the  petitioning  creditor's  debt  is  not  sufficiently  estab- 
lished, as  Xc  h'ls  hot  shewn  when  the  bill  toas  indorsed  to  him,  \ 
»   Judgment — Nonsuit.                  .,                                                                         ' 

Some.  I'ropoMtion. —  Los  dcmandeurs  nesont  plus  dnnslesdtlnis,  pour  deman- 
dor  la  mi-e  en  luiuid.ition  forc<''o  des  bions  du  diJIoiideur,  u  riiison  de  I'acto  de 
cession  fiit  pir  ce  ilertiier  a  DuIVotic  :  cet  acte  ayant  6t6  fait  plus  de  trois  nmis 
avant  I't'ini/Bialion  du  brif  de  saisie. 

Cottc  dcrniJ^rc  jiioposition  est  bafoc  sur  lu  Sect.  .">,  §  5  dc  I'licto  do  faillito. 
18G4,  qui  dit  :■  , 

"  Mais  nul  note  ou  oniis-ion,  ne  justiBera  nucunc  procedure  pour  nicttre  les 
••  bions  d'un  fai;lli  en  liquidation  forcdo,  h  moins  (|Uc  de  procddurca  re  soient 
'•  instituees  en  vertu  du  prd'^ent  acte  acet  effL't,^a»i«  les  trois  mois  qui  suivront 
'•  I'acte  ou  I'omi.ssion  sur  laquclle  oa  s'appniera  poury  soumetire  ses  bions...'' 

fjcStatut  Anglais  12  et  13  V...Ch^lOO,Seet.  07,- et  la  loidofailliteauxEtats- 
Uni!',  Sect.  39,  out  dcs  dispositions  analogues  i  notre  loi,  si  ce  n'cst  quo  lo  d<51ai 
est  different.  Kt  sou«<  I'opijration  dc  cos  deux  lois  on  a  invariablemont  ddeidd 
que  le  del  li  dtait  fatal  et  optSrait  en  faveur  du  debiteur  unc  fin  do  non  reoevoir 
et  vi.s-ti-vis  le  cnSancier  une  declieance  de  ses  droits. 

En  r<Ssuni6  le  d^londcur  a  quutre  raisons  pour  une  d'obte#it,gain  de  cause  :  lo. 
tes  demandeurs'ont  failli  do  prouver  que  le  billet  qui  fait  la  base  do  leur  action 
cxistfit  a  la  date  qu'il  porte  &  su  face  :  2o.  lis  n'ont  pas  prouv4  qu'ils  on  ^taient 
les  porteurs  lors  de  I'aete  de  cession  sur  Icqucl  ifst  bifsiiJe  leur  demandc ;  3o.  L'au- 
raient-iU  prouv^,  qu'il  estiStabli  en  preuvo^ue  lors  de  I'ttcte  de  cession,  ils  ne 
^  pouvaient  avoir  ce  billet  qu'oa  garantie  coUat^ralc  et  n'avaient  en  consequence 
aucun  droit  d'action  conire  le  d^fendeur :  4o.  Kt  ()uand  uiSme  toutes  cos  roisons 
n'existeraicnt  {ius,  lea  demandeurs  ne  aont  plus  duns  les  d^lais  pour  soplaibdrede 
Tacte  de  cession  en  question. 
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demandours  do  metfro  en  lioi  d'rrf      ^  ■  "  f"""  J"'"-.'do^n«it  droit  aux 


^0  p.op„.i,i„„  ,„,,^„,,:::  'SSI  --^ /r^^  j^--'  '^'^ 


JU8t.ce  de  l«  3o  propo.i,ion  du d^fendeur    L     yl   ^  A  ""'""'  """'''  '^'*'"'''''  '*«'» 
Prin.ayane,  que  ,e  billet  „  6t6  .^^     ^  l^lt::^?^:  "^  '""  ""°  ^^'  '-• 
pr<5«o,..p,io„  do  ncre  droit,  Kujettc  A  pre„  e  co    X  o     f  ''  "'  ''''  """'  """•«  " 
,e8t  ceosd  I-d.ro  dcpuis  sadate.  '  'I""''  P«rtcu^d•un  billet 

,<iuant  H  la  seconde  proposition  du  d<5fendeup  U  A  ^     :, 

JuVant  dtabli  c,„o  Pranek'leur  dcvalt,  tav    e^    d^otT      "    ?'^'''"'''"* 
fcndcur.  '  "  »*""ent  q.o.t  de  poursuivrc  [o  dd- 

Lors  do  la  -reddition  du  judgment,  I'Hon.  J„.o  n'n  paru  sSnn, 
50  propos.t,on  du  ddfendeur  .ana  .ion  dire  do":  „tros'  m!;  r''?'""'""  '^ 
qm,  r,.  ^rouve  dans  I.s  eonsiddrnnts  do  .on  ju-^^^  '<  ^^^-  "l^^f-^^ 
"findki^ere  really  creditors  of  the  said  netitLT  ♦k  '^' "  P''""^''^ ''"'n,  [ 
partent  4  croire  que  le  savant  Ju^e  a^oulu  2  A  "  1  ''"'  »"««'d,:"no„s 
du  d^fbndour  "        °"'"'  P""^  '*'  '^•'J*^*'^'- '"«  «utres  proposUionj 

Jllgement: 

-ferred  to  under  it  cannol  «;:  L  J^  TtlT  Hnt";  ''V  *''«^^-'-^- 
^'''"l/creditorro/ the  said  petZZal^Zll^  ^  f'  '"'^'""  ^>''  '«  *« 
act  of  making  that  cession  of      !Zent!?  *"  r"^fW;  considering  that  the 

havejustified  pro«ngs  t^  plac^  e^U^^^^^^^^^^^  T,  "'  """  "'■«''*  ^^  '*«e'f 
puUory  liquidation,  car^-ot  hL  1  ,«  iT/  «'"'^^I'" "■•«"««  Cohen  in  com 
ment  of  Benjamin  kutch  nsT«  „1 1  "  ",  '"*"'  *"  '''""'^  ">«  »'»««••- 
haye  not  beei  commenced  within  thrrionr  '^V' f^^-'^-S^  -  this  ea^e 
by  Cohen  to  Dufresne,  relied  „tnrDa"rinr"  "'^'t'  *'"  *'''  ""'  °^  ««-•«" 
■jecing  the  said  Lawrence  Cohe7a,  Cl^l  T  ''  '''  ^'"''^'  ^  ^^^ 
do  grant  the  petition  phe  said  L:;::!^:^^^:::'''^^'^^^  I 

-J^J.  C^^iW.,Q.  Cpourleademandeurs  ^««'""»«'»*  q«a«hed. 
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''      -'  MONTREAL,  18TII  NOVEMBER,  1809.  . 

*.  Coram  ToBRAMCE,  J.    ' 

No.  1030. 

Rfdp'ith  tt  ill.  v».  Tin  SuH  Mutual  Imnrnnee  to.,'und  A'«//iii/Jl  «A «/.,  I'lointiffH 

jxtr  ripritii  dUnilanciJ 

Wild  :-l.  Tlial  a  contract  ofiniuranop  tUcgini  to  havo  Ix^n  mad<>  Id  Montreal  by  an  ancnt  tb<>n 

or  an  Iiiiiiranof  (.'uropany,  incor|ior»t^d  by  llhi  >wii  oflhoHlitte  of  Now  York,  Who«i  charlvr 

and  l>y-lai):i  pruvldi-  that  it  can  only!  contract  In  Now  York,  and  by  lt»  Troiildent  or  Vlce- 

rrpi>tdcnt,  In  nulTand  void.  i^ 

and.  TJiatllifl  •tatpmcr.U  or  admlfnionii  iUan  HJoql,  ina«c  afUr  the  onntraci  liaii  bocn  {wrlbetod, 

''  ai'o  InadjtnlMlblo  a«  ovldenou. 

Thte' wns  n  trial  Boforrfo  special  jury,  in  an  action  by  tlio  plaintiffs  to  recover 
from-ilic  defwndnnts  tlm  sum  of  $9,460  cy.,  alleged  to  have  been  insured  by  the 
dofondantH,  on  a  earga  W  molasses  of  tlio  value  of  $18,900  oy.,  shipped  from 
MaUnzas,  in  Cuba,  on  boar^a  vessel  called  the  "  Tliomas  Connor." 

The  contract  was  nllogcd  to\^ve  been  made  in  Moiitrcal  with  the  defendants' 
agent  here,  and  a  record  thereof  lijadc  by  him  in  &  book  which  the  plaintiffs  pro-, 
duced..  \ 

The  defendants  pleaded,  amongst  ottu^r  (hinge,  that  under  the  charter  and  by- 
laws of  the  Company  no  such  cotitraet  co^  have  been  legiiHy  entered  into  here, 
and  that  Ihc  Company  could  only  legally  make  a  contract  of  insurance  in  New 
York  City,  and  by  its  President  or  Vice-President. 

ToaiiANCE,  J.,  charged  the  jury  as  Tollows: —  -^  --«-v>^' 

In  reviewing  the  facts  which  have  come  before  you,  gentlemen  of  the  jury,  it 

is  right  that  I  should  remind  you  of  what  are  the  respective  duties  and  powers 

^,     of  the  Court  iind  jury.     They  are  stated  as  follows  in  the  two  articles  of  our 

■f  1i  CoJo.  C.C.  V.  40G,  7  :  It  is  the  duty  of  the  judge  to  declare  whether  ovidcpce  is 

J -gul,  and  it  i.s  the  duly  of  tlie  jury  to  say  whether  the  evidence  admitted  is  Huf-_ 

ficieiit.     The  jury  decides  as  to  facts,'  but  must  be  guided  by  the  directions  of 

the  judge  as  regards  the  law.     AH  qubstions  of  fact,  therefore,  gentlemen,  are 

within  your  province,  and  matters  of  law  are  within  the  province  of  tho  Court  ; 

audit  is*  your  duty  with  .regard  to  these  matters  of  law  to  take  tho  direction 

of  the  Court.     The  whole  litigatioh  between  the  parties-  may  be  summed  up  in 

the  answers  to  live  questions.    The  first,  and  not  a  material,  question  I  think  b, 

whether  there  was  in  existoncc,  with  regard  to  the  Columbian  Co.,  a  valid  policy 

^  of  insurance  at  the  time  of  the  loss  of  the  "  Thomas  Connor,"  and  the  ajplication 

•^.in  this  matter,  in  thp  Columbian  Insurance  Co.,  and  if  its  existence  prevented  H'C 

alleged  contract  with  the  defendants  from  taking  effect  or  being  enforced.  Now, 

no  stress  hos  been  laid  upon  this  point  by  the  defendants,  and  I  take  it  they  do 

(      not  rely  upon  it,  and  at  any  rate  there  is  no  difficulty  in  the  cose  Arising  out  of 

this  point-^be  existence  of  the  other  policy  with  the  Columbian  Insurance  Co. 

The  next  question  is,  if  there  was  a  Cohtraot  of  iasurance  effected  on  behalf  of  tho 

Sun  Co. ,  through  Mr.  Hart,  with  the  plaintiffs,  Redpath  ArSon,  was  there  condeal-  [ 

ment  by  the  plaintiffs  of  the  fact  that  the  "  Thomas  Connor  "  was  overdue,  and  Md 

not  been  heard  of?  Was  the  fact  material  and  fatal  to  the  contradtof  iDSur^ijoe  ? 
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W.«  Iho  conoo«l,uont  ii"^m.acri.l  f«ot  i.,  thiTwTtor  ?  tIT^I        *T7 

to  the  ...atoriulit,  of  tho  ooncc.„I,„c„t  i,  b  Jo    'oj    Y^      t""'  "'^  '"^"'^      «'--» 

of  Mr.  Anthony  «,  to-the  reasons    1.1  1  u    ^""  '""°  ''""^  *''"  «'«'l«n«o  "'-"^"^^" 

U.oy  declined  tiforiHic.     ¥0?^"^    ^    ?.  "T"""' "'"'^"''  'W  were- why   ^ 

•  l.a»othcevidcnco  ofMr  W  D  R  J„!  /T'  """'•^"°"'"  "'"''"«;  ""^  you 
from  Ma.on.«to  I^ortland  Mi";  ^l^"  l'"'"  T'."""^"  •"^'"'^^"^ 
lions  to  decide  wi.h  rcgnrd  to  the  aj^^^^-  ^         ^  '''""'"  ^""'  '""''■ 

...ore  about  it.     The  n«t  que     onrX        C"*  "."l  l"'";"  ""^"""''"^  ' 

tual  Insurnnco  Co.,  „,uke  a  contrnc    Jil  '  ""  '"''"'^*''^  ^^'  ^un  Mr.- 

on  the  e„r«o  of  the  <<  ThonJ/w  ^^  Nr:!""  '.'r:  ''°'^''''^"  *  ^^"" 
^o,d  '.  agent,"  „, neat  deal  of  ^l^J^f"^  T^'^  '"^  the  .noaning  of  the" 
...her  according  to  tho  views  of  f ho!!^^  .    .  ''"''  **"  °"°  '"■^°  ""^  on  tho       ^ 

-n.cintercMfof.h:;r^*r  ;;:^^';;:7--fj--»^-cordin«    __, 

-dcncaning,  therein  U  douU  ;  bu    we  LerL      ,7  1.    "*'""'"'•"' "^  ^"^ 
•0  be  tiK)  meaning  of  ,he  word      Fo  C„    .  "^  """  P"""''"*"  ^^^''^^^o^ 

•1.0 city  ,0  collect  your  re,"     but  Z  '    ,  ^""  "'"^  ""'''"^  "  ''""««  "««^"'  "> 

your  property  nnd^ign  0^;:  ^      rfl.^^^^^^  not  justify  hio.  in  „.ortgagi„g 
Theque«tio„  then  coLsL-TalJu      '        "  "°*  '^«  ■»''»'">S  of  tho  word. 

»^nd,  and  thee'videnee  :/Mr.  «:  ^  UrT,:?;/"'''""'  ""*';-« 
Pdfyf  d  po^itively  that  ho  wa.s  covered  .h-.l"  .  '  f  ''  '^^'  ^""^  ^''^'^■ 
Veei^nt  which  was  entered  i  to  b"  wt;  1  H^tf  Tf  7°  "^""'^  ''^  ^''« 
r^ogreement  at  the  time  th"t  1.!^..!  .    ",1  ""'  ^'''^''^' '  '^''  '^''' 

rtk  in  question.     Mr  II„  h'o    the!        V"T?  '""'^  '*''"  '''^™*  »°^  *'«^°'  »«'« 
anything  more  than  a  m  d  „n.  n  ""'''  ^'""'^  ^""PhatitaHy^that  ho  was 

^uLce  Compa  y  „„       ITllt^^^^^^^^^  ■ '"'  ^"'°  ''«'■- ^-'Mhe  Sun  In- 

New  York.  '  Yo'u'  I  ,.e   e  r     ,    e^^^^^ ""  "  T''°  ''^  ?PP"""'''"'  »"''  «-<>  ^^  ^o 
reg-rd  .0  the  ^tate.llr^^t^^^:::::  ^^^^^   -^-t^  with 

^within  your  functions;  you  have  seen  3' fM  l'""''  ''  P*'''"''"'^ 

before  you  ;  you  1,ave  heard  Z        ^  ''  w.tnessesl^o  their  evidence 

other;  and  you  are  u.l  es  0   t1  l  of        T'  ^'''''  ""  """  °''^«''^''  '"'•^  <>"  ^ho 
your  minds'for  your  ^    r/^  '  J  ^^^^       ^' ''-  --  ;  you  ean^make  up 

«ide  or  on  the  other.  Wm/re- 1  0  'ft  ?7  j'""'  '^  ^*"^  «"  ^''^  «"« 
what  took  place  the  following  d  1  h  ,  f  ir,"*  ''^  f  "■•  "•""'^  ^^'""'^"^  -  ^ 
that  he  had  taken  the  ri..ks  of  Mr' fil"  '  0  c"  T'^'^'^V'''"-  ""'*  *°  "^ 
matter  and  upon  examination  of  authoti^;i.^«,"'^:''r"^  "P""  '»»- 

ted  that  question  to  b.,  put  to  the  w  tne  V  it  w  u       ""'"^  ""'  '""'«  P^''""'- 

day  following,  and  yo„'wi,|  not  r^d  t^;ll::  "T^  ''''  '"'  P''^'"'^"  ^''^ 
the  evidence  of  Mr.  Henrv  yiar^^^ZT  T'  ^""  °""  y°"  "'"  not  regard 
-Nay.  Iwillj«s;?:7fo^;Sfr  lltf'r'r^  place  on  the  follw. 
J- Of  evident,  "  whether  the'l^Irio::;  2^^^^^^^^^^^^^^  ^  ^''^-'^ 

."  to  a  transaction  already  naat "     th^  •  """'"ssion  ot  the  agent  in  regard 

closed  the  day  be  Jj    ahT  tatTme  t  Jf  ^^^^  '"  '"  '"^  ""^  '«'" 

"butwhileh^  agency  for  simlLrK         "^  "!^"'*^ '" ''^e^'J  *«  date  is  true.- 
.   „  agency  for  similar  business  still  continues,  will  bind  the  prfnei;.! 
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(Irte»i  noJupiKiir  lo  hn»o  been  nxprwilj  ducidud;  but  Iho  wi'iv?ht  of  authority 
^.mnM"rr'  '  *'*  '"  '''"  '"•«"''»•  •"*    Aiij  other  book*  which  1  h  .»o  lo.Aod  iulu  i«ino<i  do  noi 
luikp  nn/f|iiMlift<'fttion  of  thu  niirKTul  ruhi  lluit  th«)  udtiii.xMioii  of  ilie  iifjont  luu^l 
liiivo  b»'cu  ui:idu  nt  tho  tiino  th'u  tratianction  whn  Koinj^  on  ;  othurwrMe  ho  i»  «  nicrt 
wilncnH,  nrid  oujjht  to  iw  put  in  tlio  b«ii  bt-lbro  you  und  iiinku  oiilli  with  roKurd  t« 
hi*  •ttufvniontj'.     I  Would  rt-niiod  you  of  whiit  Untk  plnon  in  conncciion  with  the 
triumniixtion  of  tlio  iippliotiion  for  induraiioo  to  Nnw  Vork,  TU  iipplicntion  IwinK 
cnoloHid  in  u  lotlcr  with  iIki  nolico  uconniftiinyinf^  it  to  ciidii  of  llio  dcfindant», 
would  xhow  phtioly  (hut  Mr.  Il.irt  intfitdod  himply  to  Im  a  UM'diuin  of  couiniuni 
tMtion  Witl|||^(!  lH>fUMncoC<Miipuoy,  und  trutiHiiiitvtiifiippliciiliou  of  tlio  pliiintiffit 
to  Niw  York.     Tluro  in  UiIm  to  bo  niid— I   think   I  cinnut  help  niiikioK  tho 
nni.irk  in  ri'-^nrd  to  llm  triniKiiolion  of  tho  buHinoK;*  in  ihii  oiow — thni  fntni  all  I 
MiM)  of  the  narriitivo  of  tho  cirouuiHtiineoN  in  thiit  ciow,  if  Mr.  Hurt  intended 
to  bind  tho  Conipiiny  by  hi><  net  upon  thin  diiy  it  w.i    utia  in  u  hurried  wiiy,  wuh 
no  piirticuliir  cnro  um  to  tho  miture  of  tho  rink  whioh  ho  iiHHuiuod  ;  and  on  tho  purt  of 
the  plnintiffi,  it  wim  dono  without  any  conditions  wlion  milking  tiio  nuroomunt  thut 
,  IMr,  liiiit  WHH  iin  o-^cnt  for  the  purjMiso  of  Hiking  thin  ri^k.     Thi^ro  i»  a  iilrik 
ini^  eonlriwt  bitwoen  tho  rcckliMcni-MH-w^Hi  whioh  ho  ni:ikori  thr  iinrconiont,  and 
the  Oiirefui  busint'H«.liko  manner  in  whicli-^io  ninniigciH  of  tho  Conipiiny  did  tho 
Hiiino  thiii(,'  in  New  York.     In  tho  ono  onso  tlicro  was  no  conMider.ition  whatever 
given  to  tlio  uiutter ;  it  is  simply  the  rocoption  of  an  application  nnd  hurrying  it 
off  to  Now  York.  In  tlio  other  case,  as  Mr.  Anthony  told  u»,  there  wiin  the  moat 
careful,  most  buHlnosH-liko  estimate  of  tho  nature  of  the  rixk,  and,  ofler  careful 
couHideration  and  deliberation  by  tho  three  agents  of  the  three  Companioii,  they 
came  to  tho  concIuHion  to  rejcot  tlie  risk.     That  is  a  ciroumf<tanoo  which  ia  to  be 
considered  in  this  matter,  in  order  to  decide  correctly  whetbcr  Mr.  Hart  really 
was  the  agent  of  tho  Company,  and  iiftcndod  to  lie  (h^ogont  of  the  Company,  to 
bind  them  at  tlie  time  to  receive  the  applicatRm.     But  at  the  same  time,  gentle- 
men, I  merely  tl  row  out  ibis  suggestion  and  make  this  remark  to  you.  You  are 
the  judges  of  this  mutter.  The  next  question  which  comes  up  is  whether  Mr.  Hart, 
on  the  23rd  January — tho  day  of  tho  insurance — was  the  agent  of  the  Company) 
carrying  on  business  for  them  at  Montroiil,  with   power  to  effect  insurances  on 
their  behalf.     Was  he,  on  the  23rd  day  of  January,  the  ogcnt  of  the  Company, 
ciiipowcrcd  on  their  behalf  to  make  this  policy  of  insurance  ?  Tho  plaintiffs  have 
ooii.tidercd  this  a  very  important  point  in  the'oose,  and  they  hove  displayed  • 
great  deal  of  ingenuity  in  tho  exhibition  of  oirouuistanoes  and  busincis  transac- 
tions between  Mr.  Hart  and  persniis  insured  in  the  Company,  and  have  oited 
among  other  oases  brought  before  you  throe  cases — one,  the  Gas  Company  against 
tho  Sun  Mutual  Insurauce  Company,  which  was  litig.ited  in  the  year  1863;  an- 
othor,tho  case  of  Janes  against  the  8:>me  Company,  litigatod  in  the  year  1865  ;  and 
the  ease  of  (he  Commcroial  Bunk,  litigated  in  the  year  1868.     I  have  carefully 
looked  at  the  circumstaiioes  connected  witii  these  three  cases,  and  I  oortainly  do 
not  goe  that  they  touch  tliQ  question  that  is  before  the  Court  ond  jury  at  the  pre- 
hcnt  timer  *  With  regard  to  the  Oas  Company's  case,  it  was  a  question  with  regard 

*  1  GrecDkaf,  Svidenoe,  §  113.    See  albo  Story  on  Agency,  §  134. 


^■**\- 


'm\ 


SnrKJlIOIl  COURT,  1860, 


•r 


In 


wny<,y.«orvicoup,»Ml.odofond«nhnt  their  nluclnrr  ''"  "'"  ' 

oould  n.c<-ivo  ...rvioo  for  them  an,l  21  f    .  "'"'"  ""  "«*""  ^'""•°  *''"* 

I  think  u„„co.,..ry  tou^Xnfhl  T  ^"'V""'"  '"  '^  ^^'  ""''  ^ow, 
".•ore  or  Mr.  Mar  '  Zl  /  ,,rr'  V"  "' f  ""•^9/ with  ro...r.l  to  ,he 
»"«  of  thut  affidavit  wha  t,  •  ol  Jt  of  T  "T'"'  "''''  '"«'"''  ^^»'»  "-'"• 
wn.  ,0  «how  to  the  Cou      „  di.t h^^  v  n.  "'°  r:"?  "'"  '  ""'*  "'°  «»'>'<''  -"Ply 

rii^  on  ...ir  boha.f  To  "ocl^V.t: tr"  I;  '^wu""  1^  ""  •"'"°- 
which  should  guido  Court,  an.l  ..II  ^  .  '"^  '""^"''^  *«  '^o  rules 

-^c.  rule.  „'re  f«n.il  «  r„  ;.  e  '  T^ll "  T"  ''^  "«'""'"""'  '^'^P""-. 
f^--'--  with  regard  J  O.  Z^  ;  f  ::1;:;''?.:^';"-- -'-f  ^H^ 
torin«  jnny  be  in  which  the  contrnot  i»  „.«  f*"'™*^*'  ''owovor  general  the 
ooneerning  whieh  it  appel  ,h  „h1  'T""  '  *  ?  "*""''  "''^  ^"  »''«  ^h'^R" 
.ppIieHtoeonfrac...but'^^e"„Ler«  0^^^^^^^^  !  "'"'^  '"  "°"*™"'"  ^hi- rul 
»  what  w„,  intend  d.  Y^Zt tZ  "^  "r?"  "' '"  "'"''  ""^  I"""''"" 
H..oon  in  one  of  hi,  generalnri  J"!  ,"'''"?  *''"  P""'*"  ''»'^  '"  "•«". 

-ceording  to  U.e  prin' iplo  tT::  7'Zr:i  ""t  *""'"  ^^  "^"^  ""^"""-'^ 
we  continually  u«  wi.h  regard  to  thotl/J"^  ''.'''*''  """^  '"  "  ''""''  "''i^h 
in.)  there i,aoo„W.tar/:he::i:rt^^^^^^^  •>'-•»-'-  ^Broo™',  Max- 
statement  of  tho  Company  i„  that  car  n5  1  IT^-  ™"""'  """^ '»"'""«  "^  ^l'* 
ofit,  it  is  impossible  trcole  t^an'oM'  I  ,"  "^^""''  ''^"'^  '"  """^«  '"  ""PPort 
;U.ementJ.i.p,Z:rZ^^^^^^^^^^ 

that     They^aturallv..    S    t;:  t:^r'"^ 
•;n.prehen,ive  as  wo^l/be  Si:     7pr^^  „t  tr^^^^^^^^  ^  '"««  -^ 

towhat  thoy  meant. -In   the  same  nZ^Il  n   ""'""'^""^  "'"^'k"  ««   " 

».d«  .nd  .ffocted  insurance,  in  the  C'Z  Vm  "  ""''^"•'""  ""''  »»'•  ^-tt 
i-«cur.,e  e,pre.ion.  bocau^  in  In  :;;;rth  "r"'  ''''''•  ^""^  '""  «» 
in  this  case  of  insurance  wa,  made^^tNeJ  Y  I  '^''"^  "'"'  '"  P'"'^"««'^ »'«'« 
the  application,  doubtless,  was  sent  o  Tc  '  '"  V°'  "*  '^'""*'«"''  ^'^-''gh 
t-;;.  I  «hal.  now.  in  co;ne^  ,C  tiu/  is  flT',  *';>""  *"«  "^^  "'  ^ol 
•athori«ng  Mr.  Hart  to  make  contrao  1  of  '"«  "'  '"  *''«  ^^^P'-y 

«fcr  to  two  of  the  letters  of  thVco  „„  Tr""""""  °"  '^''"  ^^'^^ '»  ^'<>«t«»f      ' 

N-w  York  on  the  17tTjan„t?  lS"''  J''™  '"'  '■•'*•  "'«  '«"er  written  f^J.'    . 
they  would  be  happy  to  o^  a  L  1  U"h  M r  H.^"  T^  '  '  ^"^"•"^^^  *''- 
»n ;  and,  ho  adds,  "  any  other  risks^errJ^      ,  ^^°  ""'''  •"  ^'-  ^«"- 


('•-•iiitih 

**. 

'*Hn  KutN* 
'Mri|tic«  vo, 


1 


*■ 


04 


8UPKU10K  COURT,  1S69. 


««4H*k  (l>«>n,  nnd  tkoy  could  •Anuiud  tlio  rink  or  not  an  thoy  coimidnml  would  Vkt  (tir  (ha 
1k«liVMi)tiiii  i'ltcrimtit  of  lliti  «lii»n'liold«!r»  whom  «lioy  roprem'ni.il.  "  Any  otht>r  rink  offffHl  to 
lM«iM««< ..  j,„„  f,„  „„f  coMnidorutioii  Riniilor  to  tlioio  covcrud  l>y  llio  (MlicicH  of  Mr.  ThoniM 
•nd  Mr.  Urqulisrt,  tho  latter  of  wliloh  gcntli'pirn  iniiuroii . wholly  with  ui*,  wn 
vIibH  bo  hnppy  to  entertain  on  tho  *nnio  terniii."  Th«n  thi<r«  !•  (ho  luttar  of  th* 
Hth  of  Januiiry,  1805,  which  cornea  np,  and  th«  flmt  -pMrt  of  which  notioM  an 
ahandonnicnt  which  hnd  bi^on  imprudently  m!n«>plcd  hy  Mr.  Hurt.  "  TJbcra  ii*'' 
no  objection,"  thoy  nay,  "  to  your  bein^  a  medium  of  IrnnHnifikiion^  but  nothing; 
more ;  tliiit  ia  a  |H)int  upon  which  wo  mutt  bu  peremptory  in  all  onmm."  Then 
there  ia  the  evidence  of  Mr.  Anthony,  which  ia  very  clear  on  tho  auhj«H]t  of  Mr. 
Ilurt'h  powcrn.  That  they  wore  of  a  very  limited  charncter  ;  tliiit  ho  wmn  outhn 
riii'd  to  accept  acrvico  Hincu  I  H(]  1 ;  that  ho  wua  authorized  Np«wii|Jly  in  oaaca  that  oauie 
before  tho  C?ompany  to  make  cxtcnMiona  of  policy  and  to  receive  notiefta.  The' 
counsel  fur  tho  defence  made  n  {Hiint  of  the  ovidenou  of  Air.  Tliomua  UtMK 
and  Mr.  A.  T.  I'utteriton,  who  received  from  Mr.  Hurt  cjrtifloutoa  to  tho  cffec^ 
that  they  weio  inaured ;  but  Mr.  I'ntlorMrm  expliiitm  tliiahy  a^iyinp;  thiit  tliia  wun 
;  done,  he  8Up|K)aea,  upon  un  open  policy  w'hieli  Mr.  Hurt  held  himnelf.  "  1  undor 

Ktood,''  ho i«iyH>  "  thut  ^Ir.'llurt  himMciC  Imd  iin  open  policy  hi  the  (v'ompnny  upi)ii 
.which  thcauoertiflcutoa  wero  ini-urcd,  and  undcT^too*!  from  Mr.  Hurt  thut  ho  had 
un  o|ton  policy  with  tho  Company  himxelf  up<ni  wliich  he  iiiHurot|  x}*.'/-  J'hoX/'ourl 
here  would  miiko  u  remurk  which  it  xhould  have  made  admo  iinio  a^n.     You 
hhoiild  carefully  Hcpnrato  tho  acta  of  31r.  Hurt  jrom  tho  acta  of  thq  Company ;  ' 
you  cm  decide  for  youraclvcH  what  Mr.  Hart  actually  did  in  ttiiauiatter-^in  hi^ 
hitcrviow  with  the  MosHro.  I{ed|)uth  &  Hon ;  and   it  ia  another  quoHtiortdiow  fur"* 
he  wu.i  authori'suu  by  the  Company.     And  one  other  point  to  whieh.1  wiiuiid  call 
your  attention  in  tho  quoHtion  whether  the  defendunta  here  miiy  bo  bound  iu 
the  cuHc,    whether   the  dcfendantH  can    bo  bound    to  nn''y  contract  of  inaur- 
iincc    effected    elsewhere    than    at    tho    pl'ieo,    and. otherwiMO 'than  .in    tho 
m.inner,  authorized  by  their  charter  urtaby-luws '(     In  1841  an  Act  in  passed  and" 

it  refers  to  another  Act  which  incorponitod  a  Conipan'y  previou-sly  to  insure tho^ 

United  Inauranee  Company, — and  that  Computiy  hud  power,  by  inatrumont 
or  otherwiHC,  to  make  mariiHKinHurunoca  upon.  veN^iclx,  their  gooda,  and  so  on,  and 
all  corporate  powcra  of  the  said  Company  hIiuII  be  ozcreised  by  o  board  of  trustees* 
iuid  there  are  no  leaa  than  tiiirty-two  of  those  truHfooa,  who  shall  have  a  P/osident, 
a  Vice-President,  and  so  on.  Then  oomea  a  very  important  clauiH)  in  tho  Act,  , 
which  says  that  the  operations  of  this  Corporation  ahall  be  carried  on  in  auoh  a  place 
in  the  city  of  New  York  us  the  trustees  shall  direct  aodnot  elstmhere— in  the  city  of 
Now  York,  and  there  al^contruots  have  jto  be  made.  And  No.  9  of  the  by-laws  auys 
the  President  and  Vice-President,  and  second  Vice-President  if  there  bo  one;  shall 
'have  power  to  make  and  execute  contracts  of  inHUfunoe  upon  behalf  of  tho  com- 
pany, but  none  shall  be  mado  when  two  are  present,  if  either  dissent.^  There  is 
'  the  greatest  car^  taken  liere  to  protect  the  shareholders.  Tbeir  interests  are  of 
very  great  importance  iiva  mutter  of  this  kind.  This  is  a  question  of  law  which 
is  exclusively  within  the  province  of  the  Court ;  and  the  (.'part  on  this  question 
is  against  the  plaintiffs ;  and  it  is  UK^efore  the  duty  of  the  Court  to  charge  yon 
>  that  Theodore  Uurt  was  not  empowered  By  th^m  to  (pffeet  iiilsuraiiOM  iii^^^ 
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bch.lf  th  t  tlu,  ph.in.lft  hof  f^^i  ^  „,a,,  ,h.»  ^,^„„^,„^  J,,,  ^^  - 

.«««  to  ln«y.,  .nd  did  not  inmn  tho  .uol ««.<«.  of  tho  frfaintiff*.     Yoa  will  T.«,;.'i,«^ 

tho«.dircet.onj.oftl,o(J«uri.^  %fi'r„„co  hn«  U,„  ,„..do  tolhi,  cn'««  «r  MHhIII.  " 
r,.j.g»l...t  .1.0  Montreal  I„,uranoo  (•„„.p«,.y.       Tl.i.  I.  «  <,,..„   whicU*!,  " 
d^eo  ly  lu  point.     It  w.,  chore  hojd  by  .h„  Vri^j  tV,.t„«n  .Mt^  ch-,r.ar  of 
.h^  rompanj  diroc.cd  the  way  of  „.„Vi„«  oon.ncM^yo.  .ho«Id  r.n,...,l-,r  ,l,o 
,    cridcuc,  and  pnnoiplo  borc^tUt  Mr.  Mnrruy.  th.  m«n..K.r.  could  I...'.  iL.d  .ho  ' 
f^mp^ny  In  a  d.ffcr«„t  way      fnlhatca^,  tho  Court  ind  jury  doon.od  it ,.  l.-ud 
.mor   ho  pUI„..ff,  M.,.  n,id.-Kli.  .U,.!.  Mc(l.lli,ruy  i./bor  „«i.K.a  nnmo.    '         .  , 

«r.nao  w Uh  M/.  Murray.  Whon  tho  ,,„..,io„  „„„,«  «« ,o  tho  ...ynont  of  ,ho  pre 
n.iu«..-.-,t  w«M  a  prou..u,a..f  .K,.no uM.oun.,  ,.„d  Mr.  nay.Vh«p|K.„i„K  Ip  h«  in  n  cd 

"  ol'ToT''  n '17^'"  ''"'"'""'"  ^""•'  ^'"^'-^'^  ""-J  Mr  Murray         . 
r  omiun,  1„  fact,  wa«  nevor  puld,  tbo^policy  w„«  novor  KJvon  to  Mrt.   ReiJ   and 
won      ;fi-ooourro.  aub.o,uo„..y.„,.d„elain.wa.„v.Joon,h<rolp"^^^^^^^ 

L  an^al"  an  1       /  '   T"^  ^"'^  •""^-"  '^'""•'^""^  viowof  Th^c.-o  ;  it  woot 

tuS      Til   I  "f  V^  ;''^^'"-^  "'•  An-.!  decided  tho  ca.se' cuid  not  be     ' 
touclod.     Then  .t  won,  to  the  Privy  Vomnl,  and  .hero  i't  w.n  depidod  -and     ^ 
Jccdcd  n  «  way  which  l.nH  ...et.  aa  fur  „h'  I  have  been  able  .«  obnorv     with  thl  ' 
^    yn.ba.ono    .1.0  Bar  of  this  country.  Tho c„ao  wan  dccild  ^  r^^^^^^^^^^  •         ^ 

*H  "iiuuoi.  ouier»iijH'.     1  hat  caso  wita  a  very  intcrcH.  na  can  for  hiw 

valuable  as  „  .«,  w««  procured  at  an  expo„Ho  of  .^..i^nf,  like  iTmtX^  >/^ 

I. leZn  .   "    -  •"""'■'"•'"  '■'^^  ''»'••     ^'''•^  "»*  know-whothor  any  ,f  yo«  '        ' 

wer    ir.;^^^^^^^  •"^'"'  Co„.,nc.cial  iiaak  of  Cfiuoda.  bu    tC 

■    I    t^fe^o  P    '"  ""'""'r/"^'     This  oa«o  was  Iiti««fbd  in  Upper  C  nada,   nd 
ZlT^^f'iy      r*'  ^''«°'-^''™*J"«rHaso.  in  which  thi.  bank  waa  p  ain 

wa?Sr.'^rt?"?"'""^''""^"'^^''""'^"-     ^^<^GreatWcstornT«,X 
was  .ncorporatod  u«dor  a  certain  charter,  and  was  interested  in  a  wea.ern  road  ' 

;oa,  a  v^ry  co^^„b.o  j^:^:!:.  ^iz^z:!.^!!^ 

.^rtr*°'^'^;Sl^'^"-  «"»'«^-"»^"'o  Oroat  ^Ltorn  R  S,.  ltd 
op  7  h.8.mou„t,  anJ|Wa,ion  waa  litOto^  before  tho  Courts  H  ro  howTar 

"^7fr     K^'r"^^-''""^^^^^  The^uctioncalupLl     ' 

thewopeoftheirchartor.  Itwasdccidcd  in  one  teiS^«.|Ipl  Canada  bu"fin.dlv   ' 

tho BhZof  tLlrh   T&    "'."''"  """'•  '  *'"°""'  '^'«'«™°°«  '»  »"^  value  of 
the  Bhares  of  that  bank  Bubscqucntly.     There  is  ^^oasonableneas  in  this  rule.    The 
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Coiiipany  consihts  of  $ liurcholdcrs  wlio,  in  fact,  empower  thoir  nianngcrs  an4  off- 

»«Sui"ii«tuaicor8  to  net, ill  the  wuy  and  to  the  extent  pointed  out  in  tlicir  charter,  and  who 
"■•umDM  Co.       •x^i-i-pir 

wij>ht  00  ruined  it  their  uuents  had  power  to  bind,  than  by  exceeding  their  char 

tor.     TukotlnjcaseoftiieBuiikoriMonlroalforoxamplo.     Suppo.«o  the  Director! 
of  the  Bank  of  Montreal  decide  to  transmit  to  Uong  Kohg,  in  China,  say,  one 
•      \  haifof  tlieir  capital,— Uireo  millions  of  tlio  criipital  of  the  Bank,— for  banking 

-.    operations  tliere,  and  suppose  a  suit,  arising  out  of  a  breach  of^'contract,  was 
\  broUgiit  against  the  B  ink  hero  in  Lower  Canada,  and  the  question  wus  raised  as 

to  tiio  liability  of  tiio  iJank,  the  very  first  cflkostion  that  would  come  up  would 
be,  wliat  is  the  scope  of  the  chart^-  ?     Thotioilijr  would  look  at-once  to  the  char- 
ter to  know  what  were  tlie  powi^-s  of  the  directors  of  the  Bank  ;  otherwise  the 
.i\      " .      ,       shareholders  might  bo  jcurnDd.  N'ow,a^ttemen,  hoiv  is  this  Insurance  Company,. 
Z^^      ^  w*»'cl«  in  tlio  mo.4 eiuphitic  term)*,  in  g^g  to  the  legislature,  ask  that  the  ohar- 

,  tor  should  provide  that  i^^  operations  and  oflBioos  .shall  bo  in  the  city  of  New  York 

»i>d  nt  such  place  as  the  trustees  hhall  direct,  and  no>  elsewhere,  and  would  it  bo 
right  for  the  President  auxl    Vice- President  and  directors  to  establish  insurano 
offices  all  through  tho  United  States  and  all  over  the  world,  to  bind  the  Come  ^ 
pany,  without  tho  shaieiiolders  knowing  anything  about  it.     Tho  shareholders 
wish  to  keep  the  business  entirely  under  the  supervision  of  (jho  head  officers  in 
New  Y-ork,  and  that  there  bhall  be  no  contract  which  does  notemanale  from  New 
York.       It  may   be   said   it  is  hard   for   those  who  contract  in  ignorance 
of  the   inability  of  the   agent  to   bind   his   principles  beyond  the  limits  of 
their    charter.       But    we    are    bound    to    know  the  capacity  of  those  with 
,,  whom    we    contract.       It    is    the    same. as    in  the  case    of  married  women 
Apd  minors.       He    who    makes    a    contract    with    a    minor    or   a  married 
woman   is   to    blame   himself  knd  no  one  eke.      If  wo  ignorantly  contract 
.with  them  we  must  take  the  consequences.     It  war&  reasonable  prayer  for  the 
promoters  to  ask  a  Legislature  not  to  allow  the  Company  to  make  «  contract  of  insu- 
rance out  of  New  York,  and.it  is  our  duty  to  protect  the  Company  in  this  respect. 
It  was  argued  on  the  part  of  the  plaintiffs  that  foreigners  should  not  be  protected 
in  this  requirement  of  their  charter,  but  the  Court  here  cannot  respect  persons 
and  make  a  difference  between  foreigners  and  citizens.     I  know  of  no  law  of  civ  il- 
ieed  society  that  would  justify  the  application  of  a  different  ruje  to  a  foreign  oor- 
poration  an^  a  Canadian  Company,  and  in  connection  with  jthis  I  would  just 
refer  to  a  clause  in  the  Consolidated  Statutes  of  Lowfer  Canada  which  provides 
for  the  proffcction  of  foreign  corporations.     (Sec.  2,  Chap.  91).     "  All  joints 
8took  or  other  companies  or  bodies  politic  and  corporate  who  have  a  legal  capaci- 
ty in  the  jurisdiction  wherein  they  are  respectively  erected  or  re<^gnised,  and  all 
persons  on  whona  6y  any  properly  constituted  authority  or  law^  whether  of  the 
heretofore  prince  of  Upper  Canada,  or  of  the  Imperial  Parliikment  of  Great 
Britain  andjl^ad,  or  <f  the  United  States  of  America,  or  of  any  of  them,  or 
of  any  other  foreign  B|ate,  colony,  or  dominion,  the  right  or  pow^  of  Bueing  or 
being  sue^as  been  conferred,  shall  have  a  Hke  capacity  in  Lower  Canada,  to  bring 
and  defetid  allac|iojp»,  saits,  plaints,  bills  and  proceedings  whatsoever,— and  sball 
byindbefore  dll  Courts,  jai^,andjadidiarauthQritie8  whatever  in  I^werCanada, 
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roZr  1      "'^'"'"•«*"'«'«'  «'  P"-^"".  bodies  politic  and  corporate,  etc.,  wc«T...8„;"ir.,„. 
rcsp^tml,  created  crecod  orroco«„ised."    I  woulA-^crely, in conclision  refer  '•-"•-^- 
0  the  C.v,l  Codo  (Art.  360).  referring  to  offiOer«  of  corporations :     "  These 
officers   -that  IS  the  President  and  Vice-Presidents,  or  whatever  they  may  be- 
whTrdolt  '"'^TT^  ""  "''''  *«'"»'-»''»«'0r  suits,  and  bind  it  in  all  matters 

nr!lh    7  "'''    .'t"  '""•''  °^  "'"  P"'^"  "°"''^"<'<J  «°  »'>««'•     These  powers 

a  0  ether  deternuncd  by  la*,,  by  the  by-laws  of  the  Corporation,  or  by  the  na'turc  ' 

of  tie  dut.es  ..nposed.-'  ^  If  this  were  a  Canadian  corporation  it  would  be  impossi- 

aulhoriu  ^      "  '^"l'^  ^^  "" '"'"""""  ""^•^^  ^y  "'«''  "^g""*  who^xceedV  the 

authority  g.ven  him  to  make  contracts.     And  it  is  the  duty  of  the  Court  to  apply 

he  same  doctrine  in  the  case'of  „n  American  Company.     The  Court,  therefore, 

cha^s  you  that  the  defendants  could  not  make  and  caLt  be  bound  by  the  col 

n  who"!!""'..    '  "'^^^  ""^  "''""'""'  *''""  ••"  "^'^"'"'^t  here,  but  it  is  for  you    '      '   ' 
^  «.y  whether  there  was  a  contract  made  in  the  matter ;  assuming  that  Mr  Hart 

one   .de  it  «a^  bo  said  that  this  is  a  hard  case,  but^here  i,  a  niaj|f  our  la^    - .  ^ 

which  ^y^m/'  bard  cases  make  bad  law."    In  thi.'scnse  we  a^r^a J  ^     ' 
be  carn^d^Vaor^Iad^it  judges  as  well  as  juries  are  very  apt  to  be  carSd  a'way 

'^^Zfl-    "J?  r^' ""'  ""°  ''  '^•«'«"«  ^"-^^  "PO"  -•«»*'  "flee         - 
&,f»  ^'^"'"'^•^^/fey  «"  Courts.     Take  the  plaintiff  in   the  case  of 

u^lyi^'^'^^'^^V^'^^^'''^''^  After 

d  n  iff  r'"".  '"  ^;*'  "'^"'  ""'*  "''Sntion  that  lasted  years,  it  ended  in  1 
paintiff  being  turned  out  of  Court,  or  at  any  rate  refused  judgment  on  a  ver^ct 

IIZZIT  V^'^^r^-yJ-^'-ontbataierdictofuL^i^^^^^^^ 
cent  to  se  tie  the  question.  It  is  not  necessary  for  you  o  be  all  agreed  •  and  if 
you  wish  the  assistanccof  the  Court  with  regard' to  anything,  it  is  t^d  J;  "the 
Court  to  give  you  all  the  assistance  and  information  in  its  power        '    ' 

n.i«ed  to'LT"'^  *  7^'"'' '"  '^'  '"""^  ^^  ""^'^'^  **^  «P««'«J  <l«««««>n8  sub- 
nutted  to  them,  in  accordance  with  the  Judge's  charge.  ^     " 

Bethunp  ^  Ji.*i,        <•••.«.  Verdict  for  defendants. 

^«'A««e*5e/AMnc,  for  plaintiffs  ;,arr<pn«erfV««/ance. 

^/on.  J.  J.  (7.  ^ftftow,  §.  C,  for  defendants. 

(S.B.)  '  . 


1  ST.  JEAN,  19  NOVBMBRE  18«9.     "~ 

Coram  Sicotte,  J. 

No.  159. 

en  Faui),  V8.  Valfroy  VinceUtte^t  al.,  (Defendeurs  en  Faux  ) 
'  ""  ^"Slte!*  ""'""  ""^  ''"*■"*  ^-'"">"«'<»-  "  -0  "imlnel  ..e„t  ,e  cWU  en  *ut^.  e.t  enco«  U 
line  question  toute  nouvelle  dans  <!e  pays  a  surgi  decette  cause.    II  s'arifc 
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Dndclin 
Vlnwletle. 


''--- 


longs  ddtails  que  cctte  oAUse  a  provoquds :  ot  nons  donneronsi  dans  prcsque  Icur 
cnlicr,  les  observations  du  savant  Juge  qui  a  rendu  le  jugemcnt. 

L'acJion  est  intcntde  pour  $300,  on  vcrtu  d'une  obligation  cofatraot^o  par  Valfroy 
Vincelctto,  ct  continude  solidairemcnt  par  Gldme'nt  Vinoeletfe  et  Alex.  Buflrti&ne. 
\  Los  ddrondcurs  offrcnt  en  compensation  ftn  billet  pour  k  pcu  pris  le  memo  moij(ant, 

conscnti  (en  apparence)  pardevant  lo  dit  Valfroy  Vinc"cla(te,  en  sft^ualittf  de 
s    notuire,  par  le  demandeur  ii  un  nommo  GuortUi,  et  transpome  par  celiii-ci  &  Vin- 
celette.     Co  billot  cat  en  brevet  et.lc  pretcndu  d6biteur  a/signd  d'une  croix. 
Los  dcmandcurs  s'iuscriv£ut  en  faux  contre  ce  billet.    / 
Prcsqu'cn  moine  temps  une  poursuite  orimincUo  pour  kiux  est  intcntoc  contre 
le  nomm<S  Valfroy  Vincelctto,  par  lo  demandeur.       .       I      "      "  i 

Vinceleltc  c»t  trouve  coupiiblo  et  condamne.  / 

Procedant  ensuito  sur  le  faux  incident,  les  demanfleurs  alliguent,  oomibe 
moycns  de  faux,  le  fait  de  cotto  conviction  qui,  selon  ^ix,  compute  neoesEuHre- 
ment  la  faussetd  de  la  pidce  signeo  de  faux,  el  tl  I'appui^de  leurs  moyens  de  faux, 
ils  produiscnt :  lo  Copie  do  I'indictement  avco  le  r'an^rt  des  grands  jur^s:  2o 
t'opic  du  precis  verbal  de  toute  la  proc(jdurei,en  Cour  criminelle  y  compris  la 
conviction  ;  3o  Copie  de  la  sentence  ;  4o  des  admissions  sur  I'identitd  du  billet 
ct  de  la  pcrsonnc  designdo  dans  les  deux  causes  sf^us  le  nom  dtf  Valfroy  Vin- 
cqlette  ;  et  ils  s'cn  tiennent  a  cettc  preuvede  faus( 

Les  dcfendcurs  en   faux"  incident,  dans  leur  /irepriao   au  moyens  do.  faux, 
d^nicnt  I'autoritd  de  la  chose  jugde  au  jugemci^  rendu  au  eriminel  en  matiere  . 
civile ;  ils  ddnicnt  memo  &  oe  jugcment  toute  in^ucnce  sur  le  civil,  etjjs  pr^ten- 
dent  que  dans  tons  les  cac,  oe  jugement  n'a  au^une  valeur  contre  Cldntient  Vin- 
celette  et  Alexandre  Dufresne,  cautions,  qui  n'jctaicnt  pas  rcprdsentds  au  proems 
eriminel :  et  que  si  Vincelette  convaincu  do  fjbfx,  no  peut  invoquer  la  validitd 
du  billet  fabriqud  par  lui,  eux,  ses  cautions,  pe|jvcnt  se  servir  de  ce  billefcomme 
s'il  n'etait  jamais  intervenu  de  conviction  entri  le  debitcur  principal. 
Telles  furent  les  pretentions  des  parties.     Les  dcmandcurs  s'attachdrent  i 
-    prouver,  lo  que  cette  question  ne  devait  pas  6|tre  ddoid^e  d'aprds  les  principes  de 
la  jurisprudence  anglaiso,  mais  exclusivemenf  d'aprds  ceux  do  la  jurisprudence 
fran^aiso  :  2o  que  cette  derni^re  jurisprudcnqlj  dtait  depuis  longtemps  invariable- 
ment  fixde  sur  ce  point,  et  que  la  grande  rais(|n  qui  I'a  ddterminde,  o'est  le  "  scan- 
\.  Jlale  judiciaire  "  qui  resulterait  d'un  fait  ddolard  faux  au  eriminel,  et  ddclard 
tf^i  au  civil ;  de  deux  Cours  dgalement  st/uveraincs  dans  les  matidres  de  leur 
comjJetence,  dont  I'une  dirai^"  oui"  et  I'^utre  "  non  "  bur  le  meme  fait ;  de  la. 
detention  d'un  individu  dans  un^niteyicier  pour  fabrication  de  pieces  eti  en 
mSme  temps  les  gains  ct  profits  que  fcrait  le  ooupable  au  moyen  dc  la  piioe 
fabriquee  par  lui.  '    / 

Les  autoritdi  oitdes  furent :  / 

CO.,  Art.  Up07.  '/ 

Dalloz,  Jur.  gen.  du  Roy,  torn.  2,  ^.  625,  vo.  cliose  jugee,  influence  du  eri- 
minel sur  le  .civil. 

Marcade,  vol.  5,  sur  I'Art.  1371^  chose  jugde,  &o.,  p.  192. 
Zacharie,  §  589,  voi.3,  p.  496,  Oblig.  etContrats. 
Merlin,  Quest,  de  droit,  vo.  chose  jngflrt. 
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_      M. 

Vineelette, 


Sourdat,  8ur  I'Art.  1241.  .  .      , 

Denizatt,  No,  to.  chose  jugoe. 

Gilbert  on  Evidejicc,  1  vol.  No.  31  ' 

c^squHcnirsonc^spdcalemcnt  attributes.    Le  civil  ne  peut  inter^enir  ^nsk     * 

tribunaux,  cetrd^dS^^^^^^^^^    ^"'"'  '''  ^""'•''  "»""'"« '  «'  P«-  '««  ""'"s 
finP.  -  "*  "•'"''  J"S^''  ™"-  '""^  «o°  «»torit^>  quant  i  toutqs 


BrTil5re^pj;uaicial)le  au  faux  inoiSt 


ordona^.^  Xtefiittc- 


^3 


\ 


"^^'^ 


»^7^,r<. 


/ 


Vndclin 

VH.     . 

■  Vlnci'l«tic. 


100  COUR  8UPKRIEURK,  1869.  • 

^ ^ p-: _ , 

Quel  Hcrait  la  rainon  du  sursis  du  brocis  au  civil,  «i  aprds  lo  jup;einent  dc  ooa- 
daninatioD  ou  d'acquittcincnt  au  ctiuiinel,  il  y  avait  encore  lieu  do  fairo  io  ni6ai« 
proo«^8  au  civil. 

La  riglo  (|uc  lo  oriiniael  ticnt  Ic  civil  on  dtat,  s'up^uora,  paroo  quo  do  fait 
Ic  proems  crituinci  est  uno  instruction  dana  lo  procos  oivil,^  lunis  qui,  attcnda  lu 
punition  corporellc  qui  pcut  dccouicr  conimo  conR<$qucDee  docotto  instruction,  ne 
pout  so  fuire  par  notro  or^aniaation  judJblairo,  quo  dans  un  tribunal  oriminei. 

Li  vurite  ou  la  fausscltJ  do  la  piooo  invoquio  au  civil,  est  un  fait  quies 
cxaniintSo  ct  detcrinind,  s'il  y  a  liou  li  uno  oondainnation  oorporoilc,  par  un  tri- 
bunal autre  que  lo  tribunal  civil,  ninia  dont  los  dvoiaions  scront  auasi  conclusives 
Bur  le  procea  civil,  quo  si  dies  <5mancnt  du  tribunal  civil. 

€e  dernier  est  tonu  en  etat  ju^iu'ii  ccttc  duoLsigii.  Lo  faux  principal,  s'il 
Burjjit  u  propos  en  pi«^oe8  produites  dans  lo  courH  d'Une  instance  civile,  est  pr*^ 
judicicl  au  fuux  incident, 

Dans  I'ofipece  le  procos  en  faux  principal  a»5t6  provoqut^  a  I'occasion  d'un  pro- 
C(is  civil,  dans  lc(|Uol  loa  deniandours  ct  lea  defcndoura  dtaient  lea  sculea  parties.. 
La  plaintc  on  faux  principal  est  sortie  du  ddbat  ongagd  ontro  lea  parties,  relative- 
iiicnt>  a  lar  luCmo  piiicc.  C'etuit  uno  pioee  communo  u  tous  Ics  defendoum  ello 
etait  invoqudo  par  tous,  conjointcnient,  de  la  mSuie  maniorc  ct  pour  leur  valoir 
identiquemcnt  et  au  moine  dcgrj^^^ 

Le  faux  principal  reprocbait  n  I'un  d'eux  seulpmcnt  la  fabrication' do  la  pidoe, 
cl  il  a  etd  doclard  coupable  de  I'avoir  fabrique.  La  condamnatian  cmporte  d^m- 
t^uiremcnt,  eascnticllement,  forcdmcnt,  la  faussetd  mdme  de  la  pidoc. 

Cet  acccis^,  declare'  coupable,  est  la  mfirne  person  no  que  le  ddfendeur  4  I'ins- 
«ription  en  faux  incident.  II  demandc  qu'on  fasse  un  nouveau  procos  tant  k  la 
pi6co  qu'ik  lui-mSmc,  car  dans  rinatancccrimincllo,  tout  le  prooos  d^pendait  de  U 
verild  ou  de  la  faussete  de  la  piocc;  il  n'a  <Jti6condaran^  ct  puni  que  parce  qu'ello 
a  6i6   d<$clardcfau8S0  ct'qiie  o'4tait  lui  qui  I'avait  fabriqu^e.  -. 

II  faut  dire  quo  la  faussete  de  la  piece  quant  a  lui,  ct  pour  toutes  les  fins  du 
procos  civil  ot^  il  I'a  invoqu^e,  est  irrevocable,  oomme  tb  fait  de  la  conviction  et 
de  la  punition.  Cettc  fau^td  est  consdquenoe  Idgale,  suite  esscntielle  du  juge- 
ment  criminel.  '^      ^-l        ,    "'~     ^ 

S'il  n'en  etait  pas -ainsi,  il  pourrait  arriver  que  la  personneconvaincue  du  fanx 
ct  de  la  fabrication,  aurait  tout  le  profit  ot  avantago  do  son  crime,  quand  des  tiers 
M^s  avec  lui  dans  le  mdme  procos,  n'ayant  que  des  droits  communs  et  identiques, 
avec  le  coupable  du  faux,  n'auraicnt  pas  toutefois  particip^  dans  sa  criminality 
des  le  commencement,  et  en  deviendraient  solidaires  toutefois  sans  les  risques  do  la 
punition,  en  fesant  obtenir  au  coupnblo  non  pas  le  pardon,  mais  Ife  b6n^fice  ma- 
tdricl  d«  son  crime.  . 

Une  conviction  de  parjurc  ddtrttit  la  vdrite  de  I'homme  cbmme  tdmoin,  parce- 
qu'elle  a  constat^  sa  faussete.  Cette  di.squalification  est  absolue,  elle  frappe  le 
tdmoin  parjure  partout  et  tonjoars,  o'est  consequence  legale,  o'est  I'effet  ndoea- 
saire,  o'est  I'execution  du  jugement.  .__-.."„ 

Lapi^  convaincuede  faussete  est  eg  dement  disqnalifiec,  parco  qu'elle  est 
parjure,  faustaire.  ^  , 

Cette  faussete  la  disqualifie  partout,  k  rencontre  de  tous  cenz  qui  rinvoqaeot 
au  uidime  titre,  au  memeB  flue,  Mbtre  et  entre  les  rngme^pirHes.    U'est  i^^. 
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^    ^17?"'^"  '•^Salc.  execution  du  jugomcnf.     U  jugcmont  cd  I.  declarant  ' 
qn  U  n  j  a j„a.n.H  par..o.pd  ;  quo  do  fuit  oHo  n'oxintait  p„»,  auLmont  quo  comme 

.jsmpflcher  qu'on  pttt  I'invoquor  do  nouvcau  '^ 

i.^jjf'^"?""^'"'"""'  ^'"'"'''"'  "'  ^'"""'^'"  i^ufrosno  h'ontpus  do  droits' 
a  f^nqu^c.     Il«  1  .„voq„c„t  au.  „.e.„o«  fi„.,  et  do  la  „.6mo  m«„i6ro,    on.L 
^h..,  poH^  Ju,,  par  lu,,  pour  u„  i„.6r6t  com,„„„,  dans  lo  „.o,„o  procA...    k  tirrfBt 

pable  de  la  tfV.<i«f«„  „.„  p^^  dr..it  do  protondro  quo  la  pi^co  ost  vraio. 
On  no  pout  la.ro  qu  un  proctV  A  la  pi^co  oommc  a  hndivid.!,'     .  \      ' 
^  U  rdh.b.l.tat,on  do  la  picNco  ou  do  rindividu,  no  pout.o  fl.\rc  .«r  lo  faux  i„ci 
dejt,  apr^s  lo  proc6.  en  faux  prinoipnl,  dont  il  „o  pout  y  a^oir  d'appol 

1«  tribunal  cnm.nol  avait  jurindiotion  np^oialo  pour  ddolarer  fau^  la  pi6c  o 
A        '  ^^i     •■""        r  'f^^'vo  pour  punir  lo  fauss.ire.    Ila  dU<  solonnol 
^-lement  ;^,d<S  pat  ce  tribunal,  que  la  pidoo  presents  et  argutfo  do  faux  cUaif 
tausBO,  et  quo  lo  faussaire  dtait  Valfroy  Vinoclctto. 
.      La  Bentence  de  ci  tribunal  est  absolue,  obligatoiro,  pour  tous  Ics  aatr«8  tribu- 
^  naux,  chaque  fois  que  la  nifime  choso  Rcra  controveraSo. 

.  Le  fait  invoqud  comme  moyen  de  faux,  decoulant  de  I'arrot  crlminel  est  ddnc 
aAnissible  et  pertinent :  il  est  oomme  on  le  disait  autrefois  I'extraordinaire  qui  se 
joint  i,  1  ordinaire  qui  est  le  procAs  civil.     Dans  le  jugement  dddnitif,  il  faut 
comme  autrefois,  avoir  dgard  k  I'instmction  sur  I'extraordinaire,  lorsqu'il  v  a  lieu 
derendre  le  jugement  ddfinitif.  /  »  ui-u 

L'inscription  de.faux  est  done  bien  fonddo ;  et  il  faut  ardonner  que  la  pi^e 
soit  rejet6e  du^races  comme  fausse  et  fabriqudo. 

Inscription  en  faux  maintcnue. 
Ckagnon,  bicotte  &  Lanctot,  avooats  du  demandenr, 
C.  J.  Laberge,  Q.C.,  ftvooat  du  ddfendeur. ' 

(M.I..) 

MONTREAL,  27th  OCTOBER,  1869.  • 

Coram  Torbancb,  J.   , 
No.  1021. 
Ex  parte  Marrff,  appljoant  for  certiorari,  and  John  P.  Sexton,  Esq.,  recorder. 
Mmlt>  =-T««t»*  merit,  of.  certiorari  ma,  be  hewd  on  .  rale  to  qnwh.  without  Ju«,rlplIon  tor 

ToBBANCM,  J.  i-Thisuase  is  before  the  Court  on  arafe  to  quash  the  oonvic- 
k"n  J''^  Recorder  objects  that  the  case  has  not  beea  inscribed  as  required 
bj  C.  0.  P.  1231.    The  Court  is  of  opinion  that  an  inscription  is  unnecessary 
m  rule  has  been  regularly  issued  and  served,  and  cause  must  be  shewa 
•gainst  It  witboot  an  inscription. 

^.  J3.JVay?«,  for  petitioner. 


VIncfleftf. 


•B-  ^oy,  ^.(7.,  for  recorder. 
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MONTREAL,  30  DECEMBRE  »809. 
Comm  Mackav,  J. 

No.  120 1. 
liamvd  vs.  Arimml  vt  al. 

vputo  II  tout  ontondroqu'une  fello  promu^e.  tout  on  Hunt  c-liil  qui  promet  uiet  tnoriilqu*. 
niont  pour  quel.  v,.„t,. «ei„ulvo forcimont si  I'.utr.  parllo  rcntpUt  In. condition* du  eontrM 
no  .  ffniflo  pM  nriinmohH  quo  t4.11o  proni«»w  do  vrtnto  cit,  en  Idrolt.  I*  mSmo  ohom  qu'uno 
vi-nto  ;  quo  t..  If  promo*.,  n'B  p<u  IrlTot  do  trnn.portor  1«  dn.lt  de  proprlM6  en  U  perldnno 
<lu  Ktlpul.nt.  lon.qull  «pp..rt  par  luntormoidu  con  t  rat  quo  tebo  n'a  pa9M«  l'lntontlo»de« 
Pftrikt  maU  qu'au  coufrulr..  ell..»  o.nt  voulu  ro«.rv..r  oet  cffot  A  V>>  •o«o  po.t(rlcur  et  oouor- 
t  t'T  lu  droit  tlo  proprl6li>  en  la  iwrionue  du  promoltant. 

ao..  Outf  lo  t^olt  dc  donian.lor  la  nxolutlon  do  la  vnnio,  faulo  i  palomont  du  prIx.  .pp.r- 

Itmt  au  veiid«»r,  nialKrd  qu'il  alt  stipuli  commu  ronii-dc  *  I'lnoUoutlon  do^  eondltiont,  do 

111  part  do  c<(lu»  vui  a  promln  d'acliftor,  la  rovcuto  ou  reprise  dos  bionii  vcndun,  surtout n'll  a 

KtlpulO  CO  ronicd.*  tans  prejudice*  tout  autre  droit. 

3o.  Que  la  clan*,  par  la<iu..lIo  lo  vondcur  do  r  .wrvo  le  droltido ' 
el  revoiidlquer  "  nost  rkn  aiiiro  quo  li-  pncto  comniirtHoire. 

40   Quo  la  p<mltl..n  .lu  proraotteur  u'r.t  .ou.  co  rapport  nulleiftcr.  cliang.V  par  la  rullllte  do 
cflul  i  qui  U  a  pronils  di-  vondro.  l         "     ' 

Par  act©  intitult«  '•  pioiiic8so  dc  vcutc  "  pas.«e  a  Montreal  ticvant  Sccrs  notaire 
le  9  juin  18C6,  lo  dcniandcur  proniit  do  vcndre  dans  7  ans  ctlc  mois,  eavolr,  le  8 
novcmbrc  1873,  ii  p]ucherct  Bdmi  Alpbo  Arcand,  cotnmer9aAt8  H  Stratford,  fai- 
sant  affaires  en  soei6l6  sous  la  raison  social  dc  Arcand  ct  frdri  des  lots  de  terrc 
avcd  d<5pendanccs,  animauxet  agrees  do  ferme,  situ<5s  au  momoIiLuet  dont  ksdits 
Aepand  dtaicnt  dCjn  en  po.sse8sion  depuis  plu.sicurs  anndcs  en  qiialitd  dc  fcrmiers. 
Les  dits  Arcand  dcvaicnt  prendre  hjoiiisaunce  dcs  dits  immeil^lcs  immddiatc- 
incnt  jusqu'au  jour  dc  Kcxplratifln  de  period©  ci-dcssus. 

Cctte  promesse  de  vontc  etait  faite  pour  $3000.00  payable  on 
$1 00.00  dcvant  so  fairc  dc  3  mois  en  3  mois,  avec  intdrOt  de  7,  pi 
n  la  cbarge  de  rentreticn  des  cbeniins  publics,  du  paicmcnt  dos  ta 
d'dcole.  L'acte  oontcnait'ctVtutrc  la  clause  suivante  :  "  11  est 
"  cntre  les  dites  parties  que  si  Ics  dits  Arcand  ce&saiont  ou  ndgligfeaint  de  fairc 
"  chacun  des  ditspaiements  exactement  aux  termos  ci-dessus  stipule!  en  n'exdcu- 
*•  taient  touteset  cbacunc  des'clau.seS  ct  conditions'ci-dcssus  8tipulde8,tou  so  d^pos- 
*  E^daient  d'aucune  partiedes  dits  biens  meublos  ou  immeubles  sans\lo  consente- 
,  *•  mcnt  du  dit  Hon.  Louis  Ecnaud,  ce  tlbrnicr  aura  droit  d'exiger  imm^diate- 
"  inent,  saws  prijudice  h  torn  autres  droits,  ovi  la  Vente  a  renchpre  pViblique  en 
"  la  maniero  ct  forme  suivio  dans  les  licitations^t  partages  do  biens,  de  tons  les 
"  immeubles  et  bicn  mcublcs,  etc.,  jnsqu'it  eoncurreiiqe  de  la  balance  iki  restant 
"due  sur  la  somme  de  $3000.00  ci-dessus,  aveo  in><rSts  tels  queUtipulds, 
"  ou  s'il,  le  dit  Honorable  L.  Ecnaud,  le  prdfore,  repren^  des  dits  Ayoand  et 
"  fr6re,  ct  se  faire  rcmettre  ct  revendiquer  immddiatement,  teUo  portion  fles  dits 
"  biens  meubles  et  immeubles  qui  sera  n^cessaire  pour  compjdtor  iihbalanceWestant 
"  alors  due  sur  les  ditS  $3000.00  et  intirdts,  en  faisant  faire  i'estit^on  dli  prix 
"  qu'elle  pourait  se  vendre  argent  comptant  par  trois  experts  dont  luiNncymin^s 
"  par  iin  iiipe  et  les  deux  autres  par  les  p.irties Tl  «.c.t  hion  nntonrVYJfi^ 


paiements  do 

100 ;  de  plus 

municipales 

lien  entcndue 


^ 
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la  qu'fl 


"  dU-  Rcnnud  ouru  lo  droit  do.choiBir  et  rcvondiqiier  c«ux  des  iiia  h\oni  qu 
"  jugm  iV  prdpos  jusqu'A  concurrence  i^a  ditos ${000.00  ot  int«SrCt»." 
\,     Get  acto  no  fui  pnn  enr<$;ristrd. 

La  sooidtd  Around  et  n«\ro  H't^tant  pou  nprL\,s  dif^souto,  R.  Arcnnd,  I'un  dcs 
aMocid«,  continun  Hcul  Ics  nffuires,  fit  dcs  dcttcH  conBiddraljlcs  ct  devint  insolvablo 
npris  quo  3  dos  pnion.cntB  fttipulds  A  l,i  promc«80  do  vento  furont  devcnus  dohu«, 
1I.U.8  sans  qu'un  houI  cut  c..<5  pny6.  Lo  failli  fit  une  cos«ion  ciitro  los  mains  do 
r.  L^auvapciu,  syndic  officici,  muis  y  coniprcndrc  n6ininoin8  Ics  liens  q^ii  uvoicnt 
iait  lobjct  do  lu  pwiutwo  do  vcnte. 

Uno  majority  dcs  croanciors  du  fiiilli  nymit  ordonne  au  syndic  do  prendre  pof- 
session  do  CCS  dernic-s  biens  et  d'on  opcrcr  la  li.,ui.l:.tion.  lo  dcnmndeur  intcnta 
la  prdsento  action  contro  Kuclior  Aicnnd,  (li.rc  du  faiili,  et  T.  Suuv«.'Oau  en  sa  ■ 
quality  do  syndic  k  h  faillitc  do  cc  dernier,  p„ur  obteiiir  la  ro.solution  do  la  pro- 
iiicsso-do  vento  et  rcntrct  on  p...sscKsi.,n  dcs  Uiis  biens.        >  ^    . 

Par  ses  conclusions,  ie  dcTnandeur,  «pr6s  avoir  <lo.i  andcVacto  do  la  ddclaration 
.|u  il  faisa.t  <,u'il  BO  prdvalait  du  droit  do  reprcudic  les  dit  biens,  concluuit  A  co 
quo  lu  duo  prohicsso  do  vcnte  fut  deelarde  r<^s«lu6  par  dc^laut  d'accon.plissenient 
■^    dcs  CQpditions  stipnli^es-  que  Ics  dc<lcudcur»  fussent  eonduinndes  ,V  remottro  Ics 

if  ooln'lA'^''"""'^ ■"'■"•  ''  '"''"'^  '•'  "'..inmicnt  p^^er  au  dit  demandeur  Ics 
ditcs  83000.00  et  in.e.  Ct  tcl  que  stipule,  ou  de  conscntir  a  l«  non.i«ation  d'oxperts 
Kur  la  maniore  pourvue  au  dit  ac.e  pour  e^ti.ncr  la  proportion  des  dits  bicns  quo 
le  demandeur  dcyait  leprcndro  ..ur  estimation  do  Icur  valour  argent  cbmptant 
pour  se  payer  de  lu  sonimc  ci-dcs.sus  et  des  ii.tciets.  ' 

Lo  ddfendcur  S.mvageau  plaida  sur  cette  action"  par  uno  d^Jfense  en  droit  ct 
unc  exception  poien.ptoirc.     II  est  allo^uo  dans  la  dolenso  en  droit  • 

lo.  Qu'il  appcrt  a  I'uctio./queie  demandeur  ua  pas  lo  droit  do  demandor  la 
resolution  do  la  promesso  do  vento  suivicdc  tradition,  mais  8eulcn.enUl'exi..cr  la 
niiso  en  vento  ct  lu  dation  en  payen.cnt  d«  tout  ou  parties  des  dits  bicns  Tdiro 
d  experts; 

2o.  Que  lo  demandeur  aliejfue  quil  na  Mipule  qu'un  privilt'ge  different  du 
pactc  commissoirc.  •         o 

3o.  Quo  lo  demandeur  nc  pouvait  en  loi  demander  la  rt^solutioit  do  la  vento  la 
convontioq  rclateo  constituant  uno  vento  irrevocable,  transportant  k  propridtd  ics     ; 
dits  biens  d^ne  maxiidro  absolue ;  r  f    f  «-s  j 

Par  rexception  p^remptoiro  il  est  al  league  :  ^ 

.r^-LT  "*  ^"'^'""''*'^*  r6o\kmcut  uno  vento  des  dits  biens  tesquels  sont  la 
propne  d  des  acquoreurs ;  qu'il  a  dtd  suivi  do  possession  par  les  Arcand  • 

bi'^s"!  LrT^'T  "^T'f.''*«'«  1"'»"  droit  doprovoquer  la  vento  des  dits 
bicns  iiddfaut  par  les  Arcand  d'en  payer  lo  prix,et  n'ayant  facul.d  do  reprendre^ 

de  son  d(i,  admottant  par  li  avoir  transmis  la  propridtd  des  dits  bicns  i'rr' Lble- 
n|ent,  a  exolu  par  Pi  touto  idea  do  paete  commissoirc,  qui  cut  soul  donnd  droit 
<l  action,  mais  qui  no  peutexister  sans  convention  formelle;  " 

Que  lo  demandeur  no  pouvait  avoir  que  privilege  du  vendour,  ^uel,  en  droit, 
n  existe  pas  sur  Ics  mcubles  vendus  a  terme  ct  n  V>;«^  «.,r  '     •  - 


■Jtraaiid 

V*. 

Aro«n<, 


lijrjiuihique  et  ne  peut  ^tre  conserve  que  par  Vcnt6<  istroment 
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Jt»lttu4 


Ijo  dcmnndtiur  n'ltondit :  . 

Quo  h  pronicsflo  do  vonto  no  Put  Kuiviu  quo  th  Jouiiiiunrr  u  titrc  prooairo  pour 
7  onH  ot  0  inois;  que  Ic^  Aronml  ti'ont  jumaiH  m^u  traditiotv.  don  diU  bionx,  v^ 
qu'ilH  en  «$tiiiont  (WtjAcu  poHscHNion  oouiuiu  r«iruiicrK^tnq4fo|l|6pnMiin«iiipn  ntipultfa  ntt 
lour  fut  ooniiuutSu  quo  pour  lour  procuror  Ioh  nmytMrts  do  romplir  lofi  conditlona  » 
j'ticto,  ot  nullonu'iit  diuiH  lo  but  do  pnrfuiro  lo  cnntrnt-;  quo  8oit  lo  douiandour, 
Boit  Ion  Aroiind,  mit  lu.s  or6uiioiorii  ouz  idCiuch  nvaiont  toujoura  donno  ttu  dit  acto 
colto  iiitcrpr*$iation  ;  quo  hI  oo  oontrat  pouviiit  6tro  appol^  vonto.^oo  iic  pouvaii. 
durfl  tou8  loRoiiN  Oirc  qu'uno  voiito  i'lilc  avoo  oomlition  NunponHivo/ot  oonipurtant 
condition  rt^wtli^toiro,  inquolle  n'ust  rion  nutrc  quo  \o  paclr.  enmmisunre  ; 

Quo  lo  droit  stipulu  on  t'livour  du  dcniundour  n'utuit  pan  do  rooovoir  on  payo 
ment  portion  dos  dits  bii^fj  nnH4o  droit  do  Ics  rtprinidre  etrevendiijucr  a  litre  do 
propiitJtiiirc;  ^ 

Quo  dun»  tou.o  lc8  cas  ccttc  clause  utait  HtipuM^anit  prijudice  a  lou$  autrr* 
droil»,  CO  qui  conitcrviiit  uu  doniaiiclcur  io  buiiefioo  du  dr*»it  do  doniandcr  roxolu- 
lion  pur  tautc  do  p.ijcnicnt  du  prix,  loquol  droit  etuit  do  droit  couiiuun  ct  czis- 
Ittit  ind^pcndamnient  dc  touto  atipululion. 

Quo  I'ucto  en  question  ujiint  in6  passd  a%int  !»  niiso  ch  force  dti  code  no  pou- 
vait  Stro  nffttctd  par  Ics  dinpoHitiona  y  contenuos  lo8qui>llc8  n'uvaient  |pas  do  retroac- 
tivity. Lo  dcmandour,  fit  preuvo  quo  Ics  Aronnd  possodniont  lo^  ditfl  biens  en 
quality  dp  fermiers  lt)n<>|>onipft  nvnnt  I'ucto  en  qucHtion,  et  qbonidine  sous  I'empirc 
«}c  cot,  acto,  lis  avaicnt  ^nujours  cbnsidf^r^  cctto  possession  commeijprrfbaltre;;; 

Lcs  r^)nrques  do  i'h^n.  Jus^o  sid^cant  pcuvcnt  so  rdsumcr  onm|ni<e!  suit-f 

Bicn  r{nfi  I'artfiHTS  ^u  Code  Civil  du  Bos-Canada,  d'acoord  en  dsia  ft/eijio  sen- 


timent de  presquc  tous 
*'  tradition  et  possession 
donnera  cctto  disposition 
Qu'un  sembluble  acte  ait 


lcs  auteurs,  dtablisso  quo  "la  pronijiawMOf  ^te  avoo 
actuollo  <<quivaut  a  vonte,"  pepondantllf'lio  faut  pas 
I  plusd'etenduo  quO^n'u  vo\ilu  lui en  donn^rlo  Idgislatour. 
plusieurs  dcs  oaractdrcs  de  la  vente,  ct  s^i^  cfFcetif  en  co 
sens  que  le  vendeur  sc  trnuve  \i6  par  cet  acto  a  passer  titre  si  I'acheteur  remplit 
toutes  les  conditions  stipjil^s,  ct  ne  puisse  vendre  \  uno  autre,  oola  est  incontes- 
table. CV-st  cc  qu'on  vifulu  ezprinicr  tous  lcs  auteurs  et  opros  euz  notre  code 
civil,  ^law  que  leseSbt$'d'un  t«l  acto  soient  tellement  absolus  qii'ils  ddpouillent 
le  promettcur  d'acheter  jine  proprii^t^  parfaitc,  c'est  oe  qui  ne  [)eut<f)a8  se  8up> 
poser.  W  ne  faut  pas  doinncr  A  un  tel  acte  dcs  offets  plus  dtendas  quo  les  parties 
p'ont  voulu  lui  en  donneV.     Lcs  contrats  sQnt  la  loi  dcs  parties. 

Je  trouve  dans  Marcacld  une  dissertation  qui  mc  parait  comporter  la  vraie  inter- 
pretation qu'il  faut  dojti^er  &  I'tSnonciation  dc  la  r^^tle  ci-deasus  par  les  auteurs, 

laquelle  a  etd  posde  efi  prinoine  par  le  Napoleon  ct  le  code  Canadicn  : 

"  Quand  on  entrc  au  fond  diss  clioscs,  quand  on  ohe^he  dans  les  ezpliootions 
,'  qui  en  ont  ite  donn^cs  ti  toutes  les  dpoques,  le  vrai  sens  dc  cotte  rSgle  (promeue, 
"  de  vente  vaut  vcnto)lon  ^itbientck^quo  ni  nos  vicuz  auteurs,  nl  les  rddooteurs 
"  du  <i|BMle  n'ont  entenqu  promlre-sesenergiqucs ezprcssions  au  pieds  de  la  lettre, 
"  que 'jamais  il  n'ont  song^  &  nior  la  difference  que  la  nature  mgme  dpa^choaes  • 
'"  ^tublit  entre  une  vcnte  actucUe  et  une  sittiplc  protnesse  de  vente.  La  grand» 
iiapttt^|ui<zi»tait-*ittrefoifret-qael<heodfresfr-ventt'trMwti 


/^'r:    f-'   "' 
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"  MToir  Hi,  en  droit  ct  I<«jr.ilcmcnt,  imo  ptomtmc  do  vcnto  dovnit  cMro  rigoureuM- 
"  mvnf,  I«  i..<».n«  cho^oqiVunc  vento.  l'cr«onno,  ni  d,.„,  Ics  hWcIo.  prdc6dcnt«  ni 
"  CD  180  J,  i,'a  ji.niniM  ii„,.,gi„«J  urn  p.roillo  id<5c.  La  ,/<>;,«/<,  rftnit  dc  nnvoir  »i 
"  la  pr,.iiio.f.odc  vcntc  liuit  Ic  proniottm..  axm-e  iSncrpquoiiKiit  pourqiio  liVcnto 
'-  8'onsuivif  roic<5n.cM.t,  ct  qudio  Ifa  ,.i„,si  rondiio  o.-rtuino  par  la  pruii.OMc  "  6 
ilarcud^,  sur  art.  1589.  ,..  Kti  ct  1G7.  Cctte  intcrprc5t..ti»n  d<5cido  la  quc«ion 
de  f.:.voir  Hi  lo  ddlaut  dVuMwiHtrenifnt  privc  lo  dHunndour  do  «.«  droitn  oar 
.pnt  touj..ur«  A',6  pioi,ri<5tuiio  il  ., 'avail  p:,8  «  cor.sorvcr  par  cur^j;i«etfmeut  Hon 
jirivilegc  de  voiiduur.  4 

Ki.  Btcond  lieu,  «iipr,0H..r.(  mCuuo  (,.ie  cct  art.-  iJJJit  uno  vcnto,  11  coiiticnt  une 
ctipiilation  qui  n'est  ricii  autre  <|iic  lo  pacto  eoutuiisw.lrc.  ' 

D'aillourH,  ccttc  Htipulatioi,  olait  fai(c:  "  rhuh  pr^tjudico  A  t«u8  autrcB  droitu  " 
Ic  dcmaudeur  «'c.st  r.5scrvc  par  li  io  Wnoflcfi  du  droit  de  dc.„a„dcr  lu  rdaolution 
du  con.rat  ftiuto  do  paye.nent  -du  prix,  droit  qui  est  foru.cllo.ncnt  rccorniu  pur 
IcH  auteurs  qui  ont  <Scrit  taut  souh  rancicn  droit  IVanvui.  quo  mlu.  lo  uouvoau  et 
qui  n  <3td  Haucliound  par  la  juiisprudcnco  de  ce  pays.  La  faillilo  du  «oiuiii6  R 
A.  Arcuud  u'a  ricn  cliai.fi<S  do  la  pohition  du  dcu.andcur.  Lo  dcuiaudcur  doit 
done  obteiiir  ts  couciusioiis  do  hoii  actiou. 

Autoritds  diteeS  pur  le  dcmundeui.  • 

9  Touilier,  Droit  Civil  FraD^ain,  No.  !>1,  p.   10 1. 
1  TroploDg,  Priv.  et  Hyp.,  p.  278. 
Vcntc,  p.  \Z9. 

"       No.  130,  p.  197. 
Priv.  et  Hyp.,  p.  331. 

No.  471,  p.  205. 
No.  198,  p.  289. 
No.  193,  p.  283. 
Vente,  No.  645,  p.  152,  ot  suiv. 
Code  NapoWon,  art.  1654. 
Journal  du  Palais  de  1826-36,  p.  182. 
12  DnIIoz  Jurisp.  du  Royaunio  Vo.  Vcntc,  p.  899,  note  6 
Potbier,  Vento,  p.  636. 

Pattenaude  vs.  Lerig4  dit  Laplante,  1  L.  C.  Jurist,  p.  112. 
Rapp.  des  Codif.  Canadiens  8ur>  vente,  arte.  58,  59    60 
Code  Civil  du  BuF-Uanuda,  urt.  1543.  ' 

Coutume  de  Puris,  artp.  170,  176,  177.        .,         • 
Aote  coDoernaDt  la  fuillite,  1864.  , 

Thifout ...  Bueine.  Jugement  do  la  Cour  do  Revision  du  30  Oclobre  1868. 
J*.  ^.  A.  J  rudely  pour  le  dcmandeur. 

A  «<  G^.  La/famme,  pour  lo  ddfendeur  Sail vngeau,  c»««a/ 

(rx.  A.T.)  ,  !  - 
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COUR  DU  BANC  I)E  LA  KKINK,  1860. 


,1,. 


VOVll  rnrBANC  DK  I,A  IIKINK,  1H"60. 
MONTIIKAI,,  0  HKCKMHKK  1H(W. 

Curom  DvvM.,  C.  J.,  Cahon,  Diummoni),  nADui.rr,  LoRANntii,  JJ. 

•►  No.  30. 

.lOIIX  poNKOANr, 
r.r 
\    :    ■  AM)UI;A  .momnklm, 


Appklaht  ; 


•  taTmfc. 

Jt'OB;-lo.  gii«IfliU(utji,mrr»,H|,.,  „«  .••i,|.'ll.,ii<.  .|UiuK  vi.iil.tc«1minwli.l«i  puri'i  ct  ilmplrii,  t( 
_  Hon  aux  ouiitrata  tluuvriiRo  |Hiur  ol«Joi»  noii  t-nooro  cunftttloiin^ 

2...  Que  r.rllol..  lawi.tii  <-o,lo  (;ivll,  n.>  •■|i|.|.ll.,ii(>  .,ii'«ux  ou  o.i  lo  mkrohaiKl  nul  trnflquoiur  un 
•rllcl..  (1«  ooiimuTt'o  <|u'll  no  conrtellonno  |>iw  lul-m.-nio^  l«  Ikit  ooufoctlonner,  on  l'*ch»lo 
00 1  ouvrlcr  uu  d'auirt,'*  n.  Kovlaiilx  |H»ur  li«  rfvciidrf . 

;io.  ^iie  dam  I'l  *,h.oo  aeluullo  lo  conlrat  a  Hi'  puiir  un  oi.Jot  parlkullrr  en  .l.'lior»  .lu  eommarca  ordl- 
j  nairo  <le  rinllnK-.  <•(  .,ut>  c  n'a>t  |m«  un<>  *ooto-4.uro  *t  i<liii|>l.>,  mulpt  un  louagu  .J-ouvragf 
I       qui  lit"  tumlx'  i<ai  (uuii  lu  Xalut  ilcn  rriuUw. 

I/uppolont  r<?cl»ino  do  linfinK'  la  TOinnic  do  $395  quil  dit  lui  avoir  prfittV. 
L'intiin(5  a  plaldc  .|u'il  i.'iiVi.it  m.u  quo  818'6.;'5,  ot  f|UocoHo  sonime  no  lui  uvait 
pas  otc  pi(>ioo,  iniiis  pajt'o  qt  aviin<||o  mr  cortairm  ouvragcB  coni'iHtiint  tfn  rdpura 
tiiWf  4e  nicublc.-.,  qu'il  avail  fuit»  pour  I'appi'Iai.t,  ct  Bur  lo  prix  dun  buffflt  d'uno 
.grfl^ido  valcur  qu'il  lui  avaiJ,  coniHianil*^.  Cc,s  inoublos  ct  co  buffCt  tUnicht  depui.s 
iorigteinpHi  la  diHposilipnH  \lo  Inpiicloiit  qui  avail  toujourfl  rofunJ  do  Ics  acceptor. 
^  lUiilgrd  Ics  iiiifioscn  dcmcuro  riJitonJcH  qui  lui  en  furont  fuitcM.  La  valour  dc« 
reparations  faitcs  nu.i  mcublos'dc  Tappelant  est  o.stini(5o  t\  $110.50,  ct  oclle  du 
buffet  en  question  A  $650.00,  do  soito  quo  ri«.tiiii<5  a  plaide  compensation  pour 
UDO  partie,  ot  s'oFt  portd  d(  niandiur  incident  pour  lo  furplu". 

L'enquCtc  a  doyoild  Ics  giits  sui vaiits :  L'ap^Iant  ourait,  dans  lo  cours  du  moi.n 
d'avril  1865,  rcquLs  riiitim<5  do  lui  fairo  un  buffOt  d'uno  valour  ordinaire,  dont  Ic 
prix  ne  fut  point  fixe.  Plus  tnrd,  voulnnt  avoir  un  moiiblo  plus  riolje,  il  fait  la 
commande  d'un  buffet  orncuionte,  pcinuttant  u  l'intiin«5  do  I'expescr  i\  I'Kxposi- 

.  tioD  qui  dcvait  avoir  lieu  dans  lo  mois  do  soptcinbro  puivant.  Lcs  ordrcs  do 
rappelant  furont  oxeeutds,  ot  Ic  buffet  fut  fnlt  d  boutique  do  riiitin.6  qui  jTvait 
pour  cot  objet  rcquis  lcs  .sorvjcis  dcs  ouvriors  los  plu.s  capabloo.  li'appcluntf  pon'^ 

'  dant  quo  le  buffet  so  faisait,  en  survoilLit  lui-mOuio  les  progr6.«,  venant  presquo 
chaquQ  jour  ii  la  boutique  do  I'lntinirf,  (nisant  des  suggestions,  changoont  mfiiwc 
i  plusicurs  reprises  lo  dessein  qui  uvaitoto  prdpor«S  d'apris  les  incsures  ct  suivant 
lcs  dimensions  prises  par  l'intim«5  lui-memc,  dans  la  sallo  1  dincp  de  roppeliint. 
Le  bufffit  fut  mis  A  I'Kxposiiion  et  cfflrt  onsuitc  4  rappelant  quircfusa  de  I'nc- 
ccpter,  donnant  jwur  pietexto  qu'il  otait  trop  grand  pouTsa  snlle  \  diner. 
La  preuvfdo  la  commande  do  comeublo  fut  faito  par  tdmoins,  mais  sous  r&ervc 

^'objection,  rappelant  s'y  ^tant  oppo.«c«,  "  ftcndu  que  c«  bwffek  valait  plus  de  £10 
tterling,  qu'ilii'if  avail  pat  cu  de  fivra!toH,que  I'iittimi  n'avatb  point  regud'ar- 
rhes,  et  n'avait  produif  «•«'"»>  ^critqumt  ctla  commande.-^Va  premier  juge- 
ment  fut  rendu  en  Cour  Sup<<riearc  par  Son  Honnour 'M.  le  Juge  Monk,  d&sla- 
rint^uela  prcuve  qui  i^vait  cHe  faito  dtait  ilMgilo;et  I'ea^ccpffon  ainslque  la 
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lcnu«  fK,ur  1192.26.     L'Intimd  in^rl!?*        S  f*,    """""  **•  '  'PH-nt  m.ln 

..our  lo  Ju«o  Monk  ./Ln/Tj,      CW  /  '"^     T*'"'"'  "'  ''"'"'«''"•  W^"  "«" 
Pl.lnt  en  Cour  du  Kane  do  I.  Kel„,  ~  ''"'"'"  J"*""'^"'  ''""^  ''-Pl-l-t  •« 

r,oint  Hoo  v^nte,  a.ni.  Lien-  uuZIZa'LT'  '""' ""''''•'"••"ceon'duU 

natre  c6t^  il  .va|t  .««i  louag^L  I  .:r':rr"  •^''  ''T  ""  ^'""•'""'  ^''"• 
.r.t  .nit  ^t6  fait  pour  un  object  paTtiouirr  ."?  ""'""'""•     Q""  '»  «>"• 

.      contrat  dQt  fltre  .oun.i.o  .ux  diZiZdr.  ."»  T  f'  ''"'' '"  '''^'"^  •'«  «» 
.ucncmont  do  prcuvo  par  Litrffl  Z  ■  •  '  """'''  ""  ""•"• 

.o«Un.o„iolodolLn„„:ndod  '     S  t^^^^^^  '"T"'"""'  ^'  '"'"  "^  P^^ 
I'idtim^  le  trouvuit  dans  lo« avoux doTw  .^« """""""o^'niont do preuvc, 

-I^olarant  quo  lc  «.„tut  de,  raudee  n  l-i/  "T"';'  ''*  '"  '"•"'"'''«'•  ''<''•''. 

lilonorablo  J^RO  %on  fit  cnX2crl""'J-       °'""  ^P'"'«".  ^o-tro  Inc.uello 

i';;;no.bio  j„«e.c„?,.erra:::^^i:-^^^^^^  -»^  ^'''."o 

couditiona  ct  ,  queU  J,, .cob  do  en. ?«'«)'!    7'/  'j  'T'""'  ^^  ''^'"''  'i"^-"«' 

„s.deboard  and  the  tc«,in.o„ial  n.odo  of  ^0^^  -  w'"'"  """"'"'' '''^ 
exception  nnJhi«  demand,  which  d.inl  L.  ?  r  '0  Support  Molineliia 
»'»•«  that  the  transaction  was  rile  'rnlrrr  'lu  ^^'^  ^°"^«""'  ""'"- 
tl«»  Statute  of  Praud«,  whic^  al  oweT  nTn  .  ""^  P'""^*'^  '^'  requiromonts  of 
ing,  whilst  Molinclli  avers  tt  hT.r  .  °"  "''  '''''P"«"  "'^hout  a  writ- 
wi.l.in  the  Statute.     T     eo  t  „^^^^  T.  "»*  '^ «"'«  «»'''  "-oforc.  not 

.       I.  order  to  appreei!tolS    TZ:^^:'^  •'''''■ 
^^  to  ,ve  a  brief  statement  ithe  n::^^  e;::!:^-  ^  l^i  1^^ 

^^::^:^:Si^^'"f  '^  p-^-  -w„  .deboard 

Bhowyono.fuIi,orna.o:terwhth        M^^^^^^  a 

aft«r  the-ExhibitioD      It  is  auitetn    p  » .u      !^"''  ^'"'''^  *""^«  ^^ »»"  hands 

nor  hn.  b/^..  puf  tc,.t!:;z';:r^  t^^^^f'!-^ '"  r->' '^ 


UuIImIM 


^.■■.>.>,f,,.p-a^c..„.^';y:^-g;Ls:r:f:^i':ri;;:t. 
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HoiiSr- 1  «ru--r  tii«  K«HlMtiofl  :.  IkM  it  wun  n.»l  tt«  .>#aiii«ry  •HW*  ufniWtd*  lor  koI*  in  MnU- 
u«>IU  s  «»rf*  few^cir  <mo  nhioli  ho  woul.l  ordiUtifily  hiivu  mactr ;  *h.i*  k  w.i(i  not  mUi- 
Ingot  Him twii«  «hfc'ff  Mr.  iKiiwuuul  ofilert^  U,  ttttU  »hit  il  wiw  tl»o^itt#r«  work  urn! 
Ub»iur  «)iwill  f»*w  ordir^J  iiikI  ••«»  llio  muW  proJuajittn.  It  wum  r  «ihow  nrliol* 
to  Im  built  mi  •>"*  »  "^l*-*  artiwlM,  ami  tliomforo  mn  witliiw  tUo  Huiut«  of  Pnitt.U 
Tho  iiul|jorilie»  uK  ♦wf  j»T««i«^  «poii  tlii»  p«)liH,  ami  Iny^  •*<»««  tho  dintliiotioo 
brondly  bolwim  uriiL-Ws  o^iiLtrly  MinnufiioluriJ  by  Iho  v.wulitr  from  liiiio  to 
limo,  and  »h<*««  witicli  oro  to  bo  nnmuricturcd  to  ordor  from  tiui  nintcriuU  ia 
bia  |HwiH!imion.  Tliin  in  «i.tiibtiHb.d  by  llJjorli,  in  bin  Trntliw  on  tbn  Statute  of 
Kruud«.  Ilo  noyit :  "  Th'i  HtulnUt  duo*  not  upply  If  tho  oontniot  U  for  tho  iniinu 
"  Tucturc,  work  and  I  .hour  in  pnxluoioK  tho  ttrtii-I.-  If  lh«  vindor  buH  not  tho 
"  urticlii  for  unlo  in  tlio  oidinuiy  onurw!  of  bu»,in«tiw,  tbnt  i«,  not  hn  ordinury  ur«iolo 
"oftriiAo,  tho  «ontriict  for  IIh  prmluotion  ithowH  tho  ottontion  (^aiio  p:irty  to 
•'  ntst  it  by  Hkill  und  labour,  ond  another  indioation  of  «uoh  hti>n»»n  in,  if  tho 
"article  bo  of  n  |KOuliur  kind  or  for  pooiilinr  u«j»"  S  Kiwtl^|L):»,  as  «  nilt  of 
cfolMd,  12  M.  and  VV.  X\.  Uobcrt«*'0,  :i»l,  .'108.  In  J^uilth  vi.  anTWin.W  B.rno 
wull&CroHBwcllRfll,  Littlodal(»,.IudiJCo,l.»yHltdowniiiiPiliowM:  "  Aiiotbor oliwof 
"  OMON,  Tower  &4J«born«,  I  St.  50U,  (M  lytoo  A  AndrowHi  3  M.  &  S.  178,  (Jrovoji 
"k  BuHh,  1  K;»*t  192,  ii  when  Iho  articlo  oontrttotcd  for  haN  not  oxintod  ot  tho 

V  "  limfl  of  tho  Qontriiot,  but  in  to  bo  producod  by  work  and  labour  in  tlic  lutorviiU 
"  by  tho  vendor,  a*  when  tho  oontract  won  for  n  quiiuirty  ot'onk  pino«,  whi«l> 
"  hud  not  been  made,  BUt  wore  to  bo  cut  off  Ml:»b«,  or  for  o  cHariot  to  bo  built  " 
In  thtw  OUHCH  tho  contract  hm  Iwon  ooonidcrod  rnthoriwa  cajotrnot  for  work  and 
labour  tliun  for  tho  iinio  of  prndH,  warcH  and  iMorchnndi|flij|hid  not  withm  th* 
-S^ituto.      Ho  nNo  In  5  B.  k  Aid.  tU3,  oitol  by  RobcrtlTSi*  oUo  iiji  Lunibo  * 

Cruftn,  12  J^ctodf  aSrt. -TThe  contract  iti  not  within  tlho  Siatuto.     Tb« 

di«tin,otion  wo  beliovp  is  now  woll  undorntood.     When  a  por<»on  ntipulutoH  for  tho 

fcitu'ro  Halo  of  articlos  Mhich  ho  in  habitually  making,  and  which  at  tiro  tiino  oro  not 

'made  or  fininlicd,  it  ia  oHicntiidly  a  contract  of  «i»lo,  and  not  a  contnct  of  labour  ; 

but  olborwiso  when  tho  ortiolo  was  made  puniuant  to  tho  ngrcomont.     So  oUo 

'  21  PiokcriiiR  207-;:  "  it  i«  very  olo  ir  that  by  thin  oontract  (in  thia  oaw  no  pro- 
'•  pcrty  passed  to  lltAjJcfondani)  the  carriago  oontomplaled  to  bo  sold  by  the  plain- 
"  tiff  to  tho  dcfcnd^t  did  not  exist.'  It  was  to  bo  construolod  from  tho  ma 
V  tcri'ilB  partly  rough  indeed,  but  not  put  th^othcr ;  it  was  thoroforo  essentially 
•*  »n  oftrccment  by  defendant  with  plaintiff  to  build  a  ea^go  for  bim;  ond  on 
"  the  defendant's  parf  to  tnko  it  when  finished  and  piy  Wit  at  on  ogrood  or 
"  Qt  Ihe  reasonable  value.  This  is  a  valid  contract  and  made  on  good  oonsidora- 
"  tions,  ond  therefore  binding  on  tho  defendant,  but  it  is  not  a  contract  of  sale 
"  wititin  tho  i^eantne <^/  tihe  Statute  of  Frauds,  and  therefore  need  not  bfi  proved 
"  by  note  in  writing^ 
oxistiog,  or  of  an  arti 
'his  'business,  tho  Stat 
Aiture  time  as  where  i( 
with  a  workman  to  pu^ 
employeCi  whether  at  ani' 


it  is  a,  contract  of  sale  either  of  on  article  then 

^ii^^  TO»idor  usually  has  forlalo  in  tho  course  of 

y^^i^re.  the.  contract  u  to  be  executed  at  • 

yi^^diately.     But  when  it  is  an  agreement 

together,  fttJ^ijiiiiliiint  an  article  for  the 

Se  or  not,  thwgn  il  may  be  oallod  a  purchase 
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•  od  «l«  of  h.  ,,  lei.  to  bo  oompleud  |„  ful«,.,  It  U  „„t  ,  S^^..^,  ^  ^,^, 

.K.Rrco,.,«„,.  lfc..I«,O«rJ.,.rAJ«,,0M«h,ain78.  l?TXr«  ^il  Z 
d^Itjr  artM>«  not  ^  „.„ch  from  .„y  u„,ert„in.^  on  tf^yule.  „,  i  ffe, 
.^  .l..d««  oC«onlr«cU.  If  it  U  a  o-htr,ct  to  *,ll  ...J  .iZ,  ^,  ZZ 
.h..jr  f«  .kn  .ou.pl«tv4  or  no.,  U  U  within  the  H.u.ut,.,  but  if1a^;r„.rl 
.0  „.«lo  or  d«li..r  an  .r.lcio  or  ,«.n.it,  pf  good,  I.  U  not  withll  tt  S  .^ 


Wukcflold,  Uurnewiill  Si  Aid,  35 

lt«i!lbrf«ot.!j  andbuilt  n-i  dirooUd  Bnd  agreed  with 


bp  wot  to  tl.0  Kxhibitiyrt     Mr"l>upo>flinl 

OH  l.i.  <mn  i.ro|H.rty.     Tho  COnlmot  wat 

;»rinoi|.l..  »r  1  :.w  that  who.,  a  vorb..rooi.lr.wt  ia 

oonlidorutionwn  bo  rocovcrDd-froHi  llio  other 


In  tliia  oiao  tku  nidi 
Mr.  Don(<xuiii,  and 
■ait  culled  by  Mol 
uumplotod  by   Ml^lHi 
c"«"plotoIy  *'l#yi!d 

i   '^t'jJtlilit'K  tiic  Stiitnto  of  FfaudH. 

The  ,.rft!fPWr,4.|«r.,.«.n  wa,  nut  of  tho  os^cnco  rif  .ho  contract,  bboau-o  |1^ 

irw  unoortum  «t  tho  tMfiuSf  tlu.  o.u.raot,  and  w.«unly  a.cl  by  tho  iUiai  produc 

4(([»ii  or  coniplciion  of  tho  urtiolo.  - ,;  *  f      »« 

Thocwo  hi.  bMi.  tr.ulol  .0  lar,j,p„n  th,  i.ppiioabiiify  of'thcSlatnlo  of  Fraudi 

m  oonlrollHig  Molinolli'H  pr.n.f  an  to  tho  «idob...»rd.     Tho  nu.horiticM  oJo,.rly  «how 

lh4t  tho  aa*ii  not  within  tho  Statute I  thcrofort/  in  l«  bo  Kovornod  by  the 

-eon.n.on  law  rule  ..f  pr.K,f  in  con.n.creral  .n«.t.r.Sj,.nd  it  i,  i„,p„«,ib|c  to  doubt 
Ihut  tho  Mdtboard  w.H  put  to};t..hcr  by  the  ordeiWr.  Don-guni.-  11,,  admit. 
10  hia  own  ovidonco  and  ^ypun.inuti.m  an  •M-dinoTTH  witness,  that  hia  worO^' 
lu.ght  huvo  boon  «^un.«d  to  bo  an  order,  and  that' A«  /tm  w  Molinelli  waa  niakintr 
the  .,d.  board  for  jmn,  but  bo  ad,l.,  /„■  ihourjhl  it  w.»  to  6«  a pre»,nt,  cade,n,  for  ' 
hinv  I  lio  <|uer,tion  oicommenvrmmt  ,le prmvr  does  ..ot  come  up  in  thi,;  (•(»nuuereial 
ciw. ;  If  It  W.IH  re,|uii^  It  would  bo  difficult  not  to  find  its  jejjrd  Hufficicnoy  in 
Mr.  l)oneg:uu>  own  avow-.ls  m  above,  which  woHufficient  to  allow  the  oral  proof 
to  bo  adduood.     IJodiirrido,  Ih  la  Fruudo,  2o  vol.  No.<.  7;J8,  7;i9  740. 

Undvr  the  cireuniataiiccH  of  the  cauo,  tho  judgiucut  of  tho  Court  of  Rcvlaion    ' 
is  correct  and  should  be  coiiGruied.  ^'' 

LoRAWOKB,  g,-Je  no  puiH  luo  raillcr  A  I'opir.ion  du  auvant  Jugc  r,ui  con- 
Mddro  quo  lo  aUtut  des  fraudes  a'appHquc  i  la  pidsonto  ««l»oco. 
'l>onigani  fait  courectionncr  par  MolinolU  on  bufffil  dont  lo  prl^ est  indoter- 
■untf,  tima  <)ui  MotM  tixti  U|i  vulouV  du  lueuWo  quand  il  aora  termine^  Co  niuublo 
«itOtred|p(>ilouf^&oindrdquolc  prixauquol  il  a  6t6  dvalurf,  nais  ou  d-i,rd 
JiF"onicntdnon  cxigdo  par  Tappelant  pendant  le  progrds  de  Tou^agc,  ilacoatd 
uoe  souimo  d'urgent  conslddrablc. 

Suivant  moi,  lo  oontrut  originaire  iutervcnuenlro  lea  parties  A  I'dgard  do  la 
confection  do  oe  buffet,  n'a  pas  6t6  un  contrat  pur  et  simple  de  vente  '^Molinelli 
na  puB  vendu  purenient  ot  8i«iple.neot  «k  Domiguni  k  bufffit  en  question,  pi)ur  un 
pnx  d6tern.iD<$,  ou  A  fltro  d6tcrn.in6  plu.  t«d.  Ce.ftit  un  contra*  n.ixte  dans 
tequeUa-^to  pent  fitre  entree  pour  pwtie,  aiaia  d«iit  le  louage  d'ouvrage  et  d'in- 
dustrie  fornje;4in  6!6uicnt  coasi'ddrable.  Par  eo  contrat,  iMoUriolli  a  sanl  donte 
rendtt  &  Donegani  lea  maUSfiaux  ndoeseaires  h  h  tjoufeotion  da  meuble,  mais  il  • 
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"Doneg«iit     aui|i'lwi«5  son  fravuil  utson  iftdustTie.     Et  la  proportlian  cntro  la  liScur  do  la 

Ho|fnii!i. ,    irt*tJ«ro  ct  IjB  pri^^du  trotailj  no  pent  pas  cntrcr<cQ  boin|>to  poui*  faire  prddoniincr 

'.    la  vcnfc  sur  lo  louago,  suiviint  rcxc6<lant -do  valour, do ia  niiitiofo  8ur  Ic  prix  da 

f-   roumgo.  .Car  cette  vflj.cur'Vcspoclive  des  dcijix  etomcnts  du  fidhtrat,  pout  et  doit 

viiricc'^uivant  lanaturo  do  runtfeprisp.     lei   it  dint  po.«mbio  quo  la  valour  dcs 

niutdriaux  cAt  pzrod<5  lo  priidu  travail.     Mais  lo  contrairo  pout  arrivcr  coninic 

(|unnd  on  fait  la  coi;iinandc  d'uiio  stutiio  on  uiarbre  il  up  Rculptcur  ou  d'un  tableau 

.  /})i  inti^.rhuilc4\  un  pciiitre.     D.mS  CQS.dcuX  c>is,  nuldouto  quo  la  valour  du  tra- 

-  viiil.no  soit  supericuro  il  ci'llc  du  nmrbro^  do  la  pcinturo  ct  do  la  toilo.  Lcoontnit 

.'    \     8cnut  crpcndunt  lo  u)vnio  quQ  (lans  la  caURC  nctuollo.  * 

-'-       "L'on  no  pout  done  prendre  pour  appreciation  do  la  nature  du  coulrat,  la  valour 

■  [  pioportionncllo  de  la  inatiore  ct  du  travail.     CcRcontratsrcnrertnent  incontesta- 

blenicnt  un  lotta<!0  d'ouvra<];o  et  d'industrio.     Co  no  sont  done  pas  dcs  vontcs 
jtures  ct  simploj,  et  co  soiit  ces  voiites  seulcs  qui  sont  prohibdcs  par  lo  statut 
des  fraudcs,  si  ellcs  no  sent  constateos  par  ecrit,  suivies  do  livrai^un  ou  occoiu- 
-^      -        pa<:nees  d'!irrhe-<. 

•  En  considoiant  lo  contrat  eoniuic  proliibc' par  lo-statut dcs fraudeXcetto  cause 

'_     oiTrirait  uno  sint;ulit'ro  anoinalio.     Donngaui  a  coniniandd  un  moublc  d'unc  valour 

-  ^     inddterniindf.  Cc  nicublo  pouvait  couter  iiioins  do  dix  louis  sterling  pu  d'avantago. 

iv.      ^         S'il  n'cftt  coutt'  quo  £10,  le  contrat  cut  etd  bon,  ct  il  a  conserve  sa  validitd  tant 

^  que  le  uieublc  n'a  pas  excdJi'  eettc  valour.     Mais  au  moment  qu'il  a  excddo  co 

cliiffrc,-  il  est  devenu  invalido.     Dc  sortc  quo  nous  avons  un  contrat  valablc  pcn- 

*<.        dant  un  temps,  ct  cnsuitc  fVappd  d'invalidiid,  c'est-a-dirc,  dca  parties  obli<;ecs 

d'abord;  ct  cnsuito  delidcs  de  leur  cugagoment  sans  rupture  do  contrat.     Cette 

physionomie  particuliurc  do  la  convention  scrait  suffisanto  ~h  cllo  seulo,  pour 

ddmontrci^quo  cc  no  sont  pas  dcs  cas  scniblablcs  quo  lo  stutut  a  contcmples. 

•  .  ^'     J)'aillcurs  il  faut  prendre  unc  societe  avec  ses usages  et  ses  meeurs  particuti(^rc!«. 

Qui  dc  nous  a  jamais  ptn.'-e  i  faire  d<'M  commandos  piir  ecrit  chcz  Ics  fournisseurs 

/•  ^.      ct  les  art^ans;  chcz  les  marthands  taillcurs  par  exeniplc;     Si  ccpendant  la  doc- 

»         trine  invoqude  par  I'appclant  prdvalait,  aprds  avoir  commando  un  habillcnaent, 

^I'onwjrait  libre  de  no  pas  riioccptcitj  quand  il  scruit  confectiooiid,  si  la  valour  en 

cxcedSit  £10,  ct  que  la  commando  n'cilt  pas  «St<5  dunnde  par  dcrit,  ou  accom- 

■  -       ■   pagneo'd'arrhcs.     SiThabillcracnt  coAto  moins  dc  £10,  eel ui  qui  i'a  fait  faire, 
^    ^    scrait  ccnciidant  obligd  do  lo  prendre  sans  arrlies.  Et  il  en  seruit  de  memo  de  toutes 

les  commandos  d'ouvrugOs.     Pour  ma  part,  jo  nc  puis  convenir  que  le  statut  des 
fraudes  ait  dte  fait  pour  dcs  cas  semblublcs,  qui  sent  pourtant  stri«temcnt  analo- 
gues i  la  prd^ente  espied.  t 
^'on  objcctc  que  rarticlc  1235  de  notrc  code  applique  le  statut  dcs  fraudes 

,        '       au  cas  oil  lora  de  la  vcnto  I'article  n'cst  pas  cuvjore  propre  &  la  livraison,  o'est-a- 
dire  pas  encore  confcctionne.  A  mon.sOns,  cette  disposition  ncs'applique  encore 

•      .       qu'anx  ventcs  pures  ct  simples,  comme  quand  le  marchand  qui  trafique  sur  un 
article  de  commerce  qu'il  nc  confcctionne  pas  lui-mSme,  le  fait  confcctionner  oa 

^,  I'achete  de  I'ouvrier  ou  d'autres  ndgociants  pour  le  revendre.  Encore  une  foif, 
clest  la  vente  verbale  j>urc  et  Jijimple  qiii  est  prohibde,  Toperaticn  eeule  qui,  par 
sa  nature  est  comraercialc.  Je  doia  remarqner  que  cette  ihterprdtation  da 
8l|M)ut  des  fraudes  a  de  nombrcux  precddents  anglais,  mSme  ecus  I'acte  de  lord 


A 


'■$i- 


■^ 


r.-i-. 


•7»lf% 


''■'^' 


SUPERIOR  COURT,  I860.  ,'jj 


Tenderden  qui  a  etenduo  le  stauTi  co  n..n  I'nn         7 "^ — 

cutori,  contracts.  ^"^  "l""  '  °"  »PP«"o  on  Angleterre,  les  K.rc- 

BWque  la  qucBtion  CD  Boit  unedc  stride  Ie«WI,/-, 
de  remarqucr  qpo  T^quitS  de-la  can  J  .T      ?      '     """""*  <'*'^«  ''«"d«  P'«Pos 

position  qui  noVutqljus.ifi  rltwl^rr   ""m"'^  '"  ''^'^^^  '•'"♦-«- 
stat^t  des  frauds  '"terpatahon  favombtc  qui  vicnt  d'6tre  fai(c  du 

^^I^i.e.eu.de,aCourdeB.i..^ 

Moreau,  aantet  ,fc Zaco^te,  pour  l'«ppo!ax,t;  -1^ -i- 

.,_^^»»«r<feX.^,,y.r.pourl-i„,i,„f        •""  ^/^' 

Autoritds  cities  par  ri„tin,6:  _         .    

Bonnier  1,  pp.  221,  239. 
Bedarridc  2,  pp.  98-99-100. 
,     .    Pigcau  ler.  pp.  321,  230. 

J?08coe,.p.  135.    .  '  .  #  I- 

.      Taylor  2,  p.  1492.   ^.        -  " 

Taylor  1,  p.  602.-'  ' 

.;'  Philipp8l,p.  372,  . 

fi'L.  C.  Jurisf,  pp;  1^2,  183  ' 

(^.o.^.)  ^  . 

«npKjiioRcoriiT,is«;p.  / 

MOXTRKAL,  18th  8KPTE.MI!KR,  i3,;3_ 
r<>>r/W(  Mack.w,  J.  • 

■-/     .  No.  2M^; 

U«i.D:_rhal«  motion  to  reject  ovMonco  t.kon,t  '    '-'"'' 

made  till  the  tin.)  hearing  of  tbe  oau  "  ""'"  "*'""''  ™«''^''  «f  objections  cannot  be 

A  motion  was  made  in  term  bv  the  nl-iinUff  f«     •    .  . 

.    under  reserve  of  objection.     The  piaintiffV.         ,  T   T"'"  ''''^^"°°  *''''^« 

Justice  Beaudry  J  Mo. Ian,  v     Wa^  ^  f  P '  t  ^'"'  "^  "  ''''^''^  <>^'''- 

hh  pretension  that  the  motion  was  Zol       i    ^  l""'"'  ^^  ^^^'  '"  ^"PP"'*  ^^ 

cause.  ''"'  P'^P'^'^'^  ""'-"^o  before  the  final  hearing  of  the 

While  certain  witnesses  were  „nderlLi„!t^'^""t':  '^^'^'^  of  objections, 
to  questions  put  by  the  counser^TeTr  T'  "  P'""*'^''  ^"°«'^  «»'J«'t«d  " 
served  by  the  judge  presidi^^t  "^T^^^^  "  V'/  ^'^"*'*""  ''^^  - 
these  objections,  the  defeiSs'M!!  !  /u  •  "'"'  "'"'"'^  **»  pronounce  ufnjn 
".y  brother  juJges  on  tZsIeer^^^^  ?'  be.ng  yet  closed.  I  have  consui?:d 
reserves  objections  at  en^^^lt  tTc  Z  T  "  *'"*  "'^"  "^  ^"'^S" 
raised  at  the  final  hearing  of  ,be  ca  e  TU^  \'^  ^''\"f""  *^*  *«'"'««*«•» 
and  must  be  dismissed.  '"^  <'"^«-     This  motion  ,s,  therefore,  premature, 

Jiitchie,  Morris  dkJlose,  for  the  plaintiff.  '^^°*'*"*  rejected. 

^^6^^i6o.*,Q.C..fortheillendants.'         ^^       ■ 


l>on#|[anl 
■^lollnelii. 
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MONTREAL,  30th  OCTOBER,  1809. 

rortvn  Torrance,  J. 

No.  2558. 
Coaffx  cl  al.  vs.  The  Glin  Brick  C<nnpmiy,  and  Wtleh,  Intervening  party. 

lliiLD  :— Thatanintcrrcationmny,  iiitlindinerction  oflbp Court,  b<> allowed,  without  being aupportml 
by  affidavit. 

Torrance,  J. — Williiuu  VVrlcIi  made  an  applioution  to  Mr.  Ju.^ttice  Maokay 
in  Cbiknibcr?,  to  be  pur'mitfcd  to  Qle  an  intervention.  Tbis  was  granted.  A 
iiioUon  ia  now  inndc  by  tbc  pliiintiff^  to  reject  the  intervention  on  the  ground 
tbat  it  is  not  supported  by  uffiJ.ivit.  Tliere  is  notl^|g  in  tbe  law  requiring  affi- 
davit9;^in  support  of  interventions  :  tboy  are  sometimes  made,  but  it  appears  to 
be  a  matter  in  the  discnstiou  of  the  Court  wlietbor  tjjoy  shall  bo  required.  For 
my  own  part,  I  would  prefer  to  see  an  affidavit  before  allowing  an  intervention, 
but  it  is  not  tbc  practice  of  tlie  Oiurt  to  insist  on  them,  and  seeing  that  the  inter- 
vention bus  already  been  allowed  by  a  Judge,  I  will  not  reject  it  because  no  affi- 
davit has  been  produced*;  /  -  -T       ^ 


Carter  A  Ilattun,  for  fbo  iilnintiffs. 

Perkins  A-  Ramsay,  for  the  intofvening  party. 

(.I.K.) 


Motion  rejected. 


M«)NTUEAL,  ;w  OOTOUUE  18011. 
Coram  Mackay,  J. 
No.  1707, 
Ihaudry  vs.  Haijmond.  . 

.IcoB  ;— yii>^  p.ir  suito  il'unc  orrcur  iiliTicale  coininiso  daiu  uuB  saisip  imm  ibtlivro  fiilto  par  leshflrlf, 
III  re<|uDl.k.cn.iiullit.S  d..-  decret  pr6<eiili3e  d.'  lu  part  du  »-i\i\  mi  m  liittunuo  avuc  duivas  contro  l« 
^lieriC.  (1)  ;, 

]jo  Utiiiaiiacui-  lit  .-;;ii<ir  et  vcfldre  par  deoiet  les  Imiucublos  de  la  ddfendercsse 
daiLsli;  ih.stii'U  U  Ariii;ib;isk:|i  pour  1  rsatL-^fuction  du  jugcment  rendu  eontrcello 
(i^vaiit  la  C'our  de  Ciicuit.  J;c  17  .scptembre  tSlJP,  la  d«^fenderesse  Dame  Marie 
iiouisc  liiiymond  prescnta  il  la  (jour  8uperieure  i  Montr<5aI  une  rcquSteen  nuUitd 
de  deerel  pourfaire  casser  la  veutc  do  scs  biens  itutneubles  vendus  par  le  sbciif 
du  district  d'Artbabaslsa  le  15  outobrc  18G8,  tk  la  poursuito  du  demandeur. 

Kntr'autrcs  inoyens  do  nulliid  elle  alltJguait  pir  sa  requSte  ce  qui  suit : 

"  Que  la  dite  saisie  u  etd  faiteilltJgaiement  en  vertu  d'unjugementqui  n'existo 
pas,  en  autant  tjue  le  A\i prochiierbal  dc  saisie  mentioniic que  ia  dite  saisie  est 
fuite  en.  execution  d'^n  jugcment  en  date  du  31  mars  1868,  tandis  que  le  jtlgcT- 
ment  en  cettc  cause  a  (5t»5  rendu  le  six  avril  18(J8." 

Cctte  requeic  fut  dueiiient  signitidc. 
"  Toutcslcs  parties  intdiessees  au  deciSt  ayant  6:6  dument  notifides,  et  ayaiit^fait 
d<Sfaut,le  jugcment  do  la  (Jour  a  maintcnu  les  conclusions  dc  la  requete  sur  le 
motif  spdcial  ci-dessus  czjjosd  par  la  ddfcndcressc  en  sa  requt^te  ct  lui  a  accordi^ 
ses  frais  ei^  nullitu  dc  ddcr^t  contre  le  slierif. 

,     Ddcret  annuls  avec  dcpens  contre  le  shdrif. 
D.  D.  Bondy,  avocat  dc  la  defeudcresse,  _  .^^ 

(P.R.L.)- 


(1)  Anjij,  c.  P.  0. 


•^ 


V  - 


\  COUR  8UPERIEURE,  1869. 

COUR  SUPERIEURB,  1869. 

''  .MONTREAL,  21MAI,  1869. 

Coram  Monoelit,  J. 

No.  1266. 

'  Aprds  la  cassation  da  pr^^ent  bref  de  Saisie  fn  M^j^a        j 
cette  place  d'aflFaires  6tlit  J«n,.;a  -»♦?  "    *^*"  ^'^  '*»8s^  ^a  wpie  du  bref:  que 

l«dmiDde«»di«ontm««wntl»,r«>aon  B«lu«le  reivoj&v 
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COUKITDP  QUEEN'S  BENCH,  1869. 
MONTREAL,  9th  SEPTEMBER,  1860.  > 
Coram  DuvAL,  Cii.  J.,  Cabon,  J.,  Deummond^J.,  Bapolbt,  J.,  Monk,  J. 

No.  ea.  '  ,_^'''  "^ 

BROWN  BT  al.,  , — -" 


A. 


AHD 


-BAWKSWORTH  n  al., 


Appillantb  ; 


Rbbpokdbntb. 


Uklu  :— 1.  ThBt  the  unpaid  vendor  could  not  legally ,'Ih!*i«p  the  ooming  Into  force  of  the  Civil  Code 

ot  Lower  Canada,  rovendtoate  goods,  for  the  purohasiJ'oC  jjhloh  credit  bad  been  given. 

«.  That  the  reception  hero  of  goods  purchased  in  England,  by  Vh'«r.<)cing  deposited  in  a  bonded 

.  warehouse,  on  an  entry  by  the  purchaser's  custom  house  broker,  is  sHolt.  a  delivery  as  would 

defeat  the  voudor's  remedy  under  the  176th  and  177tb  articles  of  the  'Cnttom  of  Paris,  U 

not  exercised  within  15  day's  firom  jsuch  delivery.  ''-.^^ 

This  was  an  Appeal  from  the  judgment  of  the  Superior  Court  at  Moilti^l, 
reported  at  pp.  197  and  198  of  the  10th  Voh  of  the  Jurist. 

Gabon,  J.— .{o/Vcr  stating  facts) : 

La  question  en  dispute  se  resume  h.  savoir  quelle  interpr<Station  il  faut  donner 
aamot  delivery,  dans  la  12e  clause  de  I'acte  des  Banqueroutes  de  1864.  Le 
jugement  dfe  la  couy  infdrieure  a  d<?cidd  que  tant  que  les  effets  vendus  dtaient  tn 
bond,  i'acheteur  n'avait  pas  la  vraie  possession  et  que  la  ddivtry  piur  le  vendeur 
n'avait  pasjcu  lieu,  ct  qt;e  partant  aux  tcrmes  de  Ia.l2e  clause  susdite,  les  effets 
ainsl  vendus  et  pon  payiJs  pouvaient  encore  etre  revendiquds  par  le  vendeur 
Donobstant  la  d<<claration  de  la  faillite  des  acheteurs.  G'est  une  question  impor- 
tante  et  trds  bien  traits,  des  deux  cdtds,  dans  les  factums.  ^        '      - 

Avant  de  traiter  la  question  de  droit,  11  faut  regarder,  comme  prouv6  et  hors 
de  doute,  que  lore  de  I'achat  des  marchandises.en  question,  les  acheteurs  Elliot  & 
Co.,  dtaient  en  faillite,  quoiqu'ils  ne  le  sussent  pas  cux-m§mes,  et  que  lors  de 
I'arrivde  ti  Montr<Sal  la  faillite  (5tait  connueet  ddclar<^ 
>  D'apris  quelle  loi,  doit  etre  d<5cid^  cette  question ;  estrce  la  fran^use  ou  I'an- 
glaisc,  et  quelle  diff<5rence  y  a-t-il  cntre  I'une  et  I'autre  ? 

Si  la  livraison  (delivery)  doit  Ctre  regardde  comme  ayant  <St<5  faite  et  completde 
h  Liverpool  &  I'dgard  des  acheteurs,  ou  meme  &  Montreal  lorsque  les  effets  7 
6!int  arriv<53  i  I'adrcsse  des  achetcure,  par  eux  rejus,  le  fret  payd,  mab  laissds  tn 
Bond  pour  I'acquit  des  droits  do  douane,  le  privilege  des  vendeure  dims  I'un  et 
I'autre  cas,  <:!tait  pdriuid  et  perdu  puisqu'il  n'avait  pas  &i6  exerc^  dans  les  quinze 
jours  de  la  livraison  des  dits  effets  tel  que  voulu  par  la  12e  clause  susdite.  Vide 
ALlbott,  p.  77—78.  ^  - 

D'apr^s  cctto  mani^redc  voir,  1' action  des  appelants  aurait  d(i§tre  renvoyde,  et 
les  effets  saisis  d<Sclarda  faire  partie  des  biens  de  la  faillite,  de  Elliott  &  Co.,  et  cela 
sur  I'intervention  de  Brown,  qui  aurait  d&  etre  admise  au  lieu  d't^tre  renvoyde 
«omine  elle  I'a  &iC  par  le  jugement  dont  est  appel. 

Les  faits  noJK^nt  pas  difiSeultd ;  tout  ddpend  de  I'interprdtation  donnde  &  la 
12e  dat^ae  du  djt  acte  qui  limita  b.  quinae  jonra  1^  privilggea  acoordda  au  VQtt-- 


,••        -,S^I^^ 


"m-^^^ 


,  *'^WTr"ij(f^"*"     w: 
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deur  non  paytf  par  les  artiolea  1 76  «t-l  9'y  j«  u       !        ^  " 

dan8led«,itfra„,aiar        "^P^'""'''*  *»  «««  J  O'  q«'entend-on  par  livrail, 

Depuisque  les  note?  oi-dessusont  ^td  dcrites  il  «.•«.» ». 
d'envisager  le  Bujet  qui  aurait  VoeJdoe^^'Al  a     7     ''''  ""'*"*'*  '"«°»^'« 
J'encont™  des  pi  Jtidns  do  SL    f"'\'*'^"'*'f  '*  P«5««nte  contestation  i 
dont  est  appel.      ,  ' '"'""''  ^*  P"'**"*  «»«  f"!^  infimer  le  jugement 

tiof  :::^s  s!;;  i^rir:  t  ''"^r  •«  ^"^*^«  -•'^^^- 

modifid,  et  d'apr^s  tol  artiiriodroU  J         ^i"""  ^'  ^""''  "*'«'«  "6  tel  que 
...  .  6t6  faite  sans'jour  et  2  ^'l^rd^^^^^^   "'"'^^  ^"«  '^'^^  '"^  -' »« 
a  eu  credit  accordd  qaelqu'il  soTlT^f       .^"  '"^"*  """"?*«»*'  «*  q«e  s'il  y 
tumedePariaTeTe  t  Lstr^^^^^^^^  Tel  dtait  la  loi  Jus  la  oou^  ' 

.,      «-^>Mn-e' jours  d^XtilTtrZrT^^^^^^^  ""'T"*  ""*'-^*"' 
■-..  par  le  dit  artiele.    II  est  done  vra'^ue  Je  „wl    ""'  ^"  ^*"''  "ddtennind 

■dn,it  a  6t,  ehang.  par  la  nouvl^irti  ^^Tn^  'T""  "^^  ^'''""'«» 
ce  h.>t  qu'au  crdancier  qui  vend  sans  term!;*  ^  J  """*  """""'  "'■''«^'"»t. 
diquef  e.t  aceordd.  Or  la  auIstjlT  T  a      T  ''^^^  *>"'  '«  ^~»*  d«  'even-. 

qne  c'est  ,  prddit,  pulsq^LX  ZTii.  v  T'  '^  ^""^^'  "  "^^  ?»-*      ' 

personne  autre  le  prix  des  dites  maroJ.!„^-        i'        .?     "  **'Se  d'eux  ni  de 
nouveau  pane  dit  U  aux  ll^^"  ^^  J^^^^^^^^^  d. 

teurs  eux.m6mes  sana  nn'.-l  „  «:♦  ^Aonireai,  pour  etre  h^ft4ea  aux  ache- 

lieux  .  Montr.";  qrq'ue  e'  IZZr^'T'l^  ^^"^^^  --"*>  -  - 
contraire,  e'est  d'eux  qu^L  d^XTc'e  f  ^^^*«  J"^*^'-  P--nt ;  „u 
«ont  ddposds  a  I'entre^t,  norirt^lt  a  ""'.  ^'f  *"^  «*  «»  ^«"  »<«»  qu'ils 
bien  et  «niq«em,ntpoC  la  sQ«td  desdr^^/r'^''  d^tes  n,archandises,Lis 
-ani^re  d'^ir  ne  coS^titue  ;lTne;^^^^^^^ 

faut  pour  en  faire  une   Si  ie  suis  Z^^  ^   °'  '"''  P"'  "'»'"^°t ««  qu'il 

loisurle  auietja  oons^Ven  H^^^^^^^^^ 

ddsaisisdeleurBmarcha^i^esenCl^^^^  T  ^"  vendeurs  ^  sont 

ils ontpour  toujours  perdu  le  droitT r  ^  ^  LiveTKX)!  sans  exiger  le  paiement, 
aurait  da  gtre  L.oXr^Zlll'i'^'Z^  P^"  ^^**«  '^^^ '-'  -tion' 
Partie  de  la  faiUite  de  ElHot  &  Co  ""  '* '''  '^'^  '^'^^^'^^  ^^ure^ 

»pi'Xet^tiS^^^^  ^«  -i'  «t  les  consequences ;  J.! 

Sijemetrom^^irrkri    T*"'"*^"'^^^^^  / 

de  liposer.  jeTrS  diliJ^ij  f    J'  d'env^ager  la  quesUon  telle  que  je  viei, 


Brown 
•nd 
Uawkfwon 


^-■■^^ .  ^.  -"^^TCTr^iixr^utf 
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Srown       Bi  non  que  sQrement  olle  I'a  6i6  lorsquo  lea  marohandiscs  ont  6t6  remises,  il 

Bawktworth.  3Iontrdal,  &  Elliott  &  Co.,  &  qui  ellos  dtaiont  adressdos,  qui  ont  fait  en  leur  num 

, .  les  cntr<5eB  &  la  douane  (Habdyside),  qui  ont  pay<$  le  fret  et  qui  prouvcnt  quo 

•  les  marohandiaes  (Staient  &leur  risque  ii  partir  de  Liverpool,  qu'cllos  dtaient  asHU- 

r^cs  k  leur  nom,  et  enfin'quo  le  18  de  mars  1865,  elles  ont  (SUS  ddpoB<Ses  en  Icur 

nom  et  commc  leur  appartcnant,  dans  une  dcs  maisons  d'ontrcpOt  de  la  douano 

(dans  leur  maison  in6me)  oil  elles  sont  rostiSes  libres  et  oomme  la  propridttS  dcs 

dits  Elliott  &  Co.,  jusqu'au  5  d'avril  suivant  (15  h.  18  jours),  jour  o<i  la  saisie  a 

.  6t6  faite.     G'est  Handyside  qui  les  y  a  ddpo8<So8  en  leur  nom ;  pendant  tout  co 

temps  les  mafcfiandises  dtaient  &  leur  disposition  ;  en  payant  les  droits,  ils  auraient 

pu  les  avoir  et  les  vendre ;  ils  pouvaient  mdnie  les  vendro  quoiquo  t»  &on<2.  Pour 

cette  derni^ro  raison  niSme  le  jugcment  devrait  fitre  infirm^  de  quelquo  manidre 

quo  I'on  envisage  la  question,  quand  mSinfe  l;k)q  serait  d'avis  que  la  vento  a  6t6 

fnite  sans  jour  et  sans  terine,  toujours  est  il  que  la  saisie  n'a  pas  4t6  faite  dans 

les  quinze  jours  de  la  Hvraison,  soit  ^  Liverpool  soitm^me  jl  MontrdaL 

Badoley,  J.,  .rfiMcn/ien*  .•  <  » 

In  February, -1 865,  the  mercantile  firm  of  Elliott&  Company,  at  Montreal,  by 
their  order  to  the  plaintiffs,  traders  aC  Sheffield,  in  England,  purchased  from  them 
thcr  cask  of  cutlery,  the  subject  of  this  contention,  valued  at  £112.  7s.  3d, 
sterling,  which  was  sent  by  them  to  Strang  and  Company,  general  shipping 
agents,  at  Liverpool,  to  be  shipped  to  the  defendants  at  Montfea],  and  was  for- 
warded by  Canadian  iSteamer,  vid  Portland,  under  the  usual  through  Bill  of 
Lading,  in  the  shipper's  name,  by  Strang  and  Company,  acting  in  that  behalf  for 
te  purchasers.  The  goods  arrived  at  Montreal,  to  the  defendants'  address  on 
the  18th  3Iarch  following,  and  were  forthwith  entered  and  stored  in  a  bonded 
^  customs  warehouse  here  under  the  following  circuqistanccs,  wliioh  are  set  forth 
in  the  evidence  of  record  and  are  particularly  referred  to  by  Mr.  Elliott,  the 
head  of  the  defendant's  firm,  who  has  been  examined  as  a  witness  for  his  assignee, 
the  Intervenant.  Mr.  Elliott  mentions  the  purchas#  of  the;good8,  the  shipment 
at  Liverpool  by  their  agents,  Strang  and  Company  acting  for  the  firm,  in  that 
behalf,  and  then  adds : 

I  know  that  we  were  insolvent  when  the  goods  in„question  in  this  cause  were- 
purchased,  buti  did  not  know  it  then. 

It  was  in  the  month  of  March,  one'  thousand  eight  hundred  and  sixty-five,  say 
about  the  middle  of  the  month,  that  I  first  became  aware  that  wo  were  actually 
,    insolvent.    At  this  time  we  stopped  payment. 

*  When  the  said  goods  arrived  here  we  were  hopelessly  insolvent,  and  being 
anxiout  not  to  do  anything  which  might  injure  the  plaintiffs'  right  to  the  goods, 
1 6au»ed  them  to  he  entered  in  bond,  and  iohen  called  on  by  Mr.  Alfred  Brown, 
the  plaintiffs'  agent,  to  know  what  had  become  of  the  goods,  I  explained  to  him 
that  they  werejin  bond.  '  '-'''• 

The  plaintiffs'  ajgent,  Alfred  Brown,  who  is  also  a  witness,  corrobbratea  the 

forgoing  and  adds  :  ' 

The  first  iptiniktion  which  I  received  of  the  insolvency  of  the  defendants  was 

on  the  fifth  day  of  April  last.     I  immediately  called  on  ihe  defendants  to  know 

^)    ,what  bad  be<:pme  of  the  cask  of  cutlery  in  question,  and  was  assored  by  Mr. 
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plaintilb.  "•**  inumation  to  me,  u  agebt  for  the  u.wS^Jonki 

named  in  the  Bill  ^rCdinTt^X^w^^^^^^^^ 

Into  the  defendanta-  atoro  for  «1     J  T        .^  *''*"  ""**•«*  o''*»>ng  taJcco 

Wtheprotectionofthed^^^^^^^  d»po;.I,  beoauae  of  their  ip^Wenoy  anS 

«^«gnee;  that  the  goods  remained  S  In  -     I         ^"^'''^'^''  °'  *''°'> 

"My  l^ived  brSe  d  Jndant^  0^1  r    'T  ""*  '""^  ^  °«^«'  »»«««> 

theyefendan^:^naolveney  wSubitri.        '"'^  ""^^  *'"''"'  P<»'^'<">  J  that 
l^veLcatioH^^^ 

the  aViignee  was  appointed  tn  f^TT     .    ^^^  ^"*  °^  *•>«  same  mdhth,  and  that 

Without  partieuEn^  I^Tf      "^  °"  ^''^  29th  May  fol  owing 

^tanceAthe^ainti^Til'tl  hd^t^^^^^^^^^^  "^^te'that.  in'sub- 

vendors  and  under  the  ZlnZ^.C^'A^f'^^'  ^^  ''''"  "S^*  «f  ""Paid       ' 

the  insoLnt  assigne^onrdotZl^^^^ 
thegoods'to  theSefendan;      "^^^^^^^^^^^ 

y^,  under  the  operation  o{  the  iLd vent  law  h  T\  ^"''^^  '^"^'"•"g  ^^^^^ 
the  Act  frL  that  delivery  ""^  ^^  '^^  ^''^  «^  «»«  li'nited  by 

:  wingtoitt:  TZt^  "  , 

;  the  unpaid  Vendor,  by  the  1 76*^  and  1 77t?^   •  ?'*  JT''^"'  '"'^^'"'^  "Po« 
-^^e^MtelperiodofiJ-S--^ 

T*  :_ •<>     _\  _  *' 


"  disc.' 


based  e^phatiealli  andexdustvely  up^  t^e  t  "  ""^'"2  purchasers,  is 
enacts  a  special  notation  to  thoseCf^^nedT? 'T'''"*  P'^^^'""' ^''i^h 
the  time  in  which  the  rights  and  IX  .     "'"^  "^  ^''^  '"«»«'»  <»>Jy  as  to 

-rcised,  after  the  d^Hvfry  of  th e'g^^^^^  T     ™J  ''^  *^!  -*-'-  »'it  bt  ' 
Jon,  the  exceptional  provi^on  cou^TatrolS  ""V,  '7" '^  *''''*  -'- 
«on    moreover' plainly    reauirfl  tl,„/    /T,  !  ^'•^  *erms  of  the  provi- 

PU-hasers,  leaving  the  common  1     "  delivery  must  fo  made   to'  the 

I>envery,then,is!heoJy  frinlZ;?^^^^  "'''''''  ^''^''^^^'' 

ascertain  what  «)nstitutesVdelivU  unS  1^1  •^',*''^'«f«™.  '"Portant  to 
fact,  it  has  been  effectedTh  th^,  c^^  In  1  .  ''^  ""^  '''''''''''  »«  ^'^'^^  of 
the  word  must  be  taken  in  conn^n  J'^l.  1    .  'P""'*""""  '^^^''^  *«™  ^^^'''^'-y 

Pun^haser.,  and  necessarS;  ^70  A  lit'  Ik' *'^  '^""'^  *''''  *«  ^'^^ 
.  theprovisionmust  bo  constn^ed  in  ite  enUrll^    ^'-^  '*   '  "^^  *^  «'»•  '  «"«» 

applied  under  our  local  insoEt  A  ?ir  f        J"*^"*^  "^  "  '^'  P'0"«on 

orthe^r.ogni.edjurispruS^^^^^ 

the^^i^wr:::, S;1±*^^^^      r-  ^-*«^*  »^t^e  common  Law  of 

— _      ■■-'■-■■      -  -■  ■   --■■-■--■■■  .-*   ■""^,'— '.;  *^''^^«»»tBe'ttiepureBaBSFBImielF 
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It  is  trito  to  say  that  the  176th  Article  rerorred  to  cash  sales  where  a  credit  had  not 
be^n  agreed  upon  and  given,  and  the  177th  to  credit  salefl.  The  Articles  had  differ- 
ent operations,  but  the  first  Article  only  will  be  considered  as  having  any  relation 
to  this  cause,  because  the  sale  here  is  evidently  a  cash  sale,  there  being  no  tittle 
of  evidence  to  be  found  in  the  record  to  qiialify  it  as  a  credit  sale,  or  a  rale  it 
terme,  »nd  for  aught  to  the  contrary  it  might  be  a  solitary  commercial  transac- 
tion between  the  vendors  and  purohasera,  the  latter  having  ordered  certain  goods 

<'  and  the  former  having  executed  the  order  and  sent  them :  that  is  all  that  is  known 
about  it,  and  this,  Lacombe  says,  is  not  une  vmW'  &  terme.  He  says,  "  quo  lo 
'^'*  vendeur  est  r^putd  a^oir  vendu  sans  jour  et  sans  terme  quoiqu'il  e(kt  pris  obli- 
gation ou  promesse  payable  <i  volonti.  It  is  almost  idle  to  state  an  admitted 
legal  truism  that  a  sale  is  always  presumed  to  bo  for  cash,  unless  the  credit  U 
proved  by  the  agreement  ol"  the  parties  or  by  their  course  of  trade,  otherwise 
"  la  propri^td  ne  pastie  &  I'aohetcur  qu^  par  le  payement,  ainsi  oe  cos  est  une  dcs 
"  exceptions  &  la  r^le  gdn^rale,  meubles  n'ont  point  de  suite  par  hypothique, 
"  tel  vendeur  pent  recouvier  et  demeurer  saisi  jusqu'au  payement."  The 
only  iegal  requisites  of  the  Articles  were  the  actual  delivery  of  the  goods 
into  the  4K)S8C8sion  and/control  of  the  purchaser,  and  their  possible  identifica- 
tion by  the  unpaid  vendor,  in  case  of  his  exercise  of  his  rights  and  privileges 
under  the  revendi<»tion.  Neither  place  nor  time  were  essential,  for  "  qui  a  vendu 
chose  mobili6re  sAns  jour  et  sans  terme  espdrant  Ctre  promptement  payd  pent  1<> 
chose  poursuiyw  en  quelque  lieu  qu'elle  soit  transportde  pour  fitre  payi  du  prix 
qu'ii  I'a  ven(^,  paroeque  qu«nd  il  n'a  pas  donnd  terme ,  la  propri^td  ne  paase  k 
I'acheteur  que  par  le  payement,  et  tel  vendeur  pent  reetfuvrer  ot  detni^urer  saisi 
jusqu'ilt  ce  qu'il  soit  pay<5."    Lacombe,  Bee.  de  Jurisp.  p.  371.  * 

The  mere  sale  of  goods  then,  with  their  mere  possession  by  the  unpaid  pur- 
chaser, did  not,  under  the  common  law,  divest  the  proprietory  right  of  the  unpaid 
vendor  or  convert  thcip  into  assets  of  the  purchaser ;  something  beyond  either  was 
required  to  complete  that  conversion,  and  that  is  well  explained  in  3  vol.  B4darride, 
No.  1148,  dcs  Faillites:  "  la  vente  est  parfaite  par  le  seul  consentement,  ainw  dis 
que  le  vendeur  etl'acheteur  »ont  d'uecord  sur  la  chose  et  sur  le  prix,  la  propridtd  do 
celle-ci  est  transftriJe  sur  la  tgte  de  I'acheteur,  mais  il  faut  un  ddssaisissement  ubsohi 
de  sa  marchandise,que  lalivruison  d'icelle  eut4t4op4r4e,quecette  livraison  r&ultft, 
nop  pas  decette  tradition  feinte  que  la  perfection  de  la  vente  suppose,  maisd'uno 

,  tradition  riSelle  et  <iertaine  et  j>rw«  a  n  ditpotitum"  that  is  the  ownership  of 
the  purchaser,  and  this  is  forcibly  supported  as  to  the  purchaser  by  Pard^sus 
Droit  commnn  5  vol.  p.  417,  by  tie  words  "  pour  son  compte  et  pour  8tre  miscs 
&  sa  disposition."j  Lord  Mansfield  supplies  a  similar  axplauiition  which  is  still 
observed  as, law  for  commercial  sales:  "  As  between  vendor  and  vendee,  the  law 
passes  the  property  of  the  goods  from  the  former  to  the  latter  by  sale  and  delivery, 
but  subject  to  the  vendor's  privilege  to  stop  them  notwithstanding,  if  they  are 
unpaid,  until  their  actual  potoession  by  the  vendee,  and  to  resume  the  possession 
so  as  to  put  himself,  the  vendor,  in  the  same  position  as  if  he  had  not  parted  with 
the  goods.  This  obviously  rests  on  a  broad  principle  of  justicd  founded  not  ^ 
only  on  principlea'of  ^eral  equity,  but  upon  tte  general  and  immutable  laws  of 
property  "  which  Mr.  Justice  Bayley  represents  under  the  terms  "  ownership 
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good- ;  un  .1  then,  delivery  ia  „ot  complete  .nd  the  g^^d.  .^L  tra„Bit  .nd  for 
<sommeroiaI matters  this  in  required  bv  the  8t.t..»«  «pp     T  .'. 

worda  "  them  .>,»ll  iw.         •"J"'™''  ^y  tne  Statute  of  Fraudf,  eiprosaed  by  theM 

agamBt  the  plaintiff.'  riirht  to  hnW   #i..        ^  V^.  °    defendants, 

tcusiontwoJointsl^eoffel  K  1  ^'''   ""^  '"  '"PP*"*  «f  ^ho  pre- 

delivery mLrr„!!r^  """"'*'*""'•" p'^^"^'^""*^'""^ 

Tat  LiveJ,^!  211  ;  T"  '""  ''^'""''•"^  ^'^'^^  «««»«  "^  Strang  & 
TliiU^'re^l'        "'"""  "f  ""'  '""  *""'•  *•>«  eoods  reached  Moni 

warl^sc,  is  Jet  byTfoyi  foil?  *'^  ^^""^  '"  *''--^- 

iftideor  <L>  reauired  hvln!      r        '       ^''^'  "  """  "<**  *•>«  '*°"^«'y  of  the 

Btanc^Tn  whTchTc  cnfrl  a^d"?  ""^^^  T'^  -*  »>«  ««>  »nder  the  circum 
•  «„,!  ♦!.     ;"/'"'  ^"^'J^  *""*  storage  were  directed  to  be  made  by  M>    ElUntf  \' 

P~bl  of  1    T  ;"*  """''"P^**  ^''  '"^^  '*«^-^-»«.  •"><»  thlfJre  by  uL 
presumption  of  law  they  have  not  been  divested  from  the  plaintiffs.  ^ 

the  samesouLf  theSln  W     T         "^  J»"«P™dence  were  Indebted  4o 
sellin*.     «Z„r'     •  .       *''  ''*'*'"8  "P^"  *•>«  8*»"  oMer  law  of  buyin-  and 

f^m  L?'^^*  *"  "■"""'"  ''""^  ^''^  «vendication  of  our  Common  Law  p^d 

!1  wiH  K  M  P    ^  ?"  ^'^  ^''^  ^"'*"'"'  ""^  ^-^^  frequently  oocutin  which  goods 
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,„j  Iwnkrapt  or  lnioJT«nV  while  th«  goodi  an  on  the  wty  to  him  and  berora  they  aro 
nawkiworib.  Jeii^cred.  lo  that  eaao,  aa  it  would  be  hard  tfTat  tho  gooda  of  tho  oonaignor  ahoufd 
bo  applied  in  payment  of  tKe  dobta  of  tho  oonsignee,  the  power  ia  allowed  by  law 
to  roMume  poMwaHJon  of  thorn  if  tho  vendor  oan  auoooed  in  doing  lo  while  they  are 
on  tho  way.  Thin  ia  oallRd  atoppago  m  tmntilu,  which  ia  nothing  more  than  tho 
oztonalod  of  tho  right  of  lien  which,  fcby  Common  Law,  tho  vendor  haa  upon  the 
goods  for  tho  price.  The  right  may  bo  oxoroiaod  at  any  time  before  the  gooda 
reach  the|r  ultimate  destination  and  como  to  tho  potMosnion  of  tho  conaigneo"  :  see 
also  4  Cuah.  Rep.,  p.  33.  There  is  no  diversify  amongst  tho  Knglisif  authoritioa 
upon  the  right  to  atop  in  tramitu,  although,  as  might  be  anticipated,  there  aro 
differences  upon  the  state  of  facte  of  difforont^naes  to  which  tM  right  of  atoppage  . 
might  apply.  As  relating  to  the  questi^of  delivery  eoknmon  to  both  laws, 
because  the  French  revondicathin  and  the  English  stoppage  in  tranaitu  had  a 
common  intent,  tho  English  authorities  are  very  valuable  for  establishing  what 

delivery  ia,  and  what,  as  between  vendor  and  vondoo,  is  included  in  the  term 

transit  of  the  goods,   the  goperal  rule  is  that  goods  aro  doenied  in  transit  so  long 
aa  they  remain  in  the  possession  of  some  middle  man,  such  ja  the  shipping  agent, 
warehouseman,  carrier,  &o.  and  whilst  they  aro  in  any  plao^of  deposit  oonneeted 
with  their  transmission  or  delivery  to  tho  purchaser  as  thoir  owner ;  it  ia  this 
ownership  and  domilnion  which  constitute  the  delivery  of  both  laws,  and  which  is 
involved  in  the  Insolvent  provision.     It  is  incorrect  to  say  that  the  introduction 
of  tho  new  bonding  law  has  changed  tho  rulings  of  tho  customs  law  previous,  t<y- 
the  establishment  of  bonded  warehouses,  because  the  new  system  was  for  the  ooa^  ^^ 
venionoe  of  consignees,  relieving  them  fVom\the  paymeitt  of  duties,  only,  until  tUp? 
<  time  when  tho  commodity  was  wanted.     All  goods  are  still  required,  as  before^   „ 

to  be  stored  by  the  customs  when  tho  duties  are  not  paid,  and  it  was  held  by  Lord 
Konyon,  in  1  Eastj  398,9,  "  that  until  the  duties  are  paid,  the  goods  were  in 
custodia  legit  and  that  |he  consignor  could  stop  them  iri  tran$itu  during  their 
lodgement  in  the  king's  storbs."  It  is  unnecessary  to  discuss  this  point  more 
particularly,  which  is  still  rooognizM  law,  or  even  to  examine  the  argument  urged 
by  the  intervenant,  from  special  judgments  rendered  under  the  literal  terms  of 
the  French  Codd,  which  make  the  public  warehouse  in  France  the  en<r«po<  y{c(i/ 
of  the  consignee  or  purchaser,  because,  in  this  case  the  real  and  only  point  at 
issue,  is  not  the  simple  fteot  of  having  entered  and  stored  the  goods  in  bond,  but 
the  purpose  and  object  of  that  act,  or  as  laid  down  by  Pardessns,  5  vol.,  "  si  lea 
"  marchandises  seraient  entr<$es  dans  un  magasin  do  oetto  sorte,  par  I'ordre  de 
<' raoheteur  pour  son  compte  et  pour  6tre  mises  S  s&  disposition."  It  is  manifest 
that  the  question  of  tho  ownership  of  the  goods  by  the  puiohaser  for  his  own 
account  and  disposal  of  them,  pour  itre  mites  d  $a  disposition,  is  involved  in  the 
intent  and  object  with  whieh  they  had  been  deposited  and  stored  in  the  customs 
warehouse,  namely  Mr.  -Elliot  being  anxious  not  to  do  anything  which  might 
■hftm  the  plaintffs'  right  to  the  goods,  and  then  follows  the  corollary,  the  right, 
of  theSpurohaser  to  repudiate  his  purchase  and  to  refuse  delivery  of  the  goods  on 
his  ownncoonnt,  because  they  had  then  stepped  payment  and  were  insolvent^  and 
wnah1^\a  pay  for  the  goods.  It  is  plain  that  a  lai^ge  commercial  firm  like 
that  of  the  defendants  would  not  have  ordered  the  goods  in  question,  and  of  thai 
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.took  or  fulflTor^  ^11' Z        '"";'*  T"  ""'  '"'''^''  P'"'^'''^  »«  «»  »P  "-"-'^. 
D«rkot     The  doftr.;.  '^  •*  ^°'  P"'"'^  ""^  Hpoculativo  riw  iu  the 

would  ilTt  L^^  a^^^^^^^^^^^^^^  ^'"l"  "•-  ""»'-'l-«t  conduct  plTbubly 

before  fhc  arrival  of  ul!r  .     I'T'"*"  ■"""?  "*  '*'"''  '"-"'voncy,  Hhortly 

invoice  value  :id^x.lIl;^1'^'^^^^^       '""°'''  "p«"  »••' 

inm.odi«to  di  J    tL  d  Z    IT    '        "'':'«  "'"•"  '"^  'heir  own  .tore  fo. 

,  -ehou^beo.::';:!;:,!;:  ;^rX" '" wtwe:;;;::^ '" '': ""-""•; 

amicus  not  to  do  onvthin.,  whioh  .  :  i .  T    7    ''«P"'«»«ly  "'Holvcnt,  and 

It  h- already  CoCvedr«   r     7"^ 
.  *  within  which  the  Thrind  '  i„  ,  '""  '""""'""  "P^''"'  ""'^  '«  '^'^  »'•»« 

^Sf  aw  which  prir«  ;^  •"!  ^'"""•""  '":'•     '^«'''  ^f""™  »  "o'hiHK  i"  the 
^  ^LtaininK  rmantl'^^  T  "'P"J"»'"K  »»«  P'TohaiK,  and  hbnoatly 

^%9tpayo'thc:a'7hrc^^Tftr^ 

repudiation  thil  1^'7'  T'"'"''  """^  ^"""«  ^  "''""P* »»»«  Purchasera' 

««bH«,uently  „;1^,^^^^        ":"«'!*  "*  '"V"-''''™'  """^  •»"«"• '-  the  purchaaer.' 
Bolvcn   Law  Xwha?  "solvent  a««.«„.»,who  could  only  bo  vested  under  the  In- 

beeon.0  !lV    the  l' ^  aTT'-^'  'r  *""  '"•"''""*'"  °--»''P  -«»  ^ 
diated  by  the  pu  chaS     i.i   '  Hnc  J  ,'  •■"'  '""  ^"^'''"'"^  ''^""^  ™P"- 

ofKnAslandTndtnTT?::^^^^^^^^ 

after'  the  ariv*   o    the  '.In'^rS  ""^  ""'""     '''''  °*'"''*™"^''«  *™-"'- 
property  subiJr  J.  T  ^  a    .         ""■  ^•^'""'tion,  ..nd   the  vesting  of  the 

mere  delivery  at  thn  nl««n  «p,i    ••    .•      .  '••  "•  "•''•*  that  a 

transit,  wh  J     ™Jnfu„ti    ll       "h  T  '"  "''  """'""'^  "  ^™'''»"'>"  ^^  ^^e 
Bigneo  and  aUhoTr  I.  7  ^^t  ^"^'  """^^  '"'"  ^''^  ?«"'«•"'«»  of  the  con- 

unTess  thesis  haaU™  "'*'*'  ^'^''^  *^  '''•°'»  ^"^^  -«  «ned. 

transit  andTr  T'*''"""  ''^  "'°"'  «"  •>"  own,  they  are  still  in 

sxCth7:rzr^:^^^^^^^^^ 

t«  tranntu  "said  hirinr-TK"     .        V  »     o*  ^esaid  thatthe  goodsceased  tobe 

So  in  L!tt  ...  Colli  T't\a^^^^^ 

Lowley,  7  Taunt  169,  where  notice  had  been  given  by  the  vendor 
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tp  the  oarrier  not  to  d«liT«r  to  th«  T«ndc*,  and,  by  niatdko  thaaarriar  did  dcllvar 
apon  arriral  at  daatination,  the  dnliTory  waa  hiild  not  to  perfbot  th«  a«l«  and  tho 
Tcndor  had  hU  g<H>d«  in  connwjmnioo  ;  m  alao,  held  by  Lonl  Tt-ntordtm  in  Treatliio 

Hhipping  p.  521,  "tho  intontion  ia  not  dittunninod  anIvM  puaaoaaiori  bo 
"  taken  by  the  oonaianoe  at  ovantr ;  h«  may  roooiva  the  gooda  into  the  warehouao 
"  of  hia  agent  for  a  limited  purpotto-,  aa  for  the  bonofltof  the  oonaignor  to  roatoro 
"  them  to  him,  and  the  intention  with  which  ho'ao  rcmivot  thimi  ia  aquoationor 
"  fkot"  It  will  be  acen  that  Lord  Tenterdun^  puta  thp  «m  beyond  tho  iiier« 
dollfary  and  eitanda  it  to  th«  fhot  qm  intnitu  the  foaJttaion  waa  talion.  A 
Tery  recent  text  work  on  bankruptcy,  Muulo  and  l*oli<»k,  <k/ntiiiim  ito  Mimo  ruin  aa 
well  CNtubliMhmi  :  "  tho  right  to  atop  uiny  atill  eiiHt  whuro  tliu  vondoo  haa  taken 
"  poaaeaaion  in  order  to  hold  tlie  gixida  for  tho  vendor."  Tlio  following  ooao, 
being  ono  of  thoae  cited  in  8  Ellia  ^  m.,  remains  to  bo  referred  to  in  thia' 
matter,  theoaaoofJamcBfrla/.,  aiwignoea  ««.  Griffin,  1  M.  k  W.  20,  &  2  M.  ft  W. 
623,  and  it  !a  cited  beoouae  of  itjt  being  on  a  bankrupt  niattor.  Thia  waa  an  aotioa 
by  tbo  aoaigneep  of  Emerson,  a  trader  in  London,  who  had  ordered  fVom  Stagg,  • 
tnnnufaoturor  at  Stockton,  a  quantity  of  Jcad  to  bo  Hhipped  to  London.  Upon  tho 
arrival  of  the  vchhcIh,  being  in  cmbnrroBHod'  flKjumstancca,  ho  directed  the  cap- 
tains of  tho  voMwIa  to  unload  tho  lead  into  the  worohouw  of  Oriffin,  which  Bmoraon 
had  previouflly  used  for  such  ahipmonta,  the  oaptoina  being  doniroua  to  bo  fVeu  of 
their  cargo,  and  tho  loud  was  in  oonse(|uonoo  landed  and  stored  in  tho  warehouse ; 
but  Emerson  expressed  to  bis  agent,  to  whom  ho  had  given  tho  dircotions  for 
unloading,  ^c,  that  his  intontion  was  not  to  receive  tho  load  as  owner,  and  that  tho 
vchdor  might  hovo  it.  At  tho  first  trial  Lord  Abinger,  C.  B.,  not  oonnidoring  thia 
expression  of  intention  material,  did  not  put  it  to  tho  jury  and  in  consoqucnoo  a 
new  trial  was  ordered  with  hia  conourrenoo,  after  his  Lordahip  had  deolorod  tha( 
ho  had  been  in  error.  At  tho  new  trial,  which  ia  reported  in  2  M.  ft  W.  623,  the 
Court  of  Exoh.  held  that  tho  dccloration  of  intontion,  so  made,  waa  admissible  in 
evidence,  though  it  was  not  oommunioatcd  to  tho  vendor  or  to  the  wharfinger  by 
Emerson  himself  or  by  his  agent,  to  whom  he  had  expfossod  It ;  that  it  expressed 
his  intontion,  quo  intuitu,  he  had  acted,  and  shewed  that  ho  had  not  taken  pos- 
;  scssioii  of  the  goods  at  aumtrand  ihei:i/orethat  the  (:^fwtVu«  had  not  determined. 
■I'he  text  ^riter,  Lawes,  in  his  book  on  Charter  Parties,  published  very  many  years 
ago,  maintained  the  same  doctrine. . 

So  mnob  JTor  tho  English  authorities  :  going  to  those  of  Scotland  the, same 
principle  ia  oitablishcd  there  in  a  case  reported  in  2  Ross'  Leading  Cases,  the 
facts  of  whick  are  summariced  by  Lord  Justice  Blair  in  rendering  the  jadgment. 
His  Lordship  says :  "  The  puncheons  which  were  ordered  by  the  purohaser  arrived 
"at  Forfhr  in  the  morning  of  the  8th.  Upon  that  day  the  purchaser  was  aware  of 
*'  bis  Bankrupt  position  and  that  it  waa  impossible  for  him  either  to  pay  the  price 
,"  or  proceed  with  hia  trade.  Bdbre  taking  tho  goods  into  hia  cellar  he  oonsult- 
"  edwith  a  friend  who  advised  him  to  apply  for  a  sequeatration  and  to  return 
"  the  godds,  the  only  fdvice  an  honest  man  could  give  or  follow.  Aooordingly 
"  the  goods  were  taken  into  the  cellar,  cuttodias  cauta,  without  any  intention  to 
"  appropriate  them  but  merely  for  their  due  oar«  and  preservation,  and  there- 
!'  ^ra,were  not  delivered.''  The  heading  of  the  ease  is  as  follows :  "  A  porohaaer 
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(lie  author  liiMuiMiia  th<.  ..ff..,..  »«-  '^'^"        '        '  ^"''  ^^^>  '"  "••J"'' 

......id  -w;.r  i::^:*  1.TZ"  r  t  r""""''^"*^*^^ »»"' 

boTrcoeiv  d  intoTh ,7lfML  „ft7T^^  '""*  If  «h*good. h.d 

coincidence  u^n  U-in  ^t„.  of  thi  .hltffr:::::^^..  o      u^^  L:  i 
pj«lng  of  «onietfi,„g  fW,n.   the  po«««,ion  of  its  owner  Into  the  poH«a«ion 

I^  tion  tZ;^^^^^^  *'^r'  'f "' ^'•"  '"''^"•^"*-'  ^'••^  -^"s  their  ^t; . . 

dt  li;f„ran??T       'r'f  *''  ""P*''*  «^'  of  the  plafutiff.  should  b,     1 
llTl^   ;   ,     /  ^^  'PP''*^   *'*  P»y  t*""'^  other  ereditorH,  and  with  that 
tent  they  had   the  gooda  bonded  and  ware-floused  for  the  p«,tee'lon  of  the 

^L Id^J^i^Tel^^^^^^^       '"'""^^"'-'  or  werebn^ught  inti t^h^r ItTiTo 

Duroh«-«  kJ;7  T         ^   ""•  defe^danta,   and  no  acooptanoo  of  tho 

'•irihtn  t""  "  r?""  ""'">'^  ^^*"*«  °^  ^'*«^*''  ^hieh  Requires  "  tTaJ 
potion  i!  o^n";  ^        "^'^r  '^  '"^  '^"''^  ''^l^  •»  '"tontbn  of  taking     - 
ST?   ? .  7,     •    "  "*'**^  ''^  Chief  Justice  Abbott,  3  B.  &  0.  613     Tbf     ' 
htar.-nti'T.^i"''"''""'*'"^  '-  relation  to^hi,  00* LLJt^ 

writ  of  rv«„l  ;•  ^    TT  i      ."^  subsequently  acted  upon  it  by  taking  out  tho 
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to  advert  to  the  French  arrets  cited  by  the  bontestant  which  rest  upon  the  special 
.  literal  code  enactment,  unlike  any  provision  in  ourJow,  and  moreover  the  facts  of 
those  cases  <,hew,  that  acts  of  ownership  had  been  exercised,  over  the  goods 
inwlved  in  them,  either  by  the  consignee  or  purchasei»,  after  their  storage  in  the 
public  warehouse. 

Monk,  J.,  concurrc(i  in  all  that  had  fallen  from  M9,  Ju8Ti<^  BAi)3LEY,  and 
with  him  dissented  from  the  judgmeai^ut  to  be  rendered  by  the  Court.  ' 
-    ^  Duval,  Cii.  J.,  said  tliat  the  goods  in  question  were  effectually  delivered  to 
Jie  defendants,  through  their  agent  at  Liverpool.    They  wei«  at  the  defendants' 
;fi8k  on  the  pasMge.     They  insured  them  and  paid  the  premium;     They  paid 
the  freight  and  all)  other  charges.  They  were  entered  in  their  name  in  the  customs 
warehoyse,  and  although  the  duty  was  not  paid  it  was  the  custom  of  merchants 
to  leave  goods  in  bond  at  the  customs  warehouse  until  they  required  them  for 
their  business.     The  cases  cited  by  his  learned  colleague  referred  to  a  time  when 
there  were  no  such  bonded  warehouses.     Elliot  had  delivery  of  the  goods  in  the 
same  way  in  which  merchant3  are  accustomed  to  get  delivery,  and  his  saying 
quietly  to  one  of  his  clerks  in  a  back  room  that  he  put  the  goods  in  the  customs 
warehouse,  being  anxious  that  no  act  of  his  should  prejudice  the  plaintiffs'  right 
ofrevendicatioD,  should  not  operate  to  the  disadvantage  of  the  creditors.    He 
could  not  think  that  it  was  a  hard  case.     There  were  conflicting  righta  and  inte-  ,^ 
rests.     There  were  other  creditors  who  were  as  much  injured  as  plaintiffs;  that 
the  plaintiffs'  right  of  revendication  was  made  operative  only  in  caflb  the  sale  had 
been  without  term ;  that  it  was  ridiculous  to  suppose  this  sale  was  intended  to  be 
without  term,  seeing  tlje  ^oods  had  to  crois  the  Atlantic  before  reacliing  the  pur- 
chaser ;  that  the  gcwds  formed  a  part  of  the  defendants' <^to,  and  the  judgment 
maintaining  the  plaintiff's  saisie  conservatoire  should  be  and  it  was  reversed. 
The  following  was  the  judgment  of  the  Court :-—  ^^  /  . 
"  l^a  Cour  ^*  *  *  Consid^rant  que  I'acte  des  faillitte  de  mil  huitcentsoixante 
quatre(18e4)en  ddcr^tant  que  le  privilege  accords  par  I'artiole  cent  ^oixante- 
.quatorafeC174)*de  la  coutume  de  Paris  au  vendeur  de  revendiquer  les  effets 
vendus  et  non  pay^s)  devra  s'exercbr  dans  les  quiwe  jours  (15)  qui  suivront  la 
^ivraison,  a  par  14  d^clar^  que  sous  tous  les  autres  rapports  le  dit  Article  restait 
en  pleine  force  et  vigueur. 

Consid^rant  que  d'apris  oet  Article  il  est  formelletiient  dddar^  que  le  droit 
accord^  au  vendeur  de  revendiquer  les  effets  qu'il  a  venduf ,  n'existe  que  dans  le 
cas.ou  la  venter  6t6  faite  sans  jour  et  sans  terme,  o'est-AHiire  tlans  le  cas  "seule- 
ment  oA  il  n  a  pas  6t4  donn^  credit  pour  le  paiement.  ,  ^ 

Considdrant  que,  dans  I'espdce,  les  effets  revendiqu&.n'ont  pas'dt^  vendus 
sans  jour  et  sans  terme,  mais  ont  au  contraire  ^t^  vendus  1  credit,  puisqu'ils  ont 
6t6  exp^di&  et  livrfe  aux  agents  des  acheteurs  &  Liverpool,  sans  que  le  paiement 
ait  dt^  exigd  noB  plus  qu'A  Montreal,  oii  lis  ont  ^t^  remis  aux  acheteurs  eax- 
inemes  sans  que  personne  de  k  part  des  vendeurs  ea  exigefit  le  paiement. 

Considdrant  que,  pou|  ces  raisons,  lors  de  la  saisie-revendication  faite  en  oette 
cause  des  dits  effets  ou  marohandises,  les  appelants  ne  se  trouvaient  pas  dami  les 
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condi%8  voalaes  par  k  loi  pour  qa'U  leur  fftt  permis  de  lea  revendiquer,  et  que      B«„n. 
p.rtan£  la  d.te  ».««  a  ^«  faite  ill^galement  et  aan,  droH,  par  suite  de  qui.  dL  H.wfi;?om. 
k  jugement.  qm  admetla  dite  saiaie  eomme  bonne  et  vaIablle;U  y  a  errJur/eaasI 
€tannulleiedit  Jugement.  •,•»«»»» 

**»  Leg  Honorablea  juges  Badolbt  &  Monk,  dU,entimtibu,."  ^ 

Acfeir.i&6ert«,«,forappeUant8.  Judgment  of  8.  0.  reversed. 

/S^nwiAan  Bethuni^  Q.  0.,  for  respondents. 

(8.  B.)  ;  _   --^ 


En  Appw,. 

MONTREAL,  9  DBOBMBBB,  1869.  i 

Obmm  Gabon,  J.,  Dbommond,  J.,  Badomy,  J.,  Monk,  J. 

^.^  No.96. 

BDWARD  MAODONALD  tt  at.,'  ^ 
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yHBOPfllLB  NOLIN, 

enrt^tremen{it)«oW  n'iin  alt  «t«  Wt  '^"'  »°*  «*  '  ">"««  «»»»nte ;  Jiuolqu-auoiin 

CM  pMUonMer.  laToir:  pour  le  ouob  de«ort«nri««h^f.lLV    "*''°"™*'»"®'*""" 

Une  aoUon  hypoth^i  «t^  "te^t^e le  2  juUlet  1868,  dans  le  distriet  d'l- 

berviUe  par  lesappelantsooAtrel'intim<$  pour  $653  b  le  aisinot  d  1- 

Dans  leur  action,  les  appelants  alldguent  que  le  20  ftvrier  1868.  ils  ont  fait 

n"tirdT"*  '^Vl  'S^""  '"  '^P^*''*^"«''  *  St.  Jean,  un  so^mdr^  d^ 
mt^rfita  dus  en  vertu  de  leurs  obligations  4  venir  au  4  janrier  1868 

1«  n«  •?  """"f^^^  "PP^l^t*  ontenregiatr^  4  ans  9  mois4  jours  d'intdrStsur 

r«  1S7  "^^ftt  r  ^^"^  ^""•"•^'  **  «-  vertVTLs  e^regis^'en 
S  L  mL«^r  "*  ^*~"'^*'  **  '^  *^*  1868'  hjpoth^qu^ur  une 

stme  de  WMdr  '•.  ??  '"  **"  *~"  *"*«'  d'obligatr,,s.yoir,  J^ur  ^^e 
somme  de  $653  de  capital  et  en  sua.  pour  1144  d'infaJrfits,  pour  deuTanntfe. 

t^r  tZZt^'  ''  -  i;r^  alor,  courante.for»an;r69Wr^S 
a^^n  J    *    A       i*  ?'''"°'^  Boi^onneau  .undent  offert  cette  somme  de  W97 

j,^:^^^^;^^^^  ^°^-^°»°*^cequejugemen. 


damndsanx  d^pens. 
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SicoTT^,  J.,  r^amaot  la  qncfltion,  fit  valoir,  en  substance  oomme  sait,  les 
considerations  et  les  prinoipes  qui  lui  paraissaient  applioables  dans  I'espdce  et 
d^oonlent  de  la  l^slation  sur  le  regime  hypoth^otdre : — 

a  Les  arrets  qui  par  leurs  consequences,  aifeotent  la  constitution  eoonomiqae;  ont 
e  importance  plus  qu'aotuello ;  car  ils  touchent  jl  des  int^rSts,  qui  sont  de 
toutes  les  classes  et  de  tous  les  jours.  L'universalite  de  ces  interfits,  donne,  aux 
decisions  judiciaircs,  qui  peuvent  les  oontr61er  par  leur  caractdre  de  penality,  une 
portee  considerable. 

Le  present  jugement  affecte  grandement  le  mouvement  de  la  propriete  et  les 
droits  des  acquereurs. 

La  citati(^  des  motifs  indiquera  tout  h  la  fois,  les  faits  du  litige,  et  I'inter- 
pretation  qui  doit  (!tre  la  seule  veritable,  donnee  sur  la  matidre.    • 

II  est  bon  pour  mieux  faire  comprendre  toute  la  difiference  d'opinion  qui  pour- 
rait  resulter  de  I'etude  de  cette  matidre,  d'indiqner  de  suite  les  motifs  du  present 
jugement  sur  le  fond  du  litige :  "  attendu  en  fait  que  la  vente  h  Louis  MoUeur, 
I'auteur  du  defendeur,  a  ete  duement  ^registree  longtemps  avant  I'enregistre- 
ment  d'aucune  demande  ou  bordereau  pour  des  interSts^  de  la  part  des  deman- 
"  deurs  centre  leur  debiteur  :  considerant  que  par  la  loi,  le  cteanoier  hypotheoaire 
n'a  de  preference  que  pour  deux  annees  d'interSts  et  ceux  de  I'annee  courante- 
<jue  le  tiers  detenteur  ne  pent  etre  condamne  i  delaisscr  que  s'il  refuse  de  payer 
la  creance  en  principal  et  les  interSts  conserves  par^'enregistrement,  et  que  le 
«reancier  n'a  d'hypotb^que  pour  le  surplus  d'interSts  que  pent  devoir  le  debiteur 
personnel,  que^ar  I'enregistrement  d'une  demande  ^speciale  pour  interfits." 

La  partie  demanderesse  en  cette  cause  conolut  &  ce  qu'il  soit  adjuge  que  le 
«reanoier  par  la  seule  inscription  primitive  de  sa  creance,  a  hypotheque  k  I'en- 
contre  de  I'acquereur  qu^prend  inscription  de  son  titre,  avant  I'enregistrement 
d'aucune  inscriptidta  nouvelle,  pour  les  interSts  apr^s  les  deux  annees,  pour  tous 
les  interSts  accrus  depuis  le  titre,  et  sans  que  le  creancier  soit  tenu  ft  prendre 
inscription  nouvelle  pour  tel  surplus  d'interdts. 

Les  demandeurs  affirment  comme  ddifttrine,  que  les  clauses  37  et  38  n'affectent 
que  le  leas  particulier,  oik,  deux  creanciers  hypothecaires  se  presentent  par  con- 
currence k  la  distribution  du  produit  d'un  immeuble  qui  leur  est  bypotheque. 
On  ne  pent  nier  que  si  cette  doctrine  est  exacte,  il  importe  qu'clle  soit  bien  com- 
prise ej^  geaeralement  connue.  Mais  de  I'antre  c6te,  il  importe  egalement  que 
cette  doc^ne  soit  examinee  au  point  de  vue  de  la  legislature  et  des  principes. 

Not^egislation  sur  I'enregistrement  et  la  pnblicite  des  bypoth^nes  fut  ung 
'  sage  innovation,  et  une  grave  derogation  au  droit  commun.  Mais  cette  innova- 
■  tibn  et  la  publioite  des  bypotbdques  sont  devenus  notre  droit  commun. 

Quel  est  ce  droit  ?  On  en  troave  les  prinoipes  et  les  applications^aigement  et 
dairement  enonces  dans  le  code,  qui  a  parfaitement  resume  to^t/la  legislation. 
"  Les  causes  de  preference  sont  les  privily  et*les  bypoth^ues."  Art.  1982. 
L'hypotheque  est'un  droit  reel  sur  les  iibmeubles  affectes  k  I'acquittement  d'une 
obligation,  en  vertu  duquel  le  creancier  pent  les  faire  ventre,  en  quelques  mains 
qulls  soient,  et  fitre  preferes  sur  I6  produit  de  la  vente,  suiv^t  I'ordre  tel  que 
fixe  dans  le  code.    Art.  2015.  .,  T 
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Lhypothiquo  amre  outre  le  principia,  les  inWrfitsqu'il  produit,  sous  lea 
restriotiona  porUScB  aa  titre  de  renrtgistrement  des  droits  rtfels.   Art.  2016. 

L  hjpothdque  n'a  lieu  que  dans  les  oas  et  suivant  les  formes  autorisdes  par  la 
loi.  Art.  2018.  *^ 

Les crdancieiB  exereent  leur  droit^e  suite  par  I'action  hypothdcaire.  Art.  2056, 

^  L'enrtSgistrement  des  droits  r;Sels  leur  donne  effet  et  dtablit  Icur  rang.    Art. 

L'avis  donnd  ou  la  connaissance  ncquise  d'un  droit  non^rigittrt  appartenant 
i  uu  tiers  et  soumU  A  la  formality  de  IWdgistrement,  nepeut  prijudicier  aux 
droits  <fe  cdm  qm  a  acquis  d^U  pour  valeur,  en  vertu  d'un  litre  ddment  enri- 
^w^nJ,  sauf  les  flasoii  I'aote  procMe  d'un  failli,  2085. 

Les  droits  r^ls  out  rang  suivant  la  date  de  leur  enregistrement,  2130 
Le  c<Jde  est  encore  nAHns  emphatique  dans  son  langage  que  I'ordonnance  pro- 
fflu  guant  1  .npovation  de  la  publicity  des  hypoth^ues.  L'ordonnance  dislit  : 
tout  aete,  droit,  toute  rdolamation  privil<Sgitfe  et  hypoth^aire,  s'il  n'en  a  pas  M 
fait  d  enregistrement,  sent  sans  valeur  et  de  nul  effet  k  I'encontre'des  tiers,  des 
o^anciere  ou  des  acqudreurs  subs^uents,  qui  ont  pris  inscription  et  enriSgistrc- 

l-hf^^J^'^'rl*;*"^  ^*  °^''''*^  absolue  de  renrdgistrement,  pour  conserver 
1  hypothfique,  1  oMonnance  a  rdgld  la  m6me  matiire  relativement  mx  intdrfits  qui 

pouva.«,tserattacb.erirhypoth^uecommeacce88oire8.     La  clause  37  du  chap. 
>J7  est  dans  les  termes  suivante,  sous  le  titre  gdndral  "claims  for  interest." 
^^     No  cred^r  shall  be  entitled,  by  reason  of  the  registration  of  a  hypothec  or 
privilege.  ^  a  preference  before  others,  for  more  than^fwo  years  arrei^rs  of 

«  do^u»l  1  *f  r^,!"  *••«  «""«°*  y^''  ««'^«»i»g  from  the  date  of  the 
documen  under  which  the  sam6  may  arise,  unless  his  claim  for  arrears  of 
interest  to  a  specific  amount,  beyond  the  arrears  of  two  years,  has  been 
^paratey  registered  as  being  due  under  such  hypothec  or  privilege." 

Jl^nfr"-  f;  "T„8^"^"'l«  q««  Po^ible;  elle  s'applique  k  tout  crdancicr 
rdclamant  des  intdrets  ft  rencontre  d'autres.  ft 

JZ  "'  'tT 'T"  ^«"»«  ?«'  l'«niversalite  de  la  clause  a  toutes  les  cir- 
constants,  oii  des  mtdrfits  sont  ^lamds  i Tencontrede  ti^rs,  laloi  s'est explfiiud 
dans  a  dause  mSma    Le  IdgislSteur  continuant  4  i^gler  I'enr^strement,  quant 

ei?a  ana  mT,  '  T  '""  ^'  '^"**'  ""^^'^^  "^'^  «^  cashypoth^ueV 

rtitX  !^*"^f" ""*«  *"  *^  *«""««  ••  "  «t  d«ns  tons  ces  cas  renrd„Strernt 
d?n^I.  T^"''  ~''''"'™  """  hypothique  ou  privilege  pour  cinq  ann^ 
dintdretsoH^d-attf^rages,  maispasau-delft."  e   *~  4       ««» 

JLTa  **'?  ^'*'  ''''°  '""'^"""^  ^"'  I'hypoth^ue  est  perdu,  quant  aux  int^rSts 

au-delA  des  deux  ou  cinq  anndes,  s'il  n'a  pas  ^t^  fait  d'VnrdgisLment. 

_La  clause  38,  par  surabondanoe  d'explication  et  d'interprdtation  donn^  par  le 

rlT  ^"'    ?  in«r6tMn^el4  des  pdriodes  indiqudes  n'existe  pi  si  on 

*  ^ISaril — ties  tieWx  flnmnm-i^iiA  »i#»i.  ....tl.. — — .^^ « « . x 
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sons  A  1„  „  w  «»^f  «^"''««*^  ^i^nce,  subordoDiHfe  pur-tes  wi^^T 
«on8,  4  la  publicity  par  renrdgistrcment.    "The  hypothec  preserved  by  the 
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*''*^,t''*'**    r^Btration  of  an^  claim  to  interest  or  arrears  not  preserved  by  the  original 
Ku)in.       registration,  shall  date  only  fVom  the  registration  of  such  claim." 

■Le  l^islateur  a  abends  d'interprdtation  sur  la  matidre.    On  en  tronve  une- 
antre  dans  le  statat  de  1843.  iv 

La.  lOe  clause  du  chap.  22,  7  V.  statut :  "La  1 6e  clause  de  I'ordonnanoe  (4  V. 
chnp.  30,) .  sera  oenstSe  r^server  au  crtfancier,  le  droit  de  rdclamer  non-seulement 
lies  int^rfits  et  arrdrages  de  deux  ann'^,  mais  encore  les  int^rSts  de  Tannte  cou- 
rante,  &  ilompter  de  la  date  du  titre  en  vertu  duquel  ils  sont  dus,  et  que  I'hypo- 
t)i4que  xrlie  par  l^enrtSgistrement  de  toute  ordanqs  pour  int^rSts,  qui  n'auront  paa 
6i&  conserve  par  J'enrdgistrement  primitif,  ne  datera  qiie  du  jour  de  Vmrigxtirt- 
ment  de  telle  crfance."  \      ■" 

Le  droit  du  cr^ancier,  comine  droit  hypothifoaire,  est  limits  &  r^lamer  deux  ou 
cinq  ann^es  d'int^rSt,' suivant  la  nature  de  la  cr^anc^. '  L'hypoth^ue  poor.le 
surplus  des  intdrSts  est  crd^  par  le  nouvel  eni^gistrement  qui  est  prescrit ;  et 
coinme  t^pt  autre  droit  r^el,  n'existe  &  I'encontre  des  crdanoiers  on  des  aoqu^ 
reurs  subs^uents,  que  de  la  date  de  I'enr^strem^nt. 

Le  tiers  d^tentipur  ar  les  mSmes  droits  que  tout  autre  crdancier  pour  opposer  le 
'd<5faut  d'enr^gistrement,  c'est  surtout  tjuant  k  lui  que  le  ddfaut  d'inscription, 
qu'und  elle  est  requise  par  la  loi,  est  fatal  et  absolu.  Car  on  ne  pent  oublier  que 
c'est  principalement  dans  I'int^rS^  du  m^uvement  de  la  propri^te,  que  repi^sent% 
I'acheteur,  que  la  publicity  de  I'bypothique  a  ^t^ordonn^. 

D'apr^  le  dr6it  commun,  le  pri vi%e  et  I'hypoth^que  u'eSristent  k  I'encontre  des 
crdanciers  ou  des  acqu^reurs  subsdquents,  que  par  I'inscription.  Cette  r^le  s'ap- 
pUque  aux  int^r4ts  aprds  les  deux  ou  1^  cinq  premieres  ann^es,  comme  an 
.capital.    ■■      ,  '  .\   ■    M     ■  *  '■' 

II  est  impossiblS;^  sans  faire  erreur,;de  i^onner  une  autre  interpretation,  et  dans 
tous  1^  cas  le  I^gislateur  ayant  ainsi  Interprets  sa  l^  les  iribunanx  ne  peuvent 
mcttre  leur  interpretation  &  la  place  de  celle  dik^J^slateur. 
"  Les  codificateurs  ont  egalement  declare  que  telle  ettut  la  loi  avant  la  codifica- 
tion ;  et  le  code  en  fait  des  textes  qui  sont  aussi  dairs  que  precis,  dans  le  mdme 
sens.  .  , 

Art.  2122.  L'enr^strement  d'un  acte  de  yente  conserve  au  vendeur,  aa 
nieme  rang  que  le  priititsfpali  fe^interdts  poor  cinq  annees  et  oe  qui  est  dft  sur  i 
Tunnee  oourante.  .  -     ,. j 

Art.  2124.  L'onr^stremenf  de  tout  autre  titre  de  crSance  ne  conserve  le 
mSme  droit  de  preference  que  pour  deux  annees  d'InterSt  et  cenz  echus  sur 
I'annee  courante.  *      ' 

Art.  2126.  Le  oreanoier  n'a  vChypothiqw  pour  le  surplus  desarrerages  d'in- 
terSts,  qn'&  compter  de  I'enregistrement  d'une  demande  ou  bordereau  specifiant 
le  montant  des  furerages  echus  et  reclames.  ' 

Voili  qui  est  bien  dair.  Le  creanoier  n'a  pas  d'hypothdqae  pour  les  interSts 
acorus  aprte  les  deux  ou'oinq  premieres  annees,  s'il  ne  prend  pas  inscription  poor 
le  stqplus  de  ces  interSts..  - 

Le  droit  de  suite  ne  deoonle  pas  de  I'hypothdque,  mais  de  I'enregistrement 

"Les  creanciers  ayant  privilege  ou  hypothdqae  ennf^^  spriui|m- 
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Or),  loi  d&jlare  qae  les  intiSrlite  ne  coiiserynit  leuMmoUr.  l,.™.i.x.  • 

L  arbole  2126,  qui  i^ame  p.rUilemciit  la  Icttr.  et  le  <en,  de  |.  w  r.;^  j 
d>rpoa,*,u.  ,..  p„„  e.  ,.e  1.  d,u,el.„r  .,.i.  otlT<^^  IZl     ' 
2061  ports  ,«e  ,il  paie  le  cpitaUt  lea  inMrtB  coi,Mr„Sa  mt  rilw        ' 

«ne  inscription  pouvait  corr^^m^J^iir  '^  -rait  iUusoin,  si 
capital,  sans  qu'il  fut  b^in  i^  fi^i^l^eiflZZir'"')''.^^^^  '' 
fnt  1  Wgistren.ent  d'uoe  den.a„de  dCXlV^t  Zt^'TJT  '"'''' 
lettre-morte  et  sans  utility  si  la  r,r«n«'Ar«  i       •  !'      !      .         ^"'^^'  ^'■"'* 

P..r  le  prtu,.,  aeulement     1.  „„.  crta„  eTd    .  «tt  S^"'  l^^f'  ^ 
*Wg..  «ute  pe«,„„  .,a„.  ..  d«,i.,  „„  i.«  JIT™         "  ''''°'''°""' 
Lat™nan„Ml„„dela  publieiM  eat  I.  ba»  du  oi<dit  fonoier  et  »  i'amn^* 

personnellea.ent  oa  hypoth^ai«n.ent,  et  il  doit  gtre  r!^uCsL  oZs  1^^^ 
a  le  paismont  ne  ^»«e  pas  tout  oeque  le  d^biteur  pout  Loir    ml  ^^^I.^  n 

Car  la  loi  est  prdoise,  faute  de  I'enrdgistrement  requis  dans  T!.!^  5^  x     I 

ti3r.i'd^'^'''-^'"a°°"'-"-'-"'"^^^ 

- -«.».re e,  a.o,iirei57a«!„^^  ,.i  „„,  priainaoriptien;    ii i;!! 
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Troplong,  la  loi  ayant  ^xigd  que  I'hypothAque  soit  insorite,  touto  hypothique  noo 
insorito  est  rdduite  adnonMie,  k  ronoontre  des  tiers. 

Poujc,  ddmontrer  ooo  qu'il  y  a  d'illogique  et  de  oontradiotoire  dans  la  doctrine 
de  la  demande,  il  suflBt  d'en  suivre  rex^ution.  Le  tiers  *d<5tenteur  ddUissc  • 
r immeuble  est  vendu.  D'apris  oette  doctrine,  le  ordanoier  poursuivant,  venan  t  i 
I'ordre,  ne  sera  ooUoqud  que  pour  deux  anncTos  d'intdrAs.  Cependont  I'arrat  qui 
scrait  rendu,  ddolarerait  rimmcuble  grov^  nonseulement  pour  ces  deux  anniies' 
uiais  pour  toutes  les  nnndes  depuis  la.  date  du  titre.  Pourquoi  le  oK^aiioier  no 
serart-il  pas  oolloqud  pour  le  montant  que  cot  arrfit  aurait  ddclard  grever  rfm- 
meuble ;  o'est  parceque  fante  d'insoription  pOur  le  surplus  des  int^rflts,  i\  n'a 
pas  d'hypotl^ue  pour  tel  fiurplus";  et  qu'H  I'encontre  des  tiers  sa  dette  pour  cos 
lBt4r6t8  non  insorits,  n'ost  que  dette  ohinographaire.  ' 

Si  le  crtSancier  n.'a  pas  insorit,  n'a  pas  enr^gistrtf,  il  n*a  pas  droit  de  suite  ooittro 
rimmeublo  sur  lequol  rl  a  pria  bypoth^ue,  quand  son  ddbitcur  a  vendu  oet  itn-" 
,  mctfble  et>que.raoqu^reac  &  pris  inscription  eli  enr^gistrement  de  son  titre  d'nc- 
quisitioa.  ^"~"-^  " 

La  loi  d<;cla^  la  mflme  d^obifanaoMl^ns  le  oas  d'int^rfita  au-deU  des  deux  ou 
des  cinq  anniSes,  et  pour  lesquels  on  n-'a  pas^s  1- inscription  requise. 

La  loi  ne  fait  pas  dc  diflfdrence,  ni  d'exccjition.  Le  droit  de  suite,  il  a  ddji 
dttf  remarqutf,  ne  s'attache  pas  h  I'bypothdquo  propremeiit^te,  il  d^oule  essen- 
tiellement  et  uniquement  de  renrdgistrement.  C'est  le  droit  odmm'un,  dans  tons 
les  cas.  '  S^^" 

le  prdsent  jugement  est  fondd  non  pas  sur  les  clauses  37  efr38,  mais  Ui^p(»e 
sur  le  rdgime  bypothdoaire,  dont  le  principe  est  consaowS  dans  son  universalitdet* 
danb  sa  plus  large  expression  dans  la  premiere  clause  3e  I'ordonnanoe,  les  motifo  ^ 
ddcoulent  de  ce  principe  souverainy  bien  ddfini,  parfaitement  fonpuld,  que  toute 
prdfdrence  est  refusde  k  I'encontre  de  tiers  insiirits,  soit  ordanciers,  soit  acqudreurs 
pour  tout  droit  bypothdeaire  soumis  k  la  nyioessitd  et  aux  formalitda  de  I'enrdgis- 
trement,  quand  oet  enrdgistrement  n'a  pa/dt^fait,  de  oette  rigle,  exprimde'dans 
les  textes  et  dans  Tesprit  de  la  loi ;  que  la  transcription  du  contrat  translatif  de 
la  propridtd  d'on  immeuble  entraine  la  ddchdance  de  toute  hypotbdqne  subor- 
donnde  k  la  formalit^d'une  inscription  qui  n'a  pas  4t6  prise,  et  par  consequent, 
la  ddobdance  du  droit  de  suite. 

Jugement  de  la  Copr  Supdrieure  d'lberviile,  rendu  le  20  novembre  IB68. 
■     .  ..  Pbesent:  ^  ,  .-/■     ■ 

L'.HONORABLK  JcoE  SICOtTE.       * 
La  Gour  apr^s  avoir  enteodu  les  parties,"  par  leurs  avooats,  snr  le  mdrite  de 
la  otiuse,  examine  les.papiers  au  dossier,  la  preuye  faite  par  les  pieces  produites. 
A;ttendu  en  fait,  que  la  deniande  est  une  action  hypotheoaire,  dirigde  centre  le 
defendenr  pour  le  faire  cbndamner  k  ddlaisser  en  justice  I'immeable  d^orit  dans 
Jes  dcritures  des  demandenrs,  ftibr  qu'il  joit  vendu,  en  justice,  faute  de  paie- 
ment  des  crdances  bypotbdcaires  rdolamdes. 
Attend^  en  fait,  qu'il  est  constant,  que  ]&  defendeur  est  proiunetui«  et  en 
Kisession  de  Timmevble  dont  il  s'agit  et  sur  leqnel  repose  rfaypothk[ue  des  i 
^einandeurs  et  qu'il  I'dtait,  lors  de  I'in&titution  de  Taction,  poiir  I'avoir  acquis 
waagfl«t^»pUqtt4  dtuMJag^iflritprfladttpartiM!  .  ^=^ 
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Attendu  en  f..t  que  lo  ddfendeur  oomme  tiers  diJtenteur  de  oet  immeuble  « 
lo  aep  avr.  ».l  hu.t  ,ent  Boix.nte  e^huit.  pour  so  faire  libdrer  de  1  Whlo 
^-el  .1  duut  a«ujetU  au  prodt  des  deniandeurs,  fait  ,  oes  dorniersi,  o£ 
regies  de  ia  aomme  de  •697^.  oomme  la  somme  alon.  due  hypothdoairome" 
t^nt  en  p„no,pal  qu'.ntdrflts,  et  quo  le  ddfendeur  a  roB<mVeW  «»  offres  pTl 

:pIa.do.ene«,  a  Ait  <k>Bsignation  de  cette  somme  au  Oreffo  do  cetteTour  T? 

demand^  que  lea  offres  ftuaent  d^elardea  valables  ot  suffisantoB  •  - 

Attendu  en  fait,  que  la  vente  A  Louis  MoUour  I'autou^du  difendeur  du  m6mo 

..meuble  pat  Eloge  Tremblay  qui  av,it  aoeordd  et  conL^nti  ees  hyrtbros  . 

^   cfuement  enr^g«tr^  bngtemps  avant  I'^rdgistrement  d'aueunoTeSe  iu 

-  Consid^rant   que  par-  U  loi.  le  crtJancior  hypothiJoairo  Va-de  prdfdrenoe  tfue 

pour  deux  anndes  d'intdrets  et  oeu,  ^hus  sur  Tannde  eour^nte,  qTlo  tS 

..d-ftenteur  „e  pent  fitre  eondamn*  A  ddlaiW  que  s'il  refuse  ^e^^T^  ^^Z 

n  a  d  hypothAque  pourJe  surplus  d'int<Sr6ts  que  pent  devoir  e  ddbiteur  person^ 
que  par  I'enrdgistiement  d'uno  demande  spdeiale^Jur  int^rfiia  ^ 
.       .  ^T''^™»t.q'Wled6fendeurmitintdr6tetdroitpourdviterproaAsetvider 

1^     Xr  dretdettlr  '  ^^""^"^  ''''  '^''^'  '"'"^  '^^  «-.  a^ 

J^tt^^r''  T  '*  "^'  ^'  "^  cent^quatre-vingtHJix-sept  piastres,  offorte 
iZ  1  lelfr  r^'^'^  ™r  ''  refusJ^rdaneier,  dtait  Z  la  sommoTu^ 
.^quelle  e  ddfendeur  oomme  le  tiers  dJf^teur  dtait  Idgalement  obligd  hypothl 
<?««ment.  et  a  somme  que  les  demandeurs  pouvaient  ^ulement  r^kmer  K 
oomme  tiers  ddtente^r,  par  leur  ietion  hypothdeaire. 

qonsiddrant  que  o^s  offres  dtaient  valables  et  suffisantes,  et  que  le  ddfendcur 
en  les  renouvellant  et  en  les  eonsignant  .  mU  les  demandeu^TnlmeureX    * 
«cevo.r  tout  oe  qu'ils  pouvaient  rdclamer  hypothdeairement  eon"rrie  rCeur 
m  f "!  f  *^"^"'  ^''''^  '"  '^'^  '"'-^fes'.t  suffi^i-nte^erdle  tte^^^^^ 

A!<A«ne,C.i?.,pourl'ap^lantdisait:—  ' 

interest  and  the  interest  for  the  current  vaar  n«iL.  ui    i  •    *    ""»  "» 

«„fi_i„,^.  .  .-  .''/^■^•••••••••onleaB  his  claim  for  arrears 
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"  claim  to  intcreat  or  arreani,  not  prewrvod  by  the  original  rogiatratfam,  $haU 
"  date  only  from  tht  regiitration  of  tuch  claim,  dec." 

The  dootriDO  enunoiatcd  in  the  judgment  is,  that  the  Plaintiffs  can  have  no 
hypotlu^  at  all  for  any  arrears  of  intoroat  beyond  the  two  yeare  and  th«  current 
ycai^4fflc88  a  separate  claim  therefor  bo  registered. 

Now  it  is  most  respectfully  submitted,  that  such  a  doctrine  can  in  no  way  bo 
deduced  from  the  terms  of  the  statute,  which  are  limited  to  the  regulation  of  the 
rank  otipriorituof  hypothec  amongst  rival  creditor$.  When  tlie  38th  soctioo 
provides  that  Ojk  hypothec  tthaW  date  only  from  the  tinia  that  the  oluiui  for 
"arrears  of  intcridbt  is  registered,  it  dearly  admits,  that  the  hypothec  itself  exitti, 
vre$pectivc  of  any  regiitrdiion,  met  th&t  the  offeot  of  registration  is  merely  to 
give  the  hypothec  a  specific  rcinAi  or  pre/crmce. 

The  object  of  the  legislation  in  tfaestion  was  manifestly  not  intended  to  offoct 

the  mere  hypothec  of  the  orccUtor,'%ut  simply  to  confine  its  preferential  character, ' 

-^  fegArds  arrears  of  interest  to  two  years  and  the  ci)rrent  year.     And  although 

the  Ia#  as  laid  down  in,  the  C6nsolidated  Statutes  seems  sufficiently  plain  in  this 

resfiect,  yet  a  reference  to  the  language  of  the  original  registry  ordinance  itself, 

.places  the  matter,  if  possible,  in  a  still  clearer  light     The  enactment  is  in  the 

:  .;16th  section  of  the  4th  Vic,  eh.  30,  and  declares,  that  for  the  unregistered 

,,  ■'arrears  of  interest,  the  creditor  shall  not  have  any  "  preference  or  priority  before 

the  other  creditors."     Thus  clearly  establishing,  that  it  is  only  as  between  con- 

tending  creditor;  any  question  can  be  raised  at  all  with  regard  to  arrears  of 

interest  unprotected  by  specific  registration  thereof."- 

Le  jugemcnt  de  la-  Gour  d'Appel  req^rsant  le  jugement  de  la  Cour  de  pro- 
midre  instance  est  motivd  comme  suit :    '  • 

La  Cour  apris  avoir  entendu  les  parties  par  leurs  avooats,  sur  le  m^rite,  exa- 
mine le  dossier  de  la  procedure  en  Cour  de  premiere  i'hstance,  les  griefs  d'appel  et 
les  rdponscs  k  iceux  et  sur  le  tout  marement  d^lib<$rd^ 

^  Considdrant,  que  de  droit  commun,  FlntdrSt  suit  16  rang  de  ThypothSque  ou 
privily  attach^  au  capital  qui  le  produi<|;  qu'il  n'en  est  autrementque  lorsqu'il 
en  est  ainsi  ordonnd  par  quelque  loi  partic&lidire,  spdcialement  ddcrdUSe  hrcei  effet, 
et  que  cette  loi,  lorsqu'elle  existe,  doit  Stre  restreinte  dans  ses  striotes  limites  et 
tUf  doit  pas  ctre  dtendue  auz  cas  qu'elle  n'a  pas  inclus; 

Consid<Srant,  que  les  clauses  trente-sept  et  trente-huit  da  chapitre  37  d^s 
Statuts  UefonduB  du  Bas-Canada,  sur  lesquels  est  fond^  le  jugement  dont  e^t  . 
appel,  contiennent  des  dispositions  de  I'espdce  sus-mentionnde,  ayant  pour  effet 
et  ayant  I'effet  de  changer  la  loi  commune,  pour  un  cas  particulier,  savoir,  poiyr 
lecas  oiideuz  ordanciers  hypoth^aires  se  prison  tent,  par  oonolirrenoA  i  la 
distribution  du  prpduit  d'un  immeuble  qui  leur  e8t.hyp6^hd(iu<$,  ddcrdtent  quels 
^jr&ncier  anti^rieur  n'aura  sur  celui  qui  lui  est  post(Srieur,tgfrdfdrenoe  d  I'enoontie 
de  ce  dernier,  que  pour  deux  ann^  seulement  d'intdrSt  et  ^ur  I'annde  oourante, 
A  moins  d'un  enrdgistrqment  special  de  la  part  de  oe  crdanoier  antdrieur  ; 

Considdrant,  que  ces  dispositions  ne  sauraient,  d'apr^  leur  nature,  dtre  tf  tendaes 
i,  d'autres  cas  qu'&  oelui  qui  est  mentionn^,  ni  6tie  appliqudes  aa  oas  du  d^tetf- 
■teur  d'un  immeuble  poursoivi  hypothteairement  par  an  or^noier ; 

vppelanto,'  avaient^ 
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hire  declarer  h^pothA|^<5  en  lear  f^eur  l'ip,meubl6  po«HJddpar  le^ndeurii 
rnJ!"^'  .7'*""*     u  °''''K''*'«"%i>'^Wte.,  et  .u«.i  pour  ra-WTntdret... 


i}ndeurinti- 

^r^^  Vr T  "'"'K»"''nj,jJ)roaulte8,  et  auni  pour  toaaHin'nWJreta.non 

pn»cn^,  <5ohu.  -«r  oh.ou„e  d'ell^  <|*  non  pour  deux  .nntfos-Bcalement  et  la 
rZL  r  '^  ;  5"  *  m^'^^^,  et  que  partant,  le.  offr«.  faitea  et 
^HBlgnde.  de  la  part  d«  d.t  intid.«,^nt  insuffiaantea  et  doirent  fltr.  ddolarde. 

Afr^f^""""!  ''"'.'^'  <«"«^»'^'i».yaerreuretn,aljuRtf  danitejugement 
k  la  d  L"r  ''^••"r;^^'*  P^a-t  *  "ndre  ceiui  qui  auraft  da  fl  r^^du 

oSntl^rmlT"''"*  '"*"''  obligationa«,r  lesquelle.  ea,  iK,Vt^e  I'actZ" 
for^antla  aomme  de  c.nq  cent  cinquant^troia  piaatr^a,  ($56^  Ivec  inmtii 

IS  avrulS^r  T"  .^'^  '"•^'  «»-*  -oixante^UeL  et  d'oon.pter  d« 

^2  T^lallT    ""'f^  T'  ''^««»»>"  •»»  •'-it  oent  aoixanto-eUroiB.  A 
S^tLtdoT  „  ?T  ""'  ^"''  ~"'  Boixante^t^uatre.  et  aur  celle  de  ceLt 

oentt^.„t!r  ^t      :  """**"'  ^'  •'''"•eatio.  da  ,ingt^t-ua mars  mil  buit 

^  T;  ra  auinKe?  ^"T;*''  .^'*'"  oonadquenco  le  dit  ddfendour  intim"  aera 

liCur^IluiCvenV'  "*:'"""''"  '^  P'^"**»  '^^  ^^'''^'  •«  '^•^  -- 
k  Zirr    r "  ''°  ™'  '*  """*«»"•  q»i  "era  orW  au  dit  dtflaiaaebent 

fe  di'dlf "'  r.  "*  '•'  ''"■' ''"«  •«  ^'*  ---We  aera  aaiai  e  veTdu  au^ 
Si  il  I'nli  r.  """*"'*  ^'  '"  P'^"^  oondamnation  en  principal 
Tue  auTlI  ir:  app^  "?"  """  •^^'"'-'  ^^''^  ^"  ^^  ^«  P-^^'^  -^- 

&  5e<A«n«,  C.A,  avooat  dea  appelanta.  Jugement  renver«J/ 

Z-efefattc  <fe  Ca«t«y,  avooata  dea  inUm6j. . 
(P.B.I,.) 

.      >  .  COUR  DB  CIRCUIT,  1869.  -        . 

M0NTR5AL,  16  OOTOBRB  1869. 
C5>ni*»  TOBBANOB,  J. 

•  '■  ■>-•'  ■■■■■:  .    JTcflaa. 

—,    "    ^  '^'e  vs.  DeBonald.  ^ 

-nivitled^ndeurponr  nne  sonZ^de TlW   nL^l  .  f-  ""'''  Pf*°'^ 

i-/      uu».  Duuime  qe  »iM,  par  une  action  rapports  le  2 
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arril  186^  ht  d6tbnionr  oppou  on  pompcnution  k  ootte  d«mand«  un  oompte 
pour  vUiUii,  loiaa  et  u<S«li<wiueuta,  en  m  qiuliUS  do  iu<Sdooio,  raodiu  aa  failli  ct  k 
aa  famille. 

he  ddrendeur  ^Ublit  par  ion  aertnent  eomme  ti<inoin  la  nature  et  la  dar^  dci 
■oins  profosaionncla  par  lui  ronduadopuia  lo  8  fiivrier  1868  juaqa'au  2  d^mbre 
'  1808  et  en  prouva  la  valour  par  USmoina.  • 

-  La  preuTo  faito  par  lo  diSfondeur  en  aa  quality  do  m'<Idooin  on  vortu  doa  diapo- 
sitiona  du,Btatut  312  Viot.  Ch.  32  aanctionnd  lo  5  avril  1869,  aubfl<<quoruoieDt  k 
cotto  tranaaotion,  fut  d<Solardo  valublo,  attondu  qu'on  fait  do  prouro  ot  do  prooit- 
dure,  ootte  loi  doit  rdgler  la  mani^ro  d'administrer  la  preuTO. 

I  Lo  jugemont  do  la  Cour  oat  motive  oomnio  auit : 

I  The  CouJt  having  hoard  the  partioa  by  thoir  oounael  upon  the  morita  of  thla 
oabae,  examined  the  proooodings,  the  evidonoo  adduced  and  maturely  duliborated. 
C(|nRidering  that  Plaintiff  hath  failed  to  prove  the  allegationa  of  hia  doolarution 
anld  tkat  by  the  enaotment  of  the  32d  chapter  of  tho  atatutoa  of  the  Province  of 
Quobco  poasod  in  tho  32d  year  of  Her  Majesty's  lleign,  amending  {ho  2260th 
article  of  the  Civil  Code,  it  was  A)mpotent  to  tho  Defendant  ainoa  the  5th  April 
1869,  to  prove  as  he  hath  done  by  his  own  oath  tho  nature  an3  duration  of  the 
serviooa  rendered  by  him  to  tho  insolvent  John  C.  Frank  and  his  family  and 
'■'tmplojfU;  Considering  that  Defendant  hath  proved  by  legal  evidence  the  allega- 
tipns  of  hia  pleas,  and  particularly  that  the  olaim  of  the  aaid  John  C.  Frank  wu 
exaggerntod  and  oxorbiUnt,  and  that  tho,  said  John  0.  Frank  was  before  and  at 
the  time  of  tho  institution  of  this  action  indebted  to  l)cfondant  in  thd  sum  of  $150 
and  upwards  for  medioinea  and  aervioea  as  a  medical  man  and  physician,  doth 
maintain  said  ploa  and  dismisa  Plaintiffs  action  with  coats. 

Oilman,  avooat  du  demandour. 

La/rtnaye  <jb  Armttnmg,  avOcaft  du  ddfendeur.  ' 

(P.  B.  L.) 

COMTE  D'YaUASKA. 
>    ST.  PBAN9OIS  DU  LAO,  laa  JOIN,  1869. 
Coram  Loranqkb,  J.       ^ 

/  No.  2778,  " 

*    -  AUeyik.  PatMlin. 

Juoa:— Que  daiu  lei  caiuei  au-denoua  de  MO,  le  plaidoyer  oontenant  one  exoepUon  prdliminain 
doit  Stre  TO(U  mdi  ddpOt. 

Lo  domandouir  poursuivit  lo  d^fendour  par  uno  action  d'oMumpn't,  pout  la 
sommodeonxe  chelins,  etl'assigna  commo  r^sidant  et  domicilii  op  la  paroisse  St. 
Thomas  do  Pierrevillo.  .       . 

Lo  d^fendeur  pour  defense  h  oetto  action,  produisit,  $an»  dipSt,  uno  oxqeptioo 
pdremptoire  &  la  forme,  par  laquello  il  all^ait  6tre  domioilid  d  St.  Francois -da 
Lao,  et  DOD  &  St.  Thomas  de  Pierrevillo,  so  disait  mal  assign^  ot  oonolnaij)  k  6tn 
taik  hon  do  Cour,  ave&  d^pens.  Le  d^fendeor  avait  pay^  senloment  lea  hono- 
raires  da  greffier  sur  une  oontoatation. 

Le  demandeor  r^pondit  que  roxoeption  da  d^feOdeur  no  poovait  8tre  mainto- 
TS^'^^^^'^i^'^^M^^^^^^n^SSF^^^^^nle^ulipfc^^^ 
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''<?jW^$ff^' 
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ptr  U  loUt  U»  r«gl«.  de^Uqui^  •»  nU  l«.  iJWgtUonid.  l'«xoepUoii  k  h  tbm. 
du  (lerendeur.  * 

U  <|UMtion  da  dtfpdt  fbtd«  «uit«  rfcrtA,  p.rflon  FTonneur  lo  Jugo  qui  d^oUrt 
quo  lea  rJglo.de  pftiquo  noxig«.icnt  tol  ddpflt  quo  dflhslo.  o«i«»  .u  do«.u«  de 

i«u«  do  160,  les  eicoptioneprtliminidre.  .urtlent  iouTeDt  mpportd  tu,  pwou. 
rcurs  dM  honorairos  boauooup  plua  dloT<te  que  n'en\uraiont  doontf  lea  plaidojers 
au  fond  dana  lea  n^uea  cauaea,  oe  qui  paraiaaait  i  Son  Honneur,  on  v^riUbl* 

rlT"'  r  '  '''"'^*  *^^  '•  '*'''"•'"'•  •»«»»•  '*«'«  de  praUquo  n'«igoait  Ul 
d<5p6t  dai.a  loa  oauaea  au-deaaoua  de  |60,  et  le  tirifn'y  pourroit  paa. 

La  pratique  oonaUato  dana  le  Diatriot  de  Qu^bco  eat  de  n'eiig«r  de  d<ipdt  Mr 
loB  «ioepiiona  prrfliminairee,  que  dana  lea  oauaea  au-deaaua  de  |60 

Et  la  quoation  du  d'<$pdt  ddoidrf,  le  ddfendeur  p.roo<$da  k  U  preure  da  aoa 
excqttion  qui  Ait  maintenae  aveo  ddpena. 

ri..^  Bxoeption  A  U  forme  maintenue, 

Unitme  Caron,  pour  le  demandeur. 

J.  O.  D' Amour,  pour  le  ddfendeur. 

(J.  o.  D.)  '  V 
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En  Appil. 

MONTREAL,  LH  9  DBOEMBRB  "^69. 

Coram  Cabom,  J.,  DaoMMOND,  J.,  Badolit,  J.,  MoMr,  J. 

^  No.  81. 

ALPHONSB  OHARLB^IS,         «. 

,,  ^  {Diftndtur  m  Cour  It\firUuri,y 

■  AnwuAMt ', 


;■ '  V, 


-  JOHN  B,  PORSYTH  «/ a/.,     , 

(i^MMfufaur*  tnpour  It^ftriiur;) 
"\  •       ■  -  lanioa; 

mOHEL  LBPBB7RB, 
X  \  (.Mtrvmant  tn  Cmr  I^firitur:) 

"      ^  '         ^  ■  'Ihtimb. 

JTO«:-<jn'mi  oeMlonnalw  ii'a  pat  droit  d'aeUoa.  tint  qaale  tnuport  n'a  pu  «t«dgiiUI««t4.>U  n'm 

apM  M  d«""<oople»ad«bMear,  amolniqoeto  OBMloiiiialwnejMtMeAil'aooeptaUoadB 
^sport,  aeeeptaUon  qnl  «qnlTaut  i  (IgnUHatloa. 

L'appelant  4tait,  pourroivi  i>er*«tn«/fcmm<  par  lea  iDtimAyForiiyth  et »!.,  en 
veriu  d'un  transport  que  leur  avait  fait  I'aatra  intim<  LefeibTre;  le  23  d^mbre 
1867,  pour  une  somme  de  £60  et  int4r6ta,  instaUement  d%sat  I«  priz  de  ventf> 
d'une  propri^t^  de  Ltfebvre  k  I'jtppelant.    Poor  iijiat).^  oetto  actfon.  oe  dcj. 
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U',  Piltnwnt  arant  llnstitutlon  dt  I'Mtlon  4  I*intlm4  Uftbm,  do  monUnt 
tMuai,  moina  un«  aomiiia  d«  1 16.38,  aaule  balaoM  due  i  I'intinU  LafabTra. 
qu'll  tl^poMlt  an  Cour. 

L\  iild<58  Fomyth  at  al,  oraignan^  loa  oonatfquencea  du  plaldojar  da  paia- 
"!^  '**  '  "PP*''"*'  ''"■*i*«*«'»«  uno  "otlon  on  K>ranUo  contra  laur  o4dint 
LaftbTra.  Ca  darniar  intarrint,  oontaata  laa  plaidoyara  de  rappelank  at  riim- 
ditap^Ulomont:  .  rr        .  i— 

lo.  Que  TappeUnt  dtant  ddbitoar  pemonnol,  U  aignifloaUon  df  I'aotion  ^nifa. 
lait  ?l»-4  tU  d«  lul,  i  U  MJKnifloation  du  tranaport. 

2o  Qna  d'alllnuni,  lo  plaidoycr  do  paioinout  at  lo  dipOt  ou  Cour  d«  I«  balanoa 
dflo,  <Suit  una  acceptation  du  tranaport 

Ho.  Negation  do  paiemeut. 

La  81  dtfoenibro  1868,  (Torranoe,  J.,)  jugemont'  ftit  rendu  «n  hnxtt  d«l 
demaitdoura  ot  do  rintenrenant. 

Co  jugoniont  fut  port<5  on  appel  ot  fVit  ronveni^  lo  9  ddcembra  1869,  pour  la 
Mulo  roiHon  auivanto,  <|ui  oat  niontio(in<Jo  dans  lo  jugemont,  dont  voioi  U  t«nour  : 

Conaidtfrant  quo  I'aobotour  do  oriSanooa  n'»  pM  de  roooura  atila  oontrv  lot 
Uerii,  tant  que  Taoto  do  vente  n'a  paa  dttf  aignifid  et  qu'il  n'on  o^pa'  ^*^  d<l«vr< 
oopio  uu  dobiteur,  4  inoina  que  oo  d<Jbitour  n'ait  accepts  le  traniiport,  aoooptatioo 
qui  <5quivBut  k  aignifioation,  et  que  parUnt,  lo  oeaaionnairo  na  poa  d'acUon,  A 
luoina  qu'il  ne  juatifie  do  la  Bigni6oatioD  aocompagnde  de  oopio  ou  de  raooepta. 
tion  du  tranaport. 

ConaidiJrant  quo  dnns  I'oapAco,  loa  demandeura  intinuSa  ne  font  appiratlw  ni  d« 
signification  ot  ddlivranoe  de  copie,  ni  d'aoooptation  du  tranaport  aur  IJquol  est 
bfi«<5o  lour  action,  ot  que  portant,  ila  ne  montrent  paa  uo  droit  do  poursuiTre  l« 
df(5fendflur  appftli.nt,. 

Conaiddrant  que  pour  oette  raiaon  aeule,  aans  entrer  dana  lea  autroi  mbllft  y 
oontenus,  lo  jugemont  dont  cat  appel,  aavoir,  lo  jugoroent  rendu  par  la  Ooor  8b- 
pdrieuro,  sidgeant  4  Montreal,  on  date  du  31  ddoombro  1 868,  oonUont  erreur  el 
mal  jugd,  oaaso  ot  annuUo  le  dit  jugemont,  ot  prooddant  4  rendro  le  jugemont 
qu'aurait  dQ  rendro  la  dite  Cour,  renvoie  I'aotion  dea  intimda,  etc.,  etc.,  etc. 

>  Jnkemont  roaverad. 

Antorit^i  de  I'appelaot. 

Articles  1870-71,  0.  0.  B.  0.  # 

Aatorit^s  des  intim6B.  ~     ~  ^  '  .'  .   ■ 

Martin  yg.  Odte,  1  L.  0.  Reports,  p.  239.  -* 

Quinn  vs.  Atcheson,  4  L,  0.  Reports,  p.  378. 

Paro  et  Derousselle,  0  L.  0.  ReportJ,  p.  4)1.  v 

Lamotbe  et  Fontaine,  7  L.  0.  Reports,  p.  49,  i* 

Lamotbe  etvl.,  et  Talon  dit  Lespdranea,  1  L.  0.  Jurist,  p.  101. 
^arnartiife  PajrtMe/o,  pour  I'appclant. 
Pfrkint  de  Ranuay,  ppur  les  intimds  Fongrtb  et  al, 
J.  0.  Joteph,  pour  I'intimd  Lefebvre.  ~  ^   


( J.  0. 31) 
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OOUB  BUPIRIIURI.  1869. 

Kn  RivitioN. 

MOWTRIAL,  30  NOVRUBRR  I86f. 
Coram  MoNyiLiT,  J.,  IUbtuklot,  J.,  ToiWANOi,  J. 

1Iim.14m10«.     ■  >^ 

MrDonald  et  •!.,  n.  OojfetU,  d,  McDonald  «t  .1.,  dom.ndouni  en  R«r.nUo, 
v.  JImrjf  Thonuu  at  •!.,  ddfendeur.  en  garBntio. 

JML-QM  I.  amt»nr  qg|  •  Mcpu  I.  .l,„mo,ii„n  dun  iruuport  nett  plw  Merabl.  t  Dlalder 
•mwr  MHMt  M  montanl  <ia  |«r  lul  eu  a4il«nt.  i~       -.  i».«  raOTTWM  •  piuaer 

Le  jugoment  do  la  Oour  oat  motivd  oomme  rait : 

U  Oour  Supdriouro,  .id«o.„t  A  Montreal,  prdwntement  oommo  Oour  do 
Rdmoo,  aytnt  ontendu  loe  partie.  par  loun  .vooato  wpeotif.,  rar  l«  juaemeot 
rejdu  et  prononod  lo  20  juin  I8fiH.  dan-  ot  par  la  Cour  Supdrioun.  du  dUtrict 
d  Iberville,  ajrant  e»min<i  ie  dowicr,  ot  I.  proodduro  dana  ootto  oauae  et  ayant 
ploinomont  ddlibtfrd :  ' 

Considdrant  quo  lo  ddfondcur  Dotniniquo  Ooyetto,  eat  mal  fondd  en  aon  eicep. 

,U0D  A  lencontro  do  U  domande  do.  do.nandour.  prinoipaui,  attondu  qu'ayant 

iccoptd  le.  transporti  dent  il  e«t  quoHtion  en  ootto  oauao  ot  rwonnu  la  dotte 

ooramo  Bionno  et  a'dtant  obligd  do  la  payor  oommo  y  apport,  n'e»t  pixui  rooofablo 

Aplaide^  orrour  quant  au  monUnt  da  par  lui  aux  d^danta; 

Con«id6rnnt  quo  lea  diU  demandoum  prinolpaux  cot  fkit  preuve  doa  alldgnd. 
M  lour  ddolaratioo  ;  '^ 

Conmddrant  qu'il  y  .  errour  dan.  lo  jugomont  dent  eat  appol,  aayoir.  lo  juge. 
mcnt  du  d,t  20  juin  1868,  ootto  Cour  oa«»,  annullo  ot  met  au  ndant  lo  dit 
jugoment  ot  rondant  oolui  qu'aurait  dft  rondro  la  dite  CtUF,  (ilbouto  la  dite 
cx«jpUondu  dit  Dominique  Ooyotte,  aveo  ddpon.  Unt  d«  I,  demande  prinoipole, 
P6  do  la  domande  en  garantie,  *  luquellfl  la  «.av*iao  oontest«tion  tiu  dil 
UoKotte  a  donnd  liou,  ot  condamne  lo  dit  Paminiq««  Oov«tte  k  payor  aux  doman- 
deort  ,m««^,«,  la  aommo  do  11566.80,  oou«  aotuel  du  Canada,  aveo  intdrflt 
.u^  loollo  au  taux  do  dix  par  oent,  A  compter  du  12  mai  1866,  juaqu'i  paiement. 
et  lea  ddpena  tant  oeux  do  la  dite  Cour  Supdrieuro  diatraita  &  M.  J.  G.  Maol 
donald  procurour  dea  demandeura  principaux  en  garantie,  que  oeux  do  oette 
tour  do  Rdviaion,  diatrait.  &  M.  Delagrave,  propureur  dea  ddfondcura  en 
g*«ntie.  ... 

T  n  nr    }      ,j  .     ,  Action  mainteirae^ 

d.  U.  Macdonald,  avooat  dea  demandeara  prinoipaux.  "   ^ 

Delagrave,  avooat  dea  ddfeDdeura  en  garanae.  ,  ^ 

(p.  B.  L.) 

f  .    In  Rbvwiow, 

.       MONTREAL,  28  FEVRIER  1870. 

No.  aw. 
Bettei/th  vs.  Lyman  et  al. 


-   y 


¥ 


*ti 


Coram  Mondilbt,  J.,  Bkbthilot,  J.,  MaoicIt,  J.      . 

/^Hfrg, />rmfrBA-itou<r»,  pourJ»deuMnJeuh  » 

Perhitu  <b  Ranue^,  pour  lea  ddf^ndeore. 
(J.  IK) 
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,  MONTREAIi,33BD  FEBRUARY,  1870. 

Corani  BiAtmar,  J.  ,. 

Matlhewt  78.  7%e  Northern  AMurance' Company. 

|IiLD :— TVwt  option  of  trial  by  Jary  made  In  the  plaintHTs  aniwer  can  only  avail  hini„aa  a  notice  to 
the  opposite  party,  and  miut  bo  followed  by  a  ap^ial  applioation  to  the  Court  within  fonr 
day*  alter  irtue  Joined  or  not  later  than  the  flrst  day  of  next  term.  C.  C.\p.,  SfiOj 

BcAiTDBT,  J.  The<.plftintiff  makes  applioAtioa  for  a  jury  trial,  and  the  motion 
is  resbted  on  the  part  of  the  defendants  on  the  groand  that  option  of  a  jury 
trial  was  -not  mude  in  the  deolaration  or  pleaa,  nor  within  four  days  after  issue 
joined,  as  required  by  Art!  350,  0.  0,  P.  The  pbintiff  meets  this  objection  by 
/  saying  that  he  made  option  of  a  jury  trial  in  his  answer,  and  thus  complied  with 
the  law  which  allows  the  option  to  be  made  within  four  days  after  issue  joined.  I 
am  of  opinion  that  the  making  option  of  a  jury  trial  in  the  answer  was  a  snffi- 
cient^notioe  to  the  opposite  party,  but  the  motion  should  have  been  made  within 
four  days  after  issue  joined,  or,  if  the  four  days  expired  out  of  term,  on  the  first  day 
of  the  next  term.  The  plaintiff  in  the  present  case  has  not  made  his  mdtion  tilf 
the  fourth  or  fifth  day  of  the  next  term,  and  I  hold  that  the  application  comes 
too  late.  \ 


Perking  dk^Ramsay,  for  the  plaintiff. 
Cashing  Je  Trenholme,  for  the  defendants. 

(J.K.) 


Motion  rejected. 


r 


MONTREAL,  23BD  FEBRUARY,  1870.     y 
J  *        .       Coram  Beaxtdrt,  J.  '- 

,-.    ■      -  No.  2602.  -  ^ 

Donovan  vs.  Smith.    '         ■   ' 

IlKLD :— That  iinicn  the  defendant  Ib  lerved  pertonally  at  a  place  other  th|B^  dpmic|le,the  delay  is 
compated  according  to  the  distance  from  his  domicile  (and  notacoordiiig  to  the  distance  ih>m 
theplaeeofsacbserrico)  to  the  place  where  the  Court  is  held.         ^' 

The  writ  of  summons  in  this  cause  was  issued  in  the  Superior  Court  at 
Montreal.  The  defendant.  Smith,  was  described  as  being  of  Onslow,  in  the 
District  of  Ottawa,  admitted  to  be  about  160  miles  from  Montreal.  The  service 
was  made  upon  the  defendant  personally  at  Montreal,,  and  the  delay  between'^ 
service  and  return  was  only  eleven  days. 

The  defendant  fyled  an  exception  d  la  forme  ob  the  ground  that  the  delay  was 
insufficient,  and  should  have  been  computed  according  to  the  distance  from  the 
.-defendant's  domicile  to  the.  city  of  Montreal. 

L  The  plaintiff's  counsel  relied  upon  the  deobion  <6f  the  majority  of  the  Court  of 
Review  in  Currier  v.  Lafrance,  13  L.  C.  Jimst,  p.  329,  which  was  directly  in 
point. 
Beaudbt,  J.,  in  rendering  jiidgment  said  the  case  came  under  Article  75,  C 
'  In  ordinary  cases  "the  delay  upon  summonis  is  ten  intermediate  dj^F 


=ef?7 


between  the  day  of' service  and  the  day  fixed  for  the  appearance,  wh^n  the  dis- 
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tanoe  from  the  domioUe.of  the  defendant  to  the  plaoe  where  the  Court  is  held 
does  not  exceed  five  leagues.^  When  the  distence  ezoeeds  five  leagues  the  delay 
is  increaued  one  day  for  each  addiUonal  five  leagues."  Etis  Honour  beUeved  it 
was  the  intention  of  the  oodifiers  that  this  article  should  also  apply  to  oases 
where  the  service  is  made  at  a  plaoe  other  than  the  defendant's  domicile.  The 
exMption  must  therefore  be  maintained,    The  judgment  is  motivi  as  follows : 

The  Court,  etc.. .  -Considering  that  under  Art. 76  of  the  C,  C  P  the  delay 
upon  summons  in  ordinary  oases  is  ten  intermediate  days  between  the  day  cf 
servioe  and  the  day  fixed  for  the  appearance,  when  the  distance  from  the  domicUe 
of  the  defendant  to  the  place  where  the  Court  is  held  does  not  exceed  five  leagues 
and  i?hen  the  distance  exceeds  five  leagues  the  delay  is  increased  one  day  for  each 
additional  five  leagues ;  and  considering  that  it  is  admitted  by  the  plaintiflT  that 
the  distance  from  the  domioUe  of  the  defendant  to  the  city  of  Montreal  is  abotft 
160  miles,  and  that  only  eleven  days  ehipsed  between  the  day  of  service  of  the 
«nt  of  summons  in  this  cause  and  that  of  its  return,  which  delay  is  insuflicient. 
doth  maintain  the  said  exception  d  la  forme. 

Kelly  &  D<yrim,  for  the  plaintiff.  ^'"''■^'''"  ^  '«>'^-'»«°tained. 

PerAtna  <fe  ^»Mflry,  for  the  defendant 
(J.K.) 

"   COUR  DU  BANC  DE  LA  REINE. 
>.  En  Appel. 

MONTREAL,  4  MARS  1870, 

Coram  Duval,  J.  en  Ch.,  Caeon,  J.,  DbummoxNd,  ^^jJ^teaLEY,  J.,  et 

Monk,  J. 

No.80.       '    ■     '  .,■.■..■■'■; 

'       .       THOMAS  LARIVI&RB,  ? 

9  Appemnt; 


IT 


TANORfeDE  SAUVAGEAU, 


'  DoBOTta 

▼1. 

tsnlUi. 


JitTIUI. 


Joour-Qne  le  paioment  TBt  dani  les  trente  Jour,  pi^^daiit  I'oxAsutlon  d'un  aoto  do  owlon  par 
iulte  de  I  dmanation  d'an  writ  de  eaphu  oontre  lo  fallli,  n'est  uul  que  dani  le  cas  wulomwlt 
04  le  ordanoler  qui  refoit  tel  palement  connaii»ait  cetto  Incapacity,  oa  avait  ralson  proba- 
ble de  croire  qa'elle  existait.  r  uu« 

Le  jugement  final  rendu  par  la  Cour  InfSrieure  k  Montreal,  le  30  septembre 
1868,  et  confirm^  en  revision  le  29  Janvier  1869,  a  d<SjJi  ^t^  rapports  au  13  vol. 
duL.C.  Jurist,  p.  210. 

Ce  jugement  a  4td  infirm^  par  la  cour  d'appel  qui  a  motive  son  jugement 
commesuit: 

La  Cour,  aprte  avoir  cntendu  les  parties,  par  leirs  avocats,  sur  le  m^rite, 
examine  le  dossier  de  la  procedure  en  Cour  de  premidre  instance,  la  requ6te  d'ap- 
pel produite  par  I'appelant  en  cette  cause,  et  Sur  le  tout  marement  d^lib^r^ : 

Consid<5rant  en  droit  que  le  paiement  fait  dans  les  trente  jours  qui  pr&Aden£ 

'ex&ution  d'un  acta  de  cession  ou  I'^manatiod  d'un  bref  de  saisie,  en  vertu  des 

loia  de  failUte.  par  un  d^biteur  incapable  di.  r^n^nt«>.  ,,,  .„;,.j^^.,.„.„V,^ 

BBI  que  daps  le  cag  senlement  oii  le  cr&ncier,  qui  rejoit  tel  paiement  connaissait 

■cette  inoapikcit^  ou  avait  raison  probable  de  croire  qu'elle  existait ; 


'1 


J"'. 
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Consid^rant  en  fait  que  rien  n'etu}>lii  dans  la  cause  que  rappelani  savait  on 
avait  raisori  probable  do  ctoire  que  son  d<Sbi(eur  St.  Laurent,  lorsqn'il  lui  faisait 
le  paiement  dont  Heplnint  rintinid,  dtait  incapable derencontrerses engagements;. 

Considdrant  qu'au  contrairej  il  rdsulte  de  la  preuve,  que  le  dit  appelant  avait 
ruison  dq  croiro  que  le  dit  St.  Laurent,  quoique  solvable  et  capable  de  rencontrer 
Ees  engngements,  avait  I'intention  de  laisser  le  pays  sans  acquitter  oequ'il  devait 
au  dit  deniandeur  appelant ; 

ConsidtSrant  que  du  fait  il  a  &\.6  jurd  de  la  part  du  dit  appelant  qije  son  ddbi> 
teur  St.  Laurent,  iStait  sui;  le  point  de  laisser  la  province  avec  I'intention  de  le 
frauder,  il  ne  s'ensuit  nulj^ment  que  le  dit  appelant  savait  que  lij  debiteur  4tait 
duns  un  <$iat  d'iiisolvabilitd,  ni  niSnie  que  cette  insolvabilitd  ezistait; 

Consider  nt  que  c'^tait  au  deniandeur  intimd,  &  faire  cette  preuve)  oe  ^u'iL. 
n'a  pas  fait ;  ' 

Considdrant  que  de  ce  qui  prdcdde,  il  rdsulte  que  le  paieiQeot  re^  par  I'appe- 
lant,  et  dont  se  plaint  I'intinid,  n'est-pos  contraire  4  lai  loi,  entaohd  de  fraude, 
iiul  Qt  de  nul  effct,  coiume  ddclard  au  jugement  dont  est  appel,  mais  que  le  dit 
paiement  a  6\j^  accept^  et  re^u  de  bonne  foi  et  saqs  fraude,  et  que  sous  c^  rapport, 
les  jugements  dont  est  appel,  sont  injustea  et  illdgauz  en  ce  qu'ils  ddoidcntle 
contraire ; 

Considdrant  que  par  la  ddcluration  du  demandeur  il  est  alldgud,  et  que  par  la 
preuve  il  est  dtabli,  qu'avant  I'dmanation  du  bref  de  Capiat  susmentionnd,  il 
avait  dtd  payd  sur  la  somme  rdolamde  par  I'appdant  celle  de  citaquante  piastres, 
qui  aurait  d(i  Stre  ddduite  sur  sa  demande,  ce  qui  n'a  pas  dtd  fait,  le  montant 
entier  portd  au  bref  de  Capiat  ajant  dtd  payd  k  I'appdlant ;  qui  par  Ik  se  trouve 
avoir  regu  cinquante  piastres  de  plus  qn'il  ne  lui  dtait  dd. 

Considdrant  que  pour  ces  raisons,  le  jugement  de  premiere  instance,  au  lieu  / 
d'Stre  pour  la  somme  de  $154.73  ainsi  qu'il  a  dtd  rendu,  aurait  dd  Stre  poor^ 
$50.00  seulement,  et  que  partant  dans  Id  dit  jugpment,  savoir,  le  ju^ment  de  la 
Cour  de  Circuit,  sidgeant  k  Montrdal,  en  date  du  30  septembre  1868,  et  aussi 
dans  celui  de  la  Cour  3e  Rdvision,  si^eant  au  mSmie  lieu,  le  29  Janvier  1869, 
oonfirmant  le  premier,  il  y  a  ei'reor  et  mal  jugd,  casse,  annulle  et  met  au  mdaDt 
les  -susdits  deux  jugements ;  et  procddant  k  jnger  comme 'aurait  d(i  faire  les  dites 
de^z  cours,  oondamne  le  dit  Thomas  Larividre,  ddfendeur  en  Cour  Infdrieore  et 
appelant,  &  payer  au  dit  T.  Sauvageau,  .(^asa  qaalitd  susdite,  la  somme  de  cii- 
quante  piastres,  avec  intdrSt  k  compter  du  11  ddcembre  1867,  aveoddpens  centre 
le  dit  Thomas  Larividre  dans  la  Cour  de  Circuit,  k  6tte  tazde  comme  dans  une 
cause  portde  pour  la  tomme  de  cinquante  piastres.  Et  de  phis  la  C<rar  ddbonte  le 
dit  demandeur,  intimd,  du  reste  de  sa  demande  avec  ddpens  oontre  lot,  ensa  dite 
qualitd,  tanl  en  tippel  que  dass  la  Cour  de  Rdvision,  et  ordonqe  que  le  dossier 
Boit  remis  &  la  dite  Cour  de  Circuit.  l* 

„       _  _       ,_     _.      V    ''"1  Badomt,  J.,  AjfAwn^ 

V  Jagement  renvond^ 

Barnard  A  Pagnudo,  avocats  de  I'appelant.  --■i-'" 

Dorian,  Dorian  de  Otoffrion,  avocatade  l'intimli> 

(g.a.1..)  ;.  :.       .  >  - — 
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COURT  OF  QUEEN'S  BENCH,  1869. 
^   (Appeal  Side) 

MOVTREAL,  9TH  SEPTEMBER,  1869. 
Coram  DuvAL,  C.J,  Caron,  J.,  Drummo.nd,  J ,  Badoley,  J./ 

'  &  LORANGER,  J.,  ad  hoc.  , 

No.  3.'-. 
DAMB'kULALIE  .MALO  bt  vib, 

■  {DtM^ontB  in  Court  below,y 
"  <  Appellants;, 


AND 


DAME  LOtllSE^IONEAULT, 


iPlaintiff  in  Court  Mow,)> 
-TUt  .dl,po,lMon  dictated  by  thete.».tor  to.  notary,  In  the pre«.nce  of  t^^tn^^^ 
«f!f,r^*.  *"'•"'-   '■"=<"»«'q«'e"«»  of  1.1,    Budden   dea^h   while  tbewU?  wmM^ 


ihe  Court  of  Review,  maintainiDg  the. 


Held 


This  was  an  appeal  from  a  juJj 
plaintifiTs  action. 
The  facts  of  the  case  appear  in  SfollowiDg  remarks  of  the  judges 
Caron,  J.-L'action  est  par  i7ntin.ee  contre  les  appelants  pourune  ann^o  de 
pension  qu  elle  pretend  Jul  avoir  ^.e  l^^uee  par  ie  pAre  de  Tappt-lant,  feu  P.  Malo 
en  vertu  d  un  testament  fuitsous  des  ciroonstaDces  peu  ordinaires,  etqui  crfent 
les  difficultes  dans  la  cause.    Ces  circonsfances  relat^es  au  long  aux  factums  se 
resiuii ant  commc  suit:  '     ' 

Male,  malade  depuis  quelflues  jours,  informe  par  son  medecin  qu'il  dtait  em 
danger  et  qu  .1  ^tait  temps  de  r^gler  ses  affaires,  fait  venir  nn  notaiie  et  deor. 
t<Smoinsquil  d^signe  lui-mfime,  etenferro^  dans  sa  chambreavco  eux  trois   il 
leur.d^chire  plusieuB.  dispositions,  qu'il  dit  vouloir  gtre  incluses    dans  m» 
testament,  qu'il  d&ire  faire,  et  requiert  le  notaire   d'^ri,«  ce  testament  et  d'w. 
ms<5rer  les  dispositions  qu'U  vient  de  declarer,  parmi  lesquelles  se  trouyait  oellt 
par  laquelle  il  I^uait  4  la  dite  appelante  pour  les  bons  services  qu'elle  lui  avait 
wnduyne  rente   et  pension  viagere  de  vingt^jinq  livres,  tant  qu'elle    ne  se 
marienat  pas.  Le  notaire,  apres  s'etre  assort  que  lui  et  les  t^moins  comprenaienfr 
bienlea  mtentions  du  testateur,  se  met  en  devoir  dei^diger  lesusdjt  testament  ' 
et  II  en  avaHPainsi  6erit  plusieurs  clauses  et  entre  .utr«8  o^lle  rapport^e  plui 
haut  en  faveur  de  la  dite  intim^,  lorsque  soudainement  le  testateur  expira,  awnt 
que  le  testament  fnt  termini,  et  que  mS^me  le  notaire  eut  cu  le  tempa  de  luS 
c<wpmun.querlapartiequ'U  avait  r^digee.  Ge  travail,  ainsi  interrompu,  a  m 
?'/  Pwle  notaire  et  oopieei,  est  produite  dans  I'appendioe  da  factum  de  I'in- 
timcfe.    Deleurcfitelesdeuxt^Smoinsontd'euxmfimesdwes^par^critunmimo. 
randum  de  ce  qms'^Jtait  pase^  entre  eux,  le  notaire  et  Malo,  Pont  sign<$  peu  de 
i'".^'^"!',    '^^"  ^'  °'  dernier,  etrontproduit'  avec  la  disposition  au'ils  onl 
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Cc8  deux  papiers  ont  depuia,  a  la  dili^cnoede  rintim^p,  ^t^  produits  devant  ud 
dcs  juges  dela  Cour  Sup^ricuro  aveo  requ.fite  demaodaDt'cflle  pre\ivefut  faitede 
CCS  papiers  coiniuo  ooutcnant  Ics  intoutions  et  oonstituant  I'aote  des  derai6res 
volontes  ct  lo  testament  du  dit  ddPunt.  Los  appelunts  appel(6s  k  tifoa^ni^  octto 
demande  I'ont  contc8t<!c,  i^r^td^dan't  que  les  papiers  produita,  dont  on  demandiiit 
a  fuiro  preuvc,  n'^taicnt  pas  ct;|i|rcoDflt|tuaioDt  pas  uq  teAam'ont  voJIable,,  maU 
sciiilotnent  un  commcncomcDt^tre  diapositions,' qui  n'uyaDt  pu  6trQ  compldtd(» 
par  le  d^cos  subit  du  tc^atcur,  etaiout  rcst^cs  iniparfait^  inaompldtes  et  partunt   - 
null«hfit  de  nul  effet.     Cependunt  par  jugcment  rendu  par  le  jnge  aunuel  octte 
deniamJe  de  I'intiui^o  a  ^t^  sgamise,  en  date  du  27  d^cembre,  I86<7,  il  a  ^t^    ' 
<d&5lare  que  les  dites  deux  pieces' piroduites  et  marques  A.  B.  ^aient  dfkment, 
{)rouvd>!3,  contcnant  les  dorai6res  v&Iont^s  du  dit  P.  Malo,  que  le  probate  en  tftait   ^. 
duscord^  ct  quo  les  dits  deux  papiers  seront  insoF|ts  au  rdgistre  tenu  a  cet«ffot. 

Coat  «ur  cos  papiers  aiosi  prouvds  et  sfir  le  jugeiRont  declarant 'cette  preuve  ' 
ipr^ate),  que  lu  pr6scnte  Action  a  et<S  potl;<!o  a  une  ann^e  de  la  dite  rente  et  • 
auSii  pour  les  :^is  encouruspar.rintimeQ  pour  obtenir  la  ditte  pr^uve,  (probate.) 
'  .Les.uppeU'iipont  contest^  cctte^dem^ndo  pour  les  mSines  motifs  qu'ils  avaicnt 
fait  vl|iIoir  en  opposition  A  la  prcuTedemaftd^>de9   papiers  en  qucstioA.     Cette 
'contestation  a.ete  »(n's  suce^*,  le^fai£s  principaux  ajant  dtd  ai|j^,  est  intervenu 
^jugowdrit  en  date  dtt  3JI  mai  1867,  qui  «ondanvie  ks  appelants  a  payer  a 
4'ilUinido  £25  pour  une'inq^c  derenteetaussi £18.15  pour  fraisaufla  demande 
■,dc_proA'«/c;  edtoutc  £4,^.15.  Cejujjemett't  soumis  a  la  Cour  de  ^visi6n,  a  ete 
confir^e.    »Le  premier  jugcment  dtant  uniquement  fondd  sur  ce  qtl^'le  pfobate 
ayant  ^t^  accorde,  la>yaUdite  du  testanicai  se  trouvnit  ^tablie  et  ne  pouvait  plus 
NStriQ,«ontestec.  .    ,  _  ■  • 

.  En  K^vlsioa  deux  des  juges  ont  ^te  d'l^s  qii«  I'in^ntionrdu  teatateur  M«lo  ' 
«tait  appi^nte'etj>roUT^  de^fafon  a  nelaisser  aucun  tloate  qj^il  voulait  l^guer 
a  ladoma^ercsee  la  renter  qu'ellc  rictamajt^.et;  q«li  la  justice  et  I'lequitd  exi-  • 
gc'aiqptqu'fiUe  lui  fut  aceordee.  , 

'  Ces  pisoQ  d'dquitig  ont  bien  ieur  -valeur  lors^ue  la  loi  se  prete  k  .leur  donner 

'jsuite,  maiscei^tedoOtlJneW  trd''tditnger8a9eflU|'^u,|lilorsqa'il  s'agit  de  testament. 

Pour  moi,  j<7crois  bien  en  efiet  que  M.  M^rlo  voulait  l^g;uer  los  rente  en  ques- 

ttipn,  mals  jet  ne  plus  Ta^cordcr  a  la  deioaDd^fesso  qu'en  autant  qu'elle  aurait 

,<StabIi  qu'elle  lui  a^td  legttdept^'un  acte  volable  et  retSfii  de  totttes  lesformk- 

Sit£4VoIucH par  loi.  ^  "      ;•  "    «-'  ,'_. 

Itcs  papiers  prodfiiU  et  qu'elle  a  fait  d<|6braf|»rouve3,  sont-ils  de  natare  4 
ipmivoir  dsre  re^rardes  comute  tiistilincnt  valubic,  soit  (Mmiae  tait  rerbalemsot, 
:fioit  corume  contenoi  dans  I'un  ou  i'aatlre  des  dtsrkK  produii-),  #i  dans  tous  les 
«dattx?  .  »V;  .,-  .  ■■■".<--".:■•" I,,: 'v  -  ,  .  ■  ,_-  *■ 
Ijc  jugemcnt  qui  a<Kiordc  le  pYobate  ne  rceQnr|i|it  pas  le  l^s  verbal  que  I'on 
dnvoque,  co  eont  les  dei»  «critE  qfli  sonfc  reoonniis  ooinme  le  testament ;  il  n'est 
})a8  dit'lequel,  ou  si  de  fait  I'un  e\  I'autre  constituent  unleiil  et  m^ine  testament 
<ou  s'il  y  en  a  deux.  Mdi^  totyoiirs,  i^o'est  nulidniient  question  du  legs  verbal, 
«t  Vest  aussiWn,  car  de  fait,  ^<n  1^  n'est  pas  legalement  prouvd,  et  Teat-iidtd 
•qu'il  n*en  serait  paa  plu^  vftloble,  soit  d'aprds  k  loi  frahf  Use,  soit  d'aprd^la  loi 
amglaise.  ,-''.„      "    !. 


y  :   * 
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.  Quant  A  la  question-As  \i»vfr  sj  le.  deux  Merits  ou  I'ua  d'eujc  coDStituent  un 
totament  liable,  d'nprt.  la^loi  angluiw  con.mo  la  cboM  est  prdtendu  do  la 
partite  lintim^^  jene  orois  pas  ndoewaire  do  disouter  co -point,  oar  j„  Suis- 

fl^r^Z  i  ^"'  '".  *""*■?"  ''**""''  "^""'  ^'"'"'  ''"^VM  ws  disposK 

tioDs  suffit  pour  frisppor  de  nullity  co  qui  est  contcnu  aux  dits  actes.    "Qui  s'ait 
«n  effet,  a,  dans >  qui  regtait  a  fairc  il-  no  so  scruit  pas  trouvd  unc  clauso  ,ui 
IZtlmSe       °"  "*""'  """""^  ''^*  ^  fait  «o,gccrtaines  contingoncos  4e  legs  fait\ 
,        Pour  cette  ^aipoq  (lo  d^cAs  du  tcstateur  Ivant  d'aVoir  con.  Jote  ^s  dispositions) 

fndZ  '^"^^'^^.Jt^*'"^""'  '°   Cour  Supdrrcuro  et  en  Rdvisfon  Solvent  fitre 
-      4nfirfai69,  ou  raistion' rcnvoyde.  ^  « 

Badolbt,  J,^I  ihouia  have  confined  myself  to  a  simple  acquiescence  in  the  ' 

judgment  rendered  and  in  the  reasons  given  in  suppon'of  it  by  my  colleague  n- 

g.v.ngtho,adgmentof  this  Curt,  had^t. not  bee.  undorstc^d  Ihat  thTfiVal 

dmsion  of  the  cause  would  be  prasecuted  bo^.i-e  abigher  tribunal   and  I  m 

.     therefore  con/pelled  to  state  in  some  dfltait  the  main  cifeumst^nces  if  fact  and 

bw  which  present  themselves  for  consideration  Mn  tho  cause,  and  which  induce 

^.^y  concurrence  with  ,«y  colleagues  in  the  iudgment^^     Thefei.t„Ves  ofthe  ca«« 

,are,  moreover  peculiar,  because  no  such  known  causd  of  action  h^.  previouslir 

'    ^^5»--»»'";««<»,*oourCourtsofJusticein.hisProvince.a„dun«rth4™^^^^^^^ 
of  our  exisUng  law  none  such  can  rise  hereafter.  .     - «       ^ 

jk1.ough  her  acuon^is  apparently  only  for  the  recovery  of  a  men.. money  lUacy 
^^^^  •'"^"-  establfshment  of  the  will  under  which-she  clai£-i 

PrSnt'T*."'^''*  ^?  P*^"^'""*  "°**'"P'*"  '^  "»«  «^  tli^eoase  \>rm'  ^ 
^vt   .  .  ''  t  "•'""*  "^  ^'^"'  ^^'  ""•'^  *^'»*«'-'  f'  had^been  in  hie" 
^mvice  a^  housekeeper,  «,<c««^^...  Atjiis  death  he  ieYt  an  only  cjuli  Wa^  heiress'    - 
thefemafe^efendln^,  then  married  to  Brpsseauahe  male  defendintr  '!^* 

cf!Jed!;^V   .;■.'".?  ^f'^  for  several  days,  "and  .^  in  tho  coming  ' 
of  the  dayp   h.s  de,th,  ha/tng  be<advised  by  tis  physiciarilj^ttle  hii.  worldly 

S'.  I      TT'  r  •  '^'  '"'"^  ^''"'"''~  t**  ^'''"» 'h«  coWunicated  his 
^desire  to  have  h.a  w.  1  A«Je,  and.expressed  to  him  his  last  wi*hes'.s  to  the  dis^L     ' 

^fh»  property   including  a  bequesMf  a  Uf^  knnuity  q1^^25  to  Jplain^ff     =^^ 
h^  tSSr  ,       "''*  !!^  'r  •"""■'«  *''•*  ^'^'-    The  notary '^ntimVtedfo-  • 
h^m  that-the  law  it^uired  the  pt«8ence<»f  two  witness^ ,^t, he "iiaking  of  the  '  ' 
.r.  1,  when  the  two  Blanohards  w#  fixed  upon  for  the  purpose,  and  tLn    he 
.otary  departed  ;  soon  afterwards  the  p%,iciari  again'  vfsitThis  patient  and 
heard f^m  h.m^a  repetiti<«iof  the dispositibns  whieh  he  h,.ds^ted  to'^the 'notary     ^ 
The  notary  re  amed  to  Mr.  A^alo  in  a  couple  of  hours  kfterwards    aE     • 
noon,  accompanied  by  the  Blancbards,  whom  L  bad  incited  tTaMll'wvTs     ' 
witnessesto  J^B-ki,g  of  the  will,  and  after  they  were  all  i7t^%»MZ^      . 

hLZf'/f-  ^'^  rr^  ^""  testament,"  and  without  interruption  declared 
.l»s  final  intentions,  including  the'bequest  to  the  plaintiff. 

Aft..-  •»«•-      »*  1     1    .Ml  .  _  r  — 


.  <    and      . 
MI|iiMidn\ 


Aft«rMi.   Mah,  L«i  ceased  speaking,  the  notary  asked  fho  Blnnoliard.'" 


>ttS     V      \ 
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iP  thoj  hud  heard  And  undersfoed^^hat  was  said,  and  upon  thoir  affirm- 
ative rep] J  he  pr&eeded  V  vrite  out  the"  will  in  the  known  authentia 
form  of  ft  will  exeotkted  before  a  notary  and  two  witnesses,  Mr.  Mulo  in 
the  luean^rhile  couTersing  with  one  of  {he  i^lnnohards  upon  suljjcots  uncon- 
flcoted  with  the  will.  The  uotiiry  had  written  a  consiiloruble  portion  of  the 
will,  including  the  bequest  to  the  plaintiff  of,  aa  annuul  liferent  of  £25,  to 
be  paid  to  her  whilst  unmarried,  and  was 'extending  the  residuary  bequest  and 
devise  of  the  moveable  and  immoveable  property,  when  Mr.  Malo  suddenly  died, 
whereupon  the  notary  stopped  his  writing,  and  4ho  intended^  will  was  left  incom- 
plete aiid  nnexecutedi'but  remained  in  the  possession  of  the  notary.  Within 
half  an  hour  after  tl^decease,  the  Elanohards  mudoa  memorandum  in  writing, 
which  they  both  signed,  of  -Mr.  Male's  directions,  as  understood  by  them,  andj, 
which  wua  retained  by  one  of  them.  '  . 

In  t)ie  following  July,  upon  the  application  by  the  plaintiff  to  a  judge 
of  the  Superior  Court,  after  due  notice  given  to  the  defendants,  alleging 
that  Mr,  Jttalo  had  died  after  he  had  exprmed  hi»  iaat  wishes  and^mOde  a  will 
before  three  witnesses  by  which  he  had  hequeathed  to  her,  dx.,  she  prayed  for 
permission  to  prove  the  will,  and  for  its  enrcgiftration  in  the  Registry  of  Probates^ 
&c.,  &o.  RNnof  was  made  of  the  circumstanocs  above  mentioned;^  attending  the 
making  of  the  intended  will,  and  of  Mr.  Male's  death;  the  two  paper  writings 
retiimed  by  the  notary  and  the  Blanchards  were  ordered  to  be  produced  by 
them  respectively,  and  to  be  filed,  and  thereupon  the  objections  of  (he  defen- 
dants were  overruled ;  the  paper  writings  were  adjudgc'd  to  be  entitled  to  probate 
as  containing  the  testamentary  dispositions  of  Mr.  Mulo,.  which  were  declared  to 
be  well  and  truly  proved,  and  the  paper  writings,  &c.,  were  ordered  to  JblSs 
deposited  in  the  archives  of  the  Court,  jind  to  be  cnrcgiatered  in  the  Register  of 
^Probatep,  &c.,  with  costs  of  contestation. 

The  plaintiff's  action  followed;  her  declaration  averring  the  death  of  Mr. 
Malo,  that  hehad  made  a  wilt  duly  executed  according  to  law /or  moveables,  by 
which  he  had  bequeathed  to  her,  &c.,  that  the  will  was  duly  proved,  and  that 
probate  thereof  was  granted,  &c.,  &cl,  as  by  copy  of  probate  produced. 

The  defendants  pleaded  that  theiillcged  will  was  not  a  will,  and  could  not 
establish  the  bequest  claimed  by  the  plaintiff,  that  the  alleged  probate  was  null 
•tiviA  illegal,  and  did  not  prove  the  bequest,  which  could  not  be  l^lly  piPI^^ 
witnesses,  tba<  the  paper  writings  invoked  by  her  ad  a  will  did  not  constitute  a 
will,  and  that  they  were  not,,  liable  for  the  costs  adjudged  by  the  probate 
judgment.'  The  parties  consented  that  the  proof  adduced  upon  the  probate 
-proceedings  should  stand  as  the  proof  in  the  action,  and,  finally,  the  plaintiff 
having  obtained  judgment  in  her  favour  from  the  Superior  Court,  this  appeal 
has  been  taken  by  the  defendants,  now  appellants,  from  that  judgment.  K| 

The  pretensions  of  the  plaintiff,  respondent,  urged  before  this  Court,  require 
some  ezplanatcyry  observations.'  By  the  old  FrencK  common  law  of  this  Province 
only  two  forms  of  solemn  will  were  valid,  the  authentic  or  notltrial,  and  the 
holographic.  The  former  was  executed  before  public  officers— two  notaries,  or 
one  notary  and  (wo  witnesses — the  testamentary  dispositions  were  to  be  dictated 


rriT'Ti 
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tooa^e  ah  authentic  mS/of  „  XtrL":'';  T  f'''  '' '  '"«"  '* 
without  other  proof  ofit«  execution  Without  tf  •""'"".»-•'>  i«  itself, 
.n  iuiperfecrwill.  and  wi.hout  leg  i  efl^t  "  Q  rd^rT""'*  !'  "'"""«'^ 
-  ce  qu'il  aoommene^.  ete.,  ou  <A  .ZrLr  1  T'"  "  *  P"  "'>°^«' 

"  que  le  toatao.e.n  ne  coat  e„t '  ^  toute  l/ vi  'Tl"'"'  ^  ^*'*  '"^  '''^*"«»-». 
" eat  nul.     Teatament  non  dldLTvl.  Kl      a        ^"  '°'*''**'"'  ^'  ^»'"»««» 
'  No.  6.  Quest  8.  Bretonircl,  st  ^D^  d  Henry. 

the  ordonnanee  doBIois  whieh  decrees  •*"  tZ  J'-  -^  '"  "''"'""""'^J^  '!»'' 

^'  Boit  de  droit  .crit;  aont  tanu«  d"  We  silr  ux^^  "11 Z  'T  ««»*»«'•-. 
"tairea,  a'ila  savent  aigner    tous'ZtZ?.'^    '"*'**"''•"" '°»t""»««- 
^'q«'ils  ««oivent.  dont^fc^ot  Le^r  tan   d"     ^  '"'^  *^"""^^''  •»"  ««*-  ' 
^'(oopj)  A  peine  de  nul|i.d."  '  '  V^'  '""'  "•»«'«  ^^'A  '•gro^e   • 

ti::?Se:^:::,:I.i^^  -d  a^ned  h^e 

*he  notarial  «c/e,  the  hol(«,™phrcL„„"^'^ 
ilMeflectitiaar^a'^^;:"^ 

t.on  otant  de  a,.in,  prfveea,  il  ..e  fkit  fd  o  J  i  f  it  «t  nSn*"  " '^ "*"''P- 
Hiuelea  t^a«,in8  n'aient  reconnu,  lour*  si^^atures^  U  t  '^  "'"*  '"■'"«*'  «' 

autres  prdtendana  droit,  appellds  "  S.  1^.^72  T     ''T'",^"'^  ^^^  «'«-'A<  et 
Testament,  p.  323.)     jS^rLiM^^'^^^'^^^ 
...^....'J       ?}   .^^'  'er.fi Ap  and  jnregistration,  oljcial  authentic   • 


^^^ificati^a  might  l^i^e^:^!:,-^^^ 
.  4fclB  manifest  that  the  wifl  !„..„>»•♦».:'_  .T 5'  "'' 


4^  fe  manii^t  th^i  th:;^flrcis^rf  / 

<.fayaHU.enticorholographi;^;r        -^ 

By  the  Quebec  Act  of  1774.  14  «««  Trr    -k  oo  •   .^* 
ou>ner  o/hnd,,  good.,  &c     ntklpl       '       .\  ^^'  "I"  P™"*^"^  "^*«'  "'"y 

*1hird  form  of  wi/bt^tt  pro„Li^  'n  ^^""^ ^"9 land,"  thereby  intnHluc  ng 
these  ^ills  befor.  a  judgeof  the^  «^"»'«»«  Pf^^f  «' 

HI.  Ob.  4  reinoved  the^dolt  and  d^^^^  Actdf  1801,  4^600. 

gr.atprobate;„thema/b;aCorr?o?^^^^^^  be  -uthoriaed  t. 

gn^ntedbythejudgesoftheSivraurte  Lh^-^^  °^^^^^^ 

nh,t  th.  Jaw  of  th;  tesurrrdo^i^u  ts  thr^r"/'*  -nd  admitted  l^al  .nakim 
of  the  common  law  and  Z  itTof  tl^!t^^^  '  ^^'^"(^^  virificatim 
bve effecr  only  upon  the  ^^^^^  tiut b;  T "^  '""Tt'^  '^'' 
its  deposit  and  enr^istration     Vhl'    •  j •  5   ^~''***'  *°**  tbeiooidpnts  of 
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MI|nMult. 


4'-- 


4^ 


will  or  or4my  of  JM  diKpoRitionn,  nor  prevents  thoir  eont«iitatioo1>y  intereHted 
purtiec;  ||;  is  notorious  thot  such  ooDtMtations  have  boen  and  are^f  Frequeni 
ocourren<Sls,  nbd  the  tUivil  Code  of  the  Provino«  haii  an  express  artiolo  declaring 
thut  right  of  oonteHtation  to  bo  tht  law  in  force. 

The  plaintiff's  fitotum  in  this  Court  declares  the  will  ii\  question  to  havo  ^ooi> 
made  according  to  Uut  English  law,  and  admitting  its  invslidity  |p  the  Frehob 
form,  ns  an  authentio  will,  maintains  its  validity  in  the  English  form,  apd 
advents  to  the  cstubliiihcd  rule  of  jurisprudence  as  also  oiprcssed  in  ttio  885'tb 
Article  of  the  Code,  thut  "  wills  purporting  to  bo  made  in  one  form,  which  ar» 
void  as  such,  in  conseqnonco  of  the  observance  of  some  formality,  mny  be  valij 
as  made  in  another  form,  if  they  contain  all  the  requirements  of  the  latter."  It 
may  be  observed  upon  this  rule,  that  it  is  the  judiciul  conolunioD  from  adjudged 
cases,  and  adopted  since  the  introduction  of  the  English  forml^f  will  by  the- 
Act  of  177-1,  and  that  it  hos  modified  the  old  law  principle,  that  the  will  should 
be  in  the  form  in  which  the  testator  has  chosen  to  make  his  testamentary  disposi- 
tions. It  is  proved  and  indeed  not  denied  by  the  plaintiff,  that  Mr.  I^alo  intended 
to  muke  an  authentio  will  in  French  form,  before  a  notary  and  two  witnesses^ 
and  all  the  circumstances  surrounding  the  matter  are  consistent  only  with  that 
'  intention,  and  as  according  to  the  recognised  forms  of  the  French  law,  with 
which  French  Canadians  of  the  respectable  position  of  the  deceased  are  perfectly 
conversant,  and  who  know  that  by  the  French  law,  '*  un  t^tament  n'est  pas  une 
volontd  pr4sum^e,  mais  une  yolontd  ^rite ;  sans  la  volont^,  I'^ritureest  inutile,, 
sans,  r^oriture,  la  volonte  quoiqtte  pr^sumdo  n'est  point  reconaue  pour  Stre  la 
.volonte  du  testateur."  It  is  manifest  that  Mr.  Malo's  iotentibn  was  to  make  a 
French  notarial  will,  and  it  is  not  too  much  to  assert,  that  he  never  oontenipatcd 
himself,  nor  did'  the  notary  and  witnesses  contemplate,  the  making  of  a  will  in 
the  form, prescribed  oy  the  law  of  England^  wheth(ir  written  or  nuncupativ(>^ 
forms  of  which  it  may  b6  safely  said,  thiit  neither  he  nor  they  had  any  know- 
ledge whotever.  v  ' 
-  The  rule  of  jurisprudence  above  referred  to  reposed  upon  the  principle  that 
the  invalidity  which  deprived  the  will  pf  legal  effect  in  its  original  fona 
from  some  informality,  was  independent  of  the  execution  of  the  will  and  signa- 
ture b{  the  testator,  and  that  proposition  is  affirmed  in  all  the  oa6ea_firom  which 
the  rule  has  been  deduced,  from  the  earliest  reported  cose  of  Mayund  Rulter, 
in  1821,  to  the  last  case  adjudged' by  this  Court  in  1868,  including  the  case  of 
Lambert  vs.  Qauvreau,  cited  by  the  plaintiff  firom'  7  L.  C.  Rep,  277.  I'hcy  are 
all  cases  of  notarial  wills,  signed  ap(|  executed  by  the,  testators  and  iyidt 
one  notary  and  two  .witnesses,  the  equivalent  ojT  the  second' 
1^  were  set  aside  as  French  authentic  will^for  t(3ohnioal  infornfality 
as  wills  in  English  form  as  oontaining  the  requirements  of  the 
iformulity,  ex,  gra.,  in  the  Lamhert  ease  being,  that  one  of 
tad  not  quite  attained  hi9  twenty-first  yeftr  as  required  by 
the  article  of  the  enstom ;  but  the  want  of  that  peVfeftt  number  of  years  not 
incapacitating  the  witness  according  tq  the  law  of 'England.  It' is  scarcely 
necessary  to  add  that  the  above  mentioned  rule  does  not  apply  to  theconycrsp  of 
■*/•                the  given  propotttion,  and  oould  net  oopvert  an  unsigned^ ajnd  imperfect'will  io^ 
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Bnglljh  form,, Into  a  vdlid  ■tithontio  will  fh  French  fcm.     ^     ,  .    .« ,         " 

.verring  mat  the  IeK>il  requisites  for  auoh  nunouputivo  will  hnvo  bc«n  Irf.«l„ 

loiporfcct  w.Ii  before  referred  to  and  the  death  of  Mr  Ma^'       ^""^1^ 
Nuncupative  wills  were    not.,  favored  in  EnsJand    and  'RI«„fc.»,n      •     u. 

«heyw.Tenotreoogni,edoradmitt-deu8tomarjinFra«ceafclill  .nflV   k  i-  S   ' 
in  the  civil  law Diatrictaof  that  Kingdom  b^:i^;.0l^^^^^^ 
were  nether  recognised  „or  allowed  in  thU  Proyioo.  under  ou   coL  "  bw  :j 
*he  Coutumo  de  Paris,  and,  if  introduced  here  by  the  Quebdfl  ActTd«!hu 
Vere  ...oved  by  their  final  abonUon  by  our  Civil  Code  whlMit   ^^^^^^^^ 

^anrfest  that  nupcupative  will,  have  ^ot  been  considered  to  de«rve  nor  did  hev 
«ce.ve  fayorab  e  consideration,  and.are.  therefore,  subjeet  to  strle  'acr  tSy  hete 
whore  the,r  exutonce  a.»dl  is  so  doubtful.  Such  as'they  are.  they  h  ie  blen 
defiaed  by  vanous  English  law  writers.  Perkins.  Swirfburne.  B^kLo  kt? 

^.  p.  306,  W.I1  be  Cited,  ai  quite  comprehensive  And  prt,ise.     «  Nfi„oupa«te 
^  aTdTr  f  ■*  r  Tf'  .'^  '"'• "  "^'>'>"*  writing,'which  i,  whe^  .it 
r  t\     ».    ,IT         '^"""'  "■  ^""^  •'^  '^'^^'y  «'  "P*"""*  «houM  surprise  h^^ 
that  he  should  be  prevented  if  he  stayed  the  writing  oVhi,  testamerit  Ees  h iT 

Znt b7 w^dtV'  ':r'rT  «^ ""•-»-"'  and  then  SjZ^ 
ITk   if  ?  ?  before  them ;     ,„  other  words,  that  the  nunoupative  will  is 
r      ^''\'^^''\^\^'^  he  is  .-.  extremU,  and  so  conscious  of  the  LTtha      * 
fce  apprehends  that  he  has  not  time  sufficient  to  make  a  will  in  ^Atil  Tl 

wl^rr^'r '"•"!  ^"  *j^  ^^--'  tens:::?:;^*:^?  ^v^ 

^ords  ho  then  utters  constitute  his  wi|l,  and  without  any  porpose  of  further 

z'wTth  a  ;rirtoTwTL''r';'T'"'"«^""-'***pp'^^  " 

S   1..  \       !_^'"F'  ^'•°°^°^  "'■  P'^^'"^  M.  2IR,-   1  R«d«.M  nTWill. 
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MlgaMiult.^ 
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^•..        .wto  tne  wiinnque8t,on  here  intended  by  the  deceased  to  be  «   . 
^tt,nwdl.f  It  u,  proved  that  Mr.  Malo  did  not  intend  to  make.  ml!ely.er^^      ' 
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will;  on  tho  contrary,  hia  intention  wu  and  he  octuallj  Mt  about  making  •• 
deliberative  written  will  In  nolarinl  form,  ife  had  no  approhonaion  of  wane  of 
riifBoicnt  line  to  mnko  and  corapleto  a  written  will  ;  on  the  oontrary,  ho  directed 
tlio  notary  to  write  out  hia  Will,  in  the  Tiill  belief  tlmt  the  nffioer  would  have  tioio 
to  perfect  it  in  notarial  form.  The  wilneK>e«,  tho  Bliincliittdi),  did  not  attend  tO' 
bear  hia  merely  verbal  dcolnrntion  oh  liia  will  ;*on  the  oontrary,  thoy  w«re  proaeiit 
•aH  the  o£Bcial  witiiosMiH  of  the  law,  to  supply  ibe  place  of  the  aecond'  notary,  to 
ovcrwjo  the  correct  j)crforuanro  of  ihe  inhtrumcntiiig  nol^ry'a  duty  in  writing 
down  the  deolnrcd  diHposillons  dictated  to  him.  Mr.  Mulo  had  so  little  thought 
of  being  stayed  in  having  liia  written  will  completed  and  esccuted  by  the  notary, 

•  that,  having  briefly  Mtatcd  hia  intcutiona  to.tliu  uotury,  to  \m  extended  formally 
nnd  in  writing  by  tliat  officer,  during  the  interval  of  the  notary'a  writing  the 
will,  the  dcoeaf>cd  conversed  with  Kli^nr  Blunohnrd,  one  of  the  witnoasea,  upou 
ntnttcni  entirely  and  altogether  unconncotod  with  -the  will  and  ila  dixpoeitiona 
Mr.  Malo  plainly  had  no  wish,  and  certainly  bnd  no  probable  immediate  ncoes- 
►ity,  to  declare  his  will  by  ^pnin  only.  None  pJcHcnt ,  including  himself,  believed 
him  to  be  ao  near  death,  and  Yilbron  Blauohard  snyis :  "  noui  n'avioiu  aucune 
itUe  qu'if  Hail  nur  le  jtot'ttt  (fe  mnurir." 
None  of  the  ooDfitituenta  of  the  definition  of  a  nuncupalive  will  ore  to  bo  found  in 
'  the  ciroumstunces  nlKive  referred  to,  and  althou<;h  the  act  of  God  did  prevent  the 
dcooosed  from  completing  bis  written  notarial  will  in  French  form,  that  preven- 
tive act  did  not  in  fuot,  nor  could  it  by  law,  be  construed  to  convert  an  incom- 
plet«  written  French  will  into  an  English  nuncupative  will.  In  this  resfect  tb6 
construotionH  given  by  the  English  Probate  Cmirrs  to  such  eirounntunoeg  do  not 
avail  here  as  jurisprudence.  In  Etigtand,  tho  policy,  of  tho  law  favored  wills, 
whilst  in  this  Province  the  jaw  favours  successions  and  not  wills.  By  the  Qucbee 
Act  power  was  given  to  make  testuments  executed  in  the  forms  prescribed  by  the 
I  iw  of  Englaod,  jiamely,  wills  written  or  nunouputive  and  simply  verbal,  tho  one 
or  tho  other,  in  tbeir  prociso  and  actual  form,  but  hot  a  constructive  hybrid  from 

^both  forms^  the  cffeot  of  the  oonatruotion  ot  tho  English  EoolesiaMioal  Courts 
of  Probate,  and  by  them  judicially  declared  io  be  nuocupative,  but  in  faot  being 

.  in  neither  one  form  nor  the  other.  The  fprms  of  the  executed  testament 
referred  to  in  the  Quebec  Act  are  of  course'  known  and- acknowledged  by  oat 
Jiiw  when  they  offer  themselves  before  our  tribunals,  whtob,  hoWeviT,  are  not 
bound  to  reeocnixe  nor  do'^  they  rccogniz^^as  the  lawiof  the. Province  or  as 
authority  the  oeoisions  of  the  EngliHli  Probate.  Courts,  which  do  not  regulate  or 
govern  suctt  a  cam  as  this.  Uenco  it  teems  that  Mr.  Malo's  declarations  were 
09^  technically  anunoupative  will  or  in  nunoupativo  form  as  a  testament  exeouted 

/according  to  the  form  prescribed  by  the  law  of  England,  t .  'iii;'  ;  ■  t'  ■ '  '  • 
Moreover,  the  Statute  of  Frauds  fans  provided  restrictions  ujion  Bvneaipative 
wills :  the  19th  Section  of  the  Statute  enacts  that  no  nuncupaUve  will  shall  be  goodj 
wlien  the  estate  thereby  bequeathed  slmll  exceed  the  value- of  £30,  that  is  not 
proved  by  the  oaths  of  three  witne»Be8  at*the  least,  that  were  present  at  the  making 
thereof,  and  bid  by  the  testator  to  bear  witness  that  such  was  his  will,  ke.  The 
iMMcateraJield  tbat^a  rcquiromeots  of  the-Statnte  ahall  «eeeH»^«ery  Bfadat- 


enforcement  by  tho  Courts,  and  these  have  i;B  fkot  given  a  f^id  and-strioteinstmo- 
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tion  with  t^0,d   to  thoM  rcquiremijrtts,     The  »;«,o,  siw„  bv  our  Fr«n.1 
pouvoir  aooord*  pae  I.  loi  lui  i...poM  b  h«se«|.d  ,foUr»cr  oert«lne«  forma  hd. 

rr     Under  thtl      " "  .    !'  '"^?'  ""  »""*  ^""'"'^  ""' '"  P'--"-  ^- 
«H.  lH  ""  "'^'"'"""""^  i"  '%'«»<1  til  the  requirement-  of  tho 

l^J^l  T   "''V: '"""'  """"^"^  ""'^  P'*^'-'^  «^«P'^'l  with  ilong. 
<ho«,  «N^  tho  mv«,noo  of  tl.roe  wit„e««CB  at  the  time  of  tho  verbal  declaration  of 

lltoL"     "  '"'•  ':'""'''  •-'"«^--'-«  »«  '".0  Statute  L^Tbidrthe 

'  d hVve  bee! a^'t^l      ^   .     t  "', '' '*■  r..,uiremcn., are atric.I,  e^ential, 
•na  nave  been  atr.oty  enforced  in  England.     See  Burnett  w.  Jackson  2  Phil 
191    Parsons  r«.  Mer  Id.  12ft      7Vj#...  ».^^<.-  i.  ■  "-""ou,  ^  i  uu. 

/n  thU  ^e      The  ;„  !  '  "'"*"*''y  requirement  ia  altogether  wanting 

h.  Jr  i\,  •    . .     i    "'^*^''  '"tending  testator;  on  the  contrary   he  savs  that 

..„♦;«-  K-         J  •      '  "*••  ^•'•y  "*"«*  »P<»  bj  him  iia  witoesaeM  to 

*3;-7„l:;::^:orT'"^'";"'  -••»'-' -C/dindetJirorhe^ 

In^hisS^ber'hl^T""  '^*"'^'*  tohrsallegedlrtldX. 
il^?.™"^"  J     T?^"""*^'  ofwitne-Bsand  their  statutory  quali  J.  - 
uZ«^J  M      •  *""'  "^  '^^^S'  ^^^  «>'  ''•"•"•'itJ  -nd  proof     No 

•  ^e.w^?L^ii::rt::  \i'  ?-»-»•• .  ^  ^.t  of  the  ^^u; 

dopji  {„  /k-  ""■'"P'^®  "'">  *»»«"»  the  bequMt  elaimed  ezoeeda  £30  u  it 
Jitl Tel:^  W  ""'  ''"^  "^""^  ''  the  law  o^England  u  J^ 
^dlewJiroL' J^  ^i       ^'  *''•  ^'"''^•»'««''  of  Mr.  Malo  *«  merely  verbal 
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•iU  U.et«lir„  TT      "•"•    ^8ive  them  the  effeet  of  a  nttnonp««^ 
••«,  they  are  «k,„„^  ^,  ^e  p««isely  probated  ..  haHog  been  verballv  doLr«d 
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Ill  dueh  will,  wlthnot  purpoM  of  reviilori,  and  withoat  that  probttc  In  rapport,  lh» 
piuinlilTn  notion  nm«t  f  >il  «po«  th«  Bv«nu«nt  of  •  nunouiwtiv*  will,  and  this  i« 
M>  Nttled  ^y  the  law  :  Ln  ittltmU  nHnntimlii*  tin  /ttraonnea  qui  tertmtt  •nita 
ivrittire  njt  lumrroit  vii/«ir  qut  t/uand  il  y  m  nviU  WN«  prtuue  UguU  ;  without 
that  IcRnf  proof,  It  teMomrnt  (ttvmntl  iitmile,  The  pmbatu  produced  in  thia onuiio 
In  no^llw  probate  ofn  verbal  or  nunoupntivo  wMI,  which  ia  not  Kupportod  by  tho 
I  robated  writinfpi  A  andUI.  Upon  thia  nubjtot  of ptobattjll  will  bo  borno  in  mlnJ 
ihut  the  law  of  the  toatutor'i*  domioil  ia  tho  rule  fof  probate,  and  ibertlon>  probate 
ua  a  matter  of  proof  Isaubjtct  to  tlieruliH  of  our  Provinoiul  law.  The  llHh  8<-ction 
of  the  Statute  of  Kruudo,  which  onnota  tho  mode  of  proof  of  nunoupntive  will«|^ 
forma  no  part  of  our  municipal  law  in  that  rc«pcqt,  either  by  ponitivc  loginlaiion  •  r 
by  impllciition  from  the  terms  of  the  Quebec  Act.  The  latter  givca  tho  prlvilejpj 
of  uaing  iho  form«  prescribed  by  tho  law  of  England  for  tho  execution  of  n  wltt^  " 
bi  t  liaa  not  ihtrcHlucaxI  the  stiitutory  modo  of  proof  for  nuncupative  will*.  Il 
ia  aoarcely  noceaaary  to  any  that  apart  from  tho  in«re  proof  of  what  occurred  ni 
the  time  of  the  will,  tho  Knglinh  probate  jurinprudonco  holda,  thiit  a«  the  will 
could  have  no  operation  eicopt  through  the  tcatimony  of  tho  witneaaea  bid  to  bo 
preaent,  this  testimony  muat  extend  beyond  th«'  mere  fact  of  execution,  and  miul 
include  the  opinion  of  the  witneaea*,  that  the  teatrttor  wim  at  tho  time  of  HOund 
and  diapoaing  mind  and  memory  and  free  from  the  influence  of  any  extrancoua 
coropuldion  or  conatrnint,  and  this  tcatamentnrj^cnpncity  ia  required  tonppeorby 
the  clearest  and  moa^  indisputable  tcatimony.  None  of  thia  hua  been  evidenced 
by  the  probate  produced,"  or  by  the  evidence  of  recoril.  Some  proviaiona  of  the 
Statute  of  Frauda  relating  to  odmmeroial  matters  und  the  proof  of  them  have,  by 
express  legislation,  been  brought  into  our  legal  system,  but  tho  mode  of  proof  for 
nuncupative  wills  under  tho  19th  Section  is  not  law  in  this  Province,  The  law 
of  Mr.  Male's  domicil  expressly  prohibits  the  verification  and  proof  of  such  wills 
by  witnesses,  aa  it  prohibits  the  proof  of  all  things  in  excess  of  a  very  limited* 
fixed  amount,  much  less  than  this  bequest,  without  evidence  in  writing  first  pro- 
duced. The  ordinances  of  Moulins  and  of  1667  are  precise  in  their  terms  and 
general  opplioution  pour  toulet  rho»(»,  Ac.  See  Danty  de  la  preuve,  by  Boicean.. 
These  provisions  are  too  well  known  to  need  being  cited  at  length.  Under 
all  these  circumstances,  tho  alleged  nuncupative  will  in  question  is  a  nullity 
and  without  legal  effect,  besides  being  unproved  as  required  by  law  ;  and  hence 
the  legal  conclusion  necessarily  follows,/*  Ug»^'un  teatament  nul  n'eat  M  (2 
Dcsp.  p.  26.9,  No.  8)  ond  the  plaintiff's  action  upon  that  ground  is  without 
support. 

But  the  plaintiff  by  her  factum  insists  upon  the  contradiction,  that  the  will  in 
quei-tioD  is  not  only  nuncupative,  but  written  also,  made  according  to  the  law 
0^  England  for  personalty.  For  thia  alleged  written  will,  aho  uses  the 
probated  paper  writings  above  mentioned  as  suflBcient,  and  aupporU  their 
relevancy  by  reference  to  the  authorities  cited  in  the  case  of  Flanagan  and 
Colville,  decided  by  this  Court  and  reported  in  8  L.  C.  Juriat,  pp.  223  and  scq. 
It  has  been  already  observed  that  mere  probate  in  thia  Province  ia  not  conclusive 
Uty  of  »  wiW;  or  of  ita  t«»t»HieBt<npy  diapcfitioBy  4u»dA: 


added,  that  the  case  cited  offers  no  one  particular  of  aimilaritj  with  this  oase> 
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wl.n«.«,.  .0  a.U«Ut,o„  *„rc  ,«,ulred.     l^i^  wm  .he  cver.t  which Tf"  wL  ..^ 
operation  to  th.  K..e„ded  i„.t,u„a.ot.     Ho.  .h^n-er,  In.tructioo     „  o^.^^^e^  " 

g.v.OK  .p«,flo  direction,  to  prcp.ro  .  will  „f  pcr^„„Uy  ,,,,  „|  J^d'aWdt  - 

jro^  e  2  Moon,'.  P.  C.  CW.  p.  m,  but  thi.  w..  dono  .kp^lZ  vrZd   hrt  ' 

fln.,hn.truot,on.  for  .  will  were  held  by  ju.liciul  c«„.,r«o,ion  .,f  LoTi.  !l *      f 
bc  of  the  Mme  v.lldity  ..  the  will  hwlf  when  th«  fln  I  «  ' 

■n.kinrlnp^j  k    .L    1     1.    '.'"*"  ^''"  """' '"""•'{"""•lion,  of  tho  Ml  . 
w  mhiDdorcd  b,  .he  dc.h  of  .he  tctator,  (he  dcoi^m  r«,i  JfiL  J  u,,  :lr 

billty  of  the  verbnl  evidence,  .nd  e«t«bliMhed  by  ju,li,iM|  co  "^^^^  **'  '"^ 

ihoM  dceUion.  nro  of  no  binding  nu.hoiilj  here  ;  .hry  en 

tion  for  the  abNolute  form,  of  the  ennoduent  In  the  Que— 

vcib.1  in.truotio«.  bo  proved^by  or.I  evidenoo,  un.ler  .l,«h.- 

conitltutfl  a  written  will  in  .ho  English  for.,..     The  i'rwvii™, 

h.b  U  oral   cvldonoo   la   .uch  matter-,   cannot   rec«K..i,o  .ho  ..rebated  n^t^J^ 

wr.t.nK.  A  and  B  «.  the  written  will  of  Mr.  Malo.^y  whop  ,h^rh«J  ncX  "  ' 

b.  »  .p^ond  nor  H^o,  ..Ml  who^o  diHp«.i,i„,.,  „,i,h^  ^^  r^cl v  d  r^      oa 

^•(oni  h..  ..gn..u^  fifr  their  o.,n»ple.io„  coul.I  have  bt-cn  reeled      ZZ     ~ 

r    nmption  ..  alwnj,  ag«„.st  an  unperfect  paper  opcratL-g  a.  te.tan.en.rv   I 

tho  «f  I  to  determ.no  upon  .U  required  form.litiea  and  valid.7y  .nd  whern  111    ' 
form   is  not   ««,i«fact«ry.    it.   i„,„|idity  „ece«.rlly  followr     Under   .  1     K 
c.reum.anceaof  the  pLlntir^  o„.  .a  pr^uted  to^^Zrt  by  t'c  l^** 
«  shewn  by  tho  record>he  has  failed  to  establish  a  legal  c,L  of  aZ^* 

llADOLtr.'  '''''     '  "      ^*'^*'*'«'*'*'  •'•'  T'""'  '"  the  notc»of  Judgo 

The  judgment  is  as  follow.;      •    .       '  ,        '  * 

LaCoor,  etc.  ^, 


:\"^ 
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.^St" 


.01. 


Cons  ddrnnt  qu'nnx  termes  du  droit  civil,  celui  qui  fJit  nn  tesfmont  nul 
."ooo.plet  mcurt  intestat  .ussi  bien  que  celui  qui  .'en  f«it  .uc«    "^         ' 

tons,d4rant  que  tant  quole  tesUment  authontiquo  n'«  p«s  «ti  revWu  d«-I. 
..nature  du  testatcur,  et  que  les  formes  I^.Ue.  vo„l..,po„riu|  1:    '^^^ 
none  p.,  4,e  ob^vicsja  die.do  qui  of.  *rt  comme^c<5e  aul  Cn  ^uf  U 
e  actu,„  qu.  en  .  ^t^  faito  ne  sont  a'au^une  iaieur.  tellem  nt  ql  1    te.U^ 

r   e  no:  :':::'*  ri:!'^*^ ''"  •- <J'W»-rH  «in«  dict«.Tt.recuS 
par      not..re  sont  A  .<,«•  <5gard.  non  avenue;  et  doivcnt  fitrc  oowidir^  comml 


r 


'7*^  *|'"^''  "9tyt,Wtrft  infnliH<MlHW-4i»fiflr^Wetr 


»  -t" 
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JIUo 
-     and 
'^■Hiicwilt. 


si  ellea  n'avaicnt  jninnis^td  iorites  ;  et  que  la  rtdaction  faite  par  le  notaire  n'est 
j)a«ni«iiio  un^ciit  qui  puisse  soustrairo  la  prcuve  qu'on  voudrnit  fuirc  de  ces 
'dispositions,  auz  prohibitions  de  In  loi  qui'njpoussent  lo  testanicnt  Torbal,  et 
.prescrivent  la  prcuve  tcstinioniulc  do?  dispositions  dc  derniiro  volonte. 

CoBsid^rant  que  dans  la  pr<$-.ente  ospdce,  feu  Prudent  Malo,  le  pere  de 
rappelonte,  est  oiott  avant  d'iivofr  complete  et  signd  soii  testament,  et  quo  le 
tribunal  ne  peut  avoir  d'^gard  nux  drsiwsitionft  qu'il  n'vajt  dict^cs  et  qui\viiient''' 
4t6  r^dig^es  par  Ic  taotaire,  et  notainmcnt  ne  pcut  fcconnaitre  le  le<;8  fajt  eii 
ifavcur  de  I'intinrde,  ct.  lui  domier  effet,  tel  legs  ^tant  ccnfd  non  .^crit,  et  non 
-asenu,  et  que  le  projct  de  testament  produit  n'cst  pas  un  ^rit  ainsi  que  ci-haut 
n»entionnd,  et  que  cct  |Sorit  n'a  pas  ebot^e  la  nature  de  la  preuve  que  I'injtinwSe  a 
ieuie  de  faire  de  oe  l^,  laquclle  est  une  preuvef  testimopiale  r^pudi^  par  le 
droit:"  7  T 

Consid^rant  de  plus  qu'admettre  la  pretention  SQutcnu  par  f  intim4«  que  le 
'testament  ew  question  peut  valoir  commo  testament  nuncupatif  serait  renverser 
Jes  prinoipes  re9us  sur  la  matidre  et  sanctionner  les  dispositions  verbales  de 
"derniere  Tolont^,  et  que  supposant  que  le  testament  en  qu^tion  put  valoir  comme 
'testament  nuncupatif,  an  testament  nuncupatif  interrompu  surtout  par  la  mort 
du  icstatear  oe  peut  valoir : 

Constd6rant  enfin  que  quelles  que  soient  les  oonsiddrations  ^uitables  qui 
cuilitent  en  faveur  de  I'lntim^e,  ces  consid6r|tioQ|h ne  peuvent  faire  fl^chir  Ics 
•ditipositionsrigoureuses  du  droit  qui  en  mati6r«  d^pstament  sont  d'ordre  public, 
«'jt  qu'il  y  a  f  ri;eur  et  mal  jug^  dans  les  jngementl^qui  ont  maintenu  la  validity 
'dtt  dit  testament^vpir  le  jugement  rendu  p«H&  Cour  Sup^rieure  si^geant  h 
^ODtr^al  le  31  de^ai,  1867,  et  le  jugdment  rendu  par  la  dite  Cour  de 
S^visioD  a  Montreal  le  2^de  mars,  1868,  k  infirm^  et  infirme  et  oasse  les  dits 
•deux  ju^emcots,  et  faisant  oe  que  les  premiers  juges  auraient  d&  faire  a  debou(6 
«eft  deboute  I'intime  de  son  action,  eto.  •  Judgment  reversed. 

/^  <l&  Cr.  Xr7/2<imme,  for  the  appellants. 
''""::fi.,^mard,  for  the  respondfint.  , 

(^x)  .       '    -       .  ■      ■   .   ■  •      ■     ■    ^^     - 

In  Appkal.         '■ 

•■     ^MONTREAL,  81H  MARCH,  IWO.  / 

Coram  Caroh,  J.,  DRnMHONo,  J.,  Badqlbt,  J.,  &  Monk,  J. 


No.  37. 
LgANDRB  FRANCHBRE, 
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Appilunt  ; 


\         ■  THOMAS  OpRDON  IT  At., 

'      '  RcSPOilDlNTS. 

Sbld.:— That  the  tender^srf the  thing  sold nait  tw  UMlfrMmMh  u hour  upon  the  lut  dajrMwUl 
gire  the  vandM  time  to  .weigh  and  •zamine.     .         >  ,     <^  ^  „  tt« 

_  _  .       ■      ■'    j'        ,     *  ■  ''       'W~    ■  , 

The  plaintiff  sued  the  defendants  for  the  priee  and  value  of  59  tons  oF  hay 

dulivupibld  atHdifrToWtrof  St.  Juhu's,  PrunirogT)fQnefacg,  op  thgtetrdayaifattoir^ 

'ing  the  date  of  t£e  sale  alleged  to  have  takeo  place  on  the  29tb  May,  1867. 
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La  Cour  .mrts  avoir  entendu  lee  parties  pa^i«Jurs  avooai»^  m^rite  d«  «m»^ 

rantouM?!  ^^  .lest  par  les  pr^sfifTtes  d^bout^.  aveo  d^pens :  ConsL- 

pSlSTrn.  ■   '   '  "■"  "."  """•'««""  veDl.  it  Tkeoph*  a™.  . 
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and 
jQordoa 


'^^O 
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Considerant  ^u'il  appcrt  par  le  q^oraDdum  mm  aeing  privd  produit  h  Yen- 
<iue»e  paries  defendeilract  pat  1^  roponses  do  James  CSintori,  I'un  des  ddfeo- 
dears,  que  le  dcmandeur  s'cst  engage  le  29  do  niain'18G7,  A  luur  livrer  k  quantity 

-de  soixante  tooneauxde  foio  i«l7.75  lrvrable*A St.  Jean,  engagement  quo  les 
d^fende^^8  ont  accept^  pourv.u  queco  fat  de  bon  mil  livrable  sous  dix  joursaSt.' 
Jean,  i.  $17.95  payable  comptarit  lots  de  la  livraison  :  Considdrant  quo  suivUni 

<cette  contention  to  dcmandeur  etuittenu  de  iivres  cettedenii^re  quantity  de  foin 

^u  lieu  indiqu^  et  en  tempS  oppoitun  pour  que  It?  demahdeurs  pussenten  reoe 
voir  ia  ddlimnce  dans  le  d^iai  stipule  conform^ent  |hx  dispositions  contenucs 
dans  Wtrtricles  1063,  1066,  1152  et  1484  du  Codfe  Civil :  '     . 

€ousitlerantqu'il  appert'parla  preuve  fa%e  en  oetto  banse  que  le  domandeur- 
n'a  felt  rendre  j^  St,  Jean' la  qij|ntitd  de  foin  mentjonn^e  en  sa  declaration  qu'tk- 
pre^  six  Jieuresdusoirdu  dernier  jour^du  delai  stipule  pour  I'ex^oution  de  la- 

'.<fenvenUo»,  et  qu'il  est  ^galement  etabli  par  la  preuve  que  I'examen  et  le  pesage 
de  la  dite  quantite  de  foin  ne  pouvait  se  fuiro  de  a\ut  ni  en  iuoins  d"un  jour  .si 

j»()utefoison>pouvait  se  procurer  I'aide  ii^cessairc:  /         '•    ,  <^ 

■Conbiderant  que- par  le  dilai  du  dcmandeur  les  d^feodeurs  ont  et^  mis  dans 

Tmpossi'oilite  dc'recevoir  la  d^Iivrance  du  foip  danslc  delaf  fixe  par  U  con  von 
tion,  que  la  vente  n'a.  pu  cons^quement  6|re  parfaite  et  que  les  defendeurs  ont 

|.ar  14 et^lib^res  delciir engagement:  .  . 

^Considerant  que  piJur  les  motifs  ci-dessus  il  y  a  erreur  dans  le  susdit  jugemcnt 

•du  dit  trentieme . jour ^'octobre  1868,  cetteCour  infiroie  lodit  jugement-et 

'd^boutel'action  du  demandeuk  avec  d^pens.  •       - 

Ji'HonorableJugeMondelet  nejfonoourt  pas  dans  oejugement.   '  -, 
>    <Cett«  cause  futport^e  en  appet  par  iedemandeur., 

lie  jugeiHfeot  rendu  par  la  Cour  de  Revision  futconfirin4  en,  appel  et  I'action  du 
demaodeurfutrenvoy^  avec  d^p^ns.  .         >  ,v  6 

Badoley,  J.— This  was  an  action  on  a  contract  for  sixty  tons  of  merohant- 
aible  hay.  Fift^,aine  ions  only  were  delivered,  and  the' judgment  in  revision 
annuls  the  contract  on  account  of  this  ,diff««enqe  of  one  ton.  This  is  a  very 
•close  ealculalion.  The  articles  of  the  Code  re/emsd  to  are  not  to  Vo  construed  so 
strictly  as  has  been  done  Uy  the  Court  of  Review.  This  is  the  only  m^ti/ot  that 
judgment.  I  am  against  the  plaintiff  on  other  grounds.  He  sold  nierohantal^ 
Jiay  to  be  delivered  on  a  certain  day  at  St.  J^n%  The  hay  arrived  on  abaiije  at 
fit  John's  at  half-past  six  o'clock  in  the  evening  of  the  last  day  limited  for  ite 
delivery.  The  1474  Article  of  the  Code  enacts  that  there  can  be  no  delivery 
of  moveables  sold  by  weight  until  weighed,  and  that  could  not  be  done  either 
aatisfactorUy  or  at  all  before  midnight  of  that  day.  The  wUnpsses  >»gyee  in  aaying 
that  it  would  take  two  days  to  deliver  and  weigh.  •  • 

Besides  the  hay  was  not  of  «  merohantaWe  quality. .  tt  was  mixed  up  with 
«wamp  hay.  There  was  only  about  one-third  of  it  good  Timothy  hay.  Some  of 
the  bundlus  had  good  bay  on  the  outside  and  poof  in  th«ientre.  -  /  "        : 

Again  there  is  another  important  point.  Franchere,^the  plaintiff,  was  not  the 
owner.  He  was  acting  asBaziu's  agent  for  the  sale  of  the  hay.  Basin  aiWwards 
sold  the  hay  on  his  own  account.  Fiytachepe.  had  no  interest,  and  could  not  bring 
-ehe^ciion.  ihe^udgment  ttrKeneW shouFdlKj maintain«17tiit  not  on  th» motif 
given  that  one  ton  was  lacking,  but  for  the  reasons  aboVe  set  forth  -      ' . 
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^AppellanVBaulMitUs:  Startup  «..  McDonald,  2  M.  and  C.  39,  56  M.  and 

Respdndent^  authoritiosr ;  ;       ' 

CodoCivil,  Aft.  1163,  §3,^  .  '  • 

2  FuraoDR  on  CoDtraotfl,  p.  151. 
^1  Parsons        on  p.  444.  ,  /       *  ^ 

2  ^tory  on  Contraota,  No.  809,  .  P 

1  3*aylor  on  Ev.,  S.  29. 

'J»>^en»cnt  against  ,^lain  tiff  confirmed.        '^ 
Jette  <t  Archambault,  pttomejs  for  appellant.    '       T       - 
W.  II.  Kerr^  attorney  for  rospoadcnts  a  ,        ■ 
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Bk  RnviBw. 

•     ^  MOKTffEAL,  28x8  FEBRUARY,  fS?? 

C«m»l    MONDBLKT,  J.,  MaCKAY,  J..  ToRRANOE,  J. 

-     •  No.- 769. 

a£lD:— That  uoderConsol.  Stat.  Can  0«n  17  Sim  aa  .i.»„»i  \        A 

po^rwhopreferredtop.yt^e5«Ue.ex.ctedby.Uecol.ectorbad:3^ 

MONDELET  J.--Th*  plaintiff,  a  merchant  und  importer  of  thi\  cjty,  brought 

'LTVlK^'f''"  *•*  Oironit  Court  for  the  District  of 'Mol!5i.  aS 

^^odant,  the-  then  acting  coll^tof,  to-  recover  *186.40,  which  Bb  .Led 

w«  .llegaUy  exacted   from  hitf  by  the  defendant,  being  an  exceas  on  thj 

thatlJ  .     f.K  r  ^'  ""  «860,20,and  not  $746.40,  and  ntowovef. 
mi.*  pSin   h    ^'^^"' ^^''^  "^"^  h-  b^o  --Wion  the  fai 
?JrI?T;       ?"""**'"'  """'^^"  ScotlaWat  thitimo  of  the  purchase. 
^lttt^^""'^''T'^'  ->"«»-™'*  th-t  it  is  to  be  determined  b?  the  Si 
-Wt^nc^a, ^j^ea.tthedmeofthe exportation.    ^ 

ZS^  ?^^'"?    '"■r^'^  H  the  time  of  purchase  ;2nd,.the  time  0^ 
.exportat,on;3rd  the  fair  valoi  of  ty  principal  markets  of  Scotland.    Stmnge  - 

Tf^Sir     T?"  *    '""?*"'9'^''^''''**  ''*"  «"""•«'  J"  Scotlabd  on  behalf 
£606Sr  Vl!  ^'•PP*""  >y  ^^^  «^Wenc^«»at  RooneyW  made  an  advance  ofr: 

rrf.fri.^^^r^.'^^-""*'''''^^' »»«'•'  what  time  we  do  not  know.  ' 
jprisit  shown  whentbe  good*  were  manftfaotured,  delivered  and  exported.  The    ^ 

*«i»ting.  IneednotdiUteaponthequestion  asto  whethertheappniisettSistD 
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be  umdcrOQ  tbo  fair  va^ue  of  tho  goods  at  the  time  of  the  exportation  or  at  that 
of  the  purcbaM. .  The  law  is  eWar ;  there  eah  be  no  two  opinions  on  that  point. 
It  is  at  the  time  of  the  exportftion,  and  not  ftt  the  time  of  the  pnrohase.    A 
difficulty  WM  started  at  tho  hearing  of  the  ease  with  respect  to  the  plaintiif, 
subscqtieot  to  the  notice  he  gave  of  his  intention  of  paying  under  protest,  paying, 
instead  of  having  the  ^ippraisement  revised  by  two  mcrohants,  itthe  was  invited 
by  the  acting  colleotor  to  do.     Is  this  a  renunciation  ?     Is  the  plaintiff^eprived 
of  his  recourse  ?     We  find  in  our  statute  a  word  upon  the  interpretation  of  which  « 
turns  the  lolution  of  the  question  as  to  whether  Rooney,  not  having  resorted  to 
the  noiode  of  submitting  *is  cluim  to,  appraisers,  and  choosing  to  pay  rather  than 
do  it,  has  or  has  not  waived  his  right  of  any  recourse.     A  oOBC  which  was  deci|ted 
by  the  Supreme  Court  of  the  United  States,  Ranlrin  et  al  vs.  Hoyt,  in  184«,  is^ 
cited  against  the  prctcnsioA  of  the  plaintiff  in  the  present  case.     By  this  deci- 
sion it  appears  that  "  the  importer  had  a  right  to  appeal  to  another  boaid  of 
appraisers,  differently  constituted,  andif  h&did  not  c)ioose  to  resort  tothem,h#v 
cannot  with  much  grace  afterwards  complain  that  an  over-estimate  ezis|ed."    It 
has  been  ai^ued  that  the  word  "  may,"  to  be  found  in  our  statute,  confers  no 
obligation  upon  the  importer  to  refer  ^e  difficulty  to  appraisers,  and  that  no 
other  expression  but  "shall "  o<l91d  have^such  binding  effect.  The  answer  tothi» 
objection  is  that  if  the  word  "  shall  "  had  been  used  in  the  stat.ute,  nothing  cotild 
have  been  done,  no  payment  could  legally,have  been  received  by  the  collector,  a» 
long  as  such  reference  to  appraisers  h|d  not  token  place,  eveq  when  all  parties 
were  agreed,  which  would  be  absurd.  The  i^erprotation,  and  the  only  hUional  one, 
is  thttt-H^s  optional  for  the  importer  either  to  refer  His  case  to  appn^isers,  in 
order  to  sJkvo  bis  recourse,  or^to  pay  the  dui^,  and  there  the  matter  ends.    jPor 
the  above  Itcasons,  l^^alft  in  favor  of  reversing  the  judgment  appealed  firom 
^  (Bertiielot,  J.)^ireuit  C!oui  t,  Montreal.     Both  on  the  want  of  evidence  and* 
on  luw  the  |nHint^»  action  should  be  dismissed.    :           "            ,                   -^ 
Mackay,  J.— The  appraisement  in  18ti6  gave  ai»  advance  of  33J  per  cent." 
beyond  invoice  value.,  Uooney  paid,  although  notified  by  defendant  that  if^ 
dissatisfied  hejpold  get  a  setiond  appraisal  by  two  merohaots.    McLellon,  one  of 
the  witnesses  examined,  provesclearly  that  the  $186.40  in  dispute  was  paid  only; 
after  suoh  offer  to  lioooey.  He  preferred  (o  pay  rather  than  have  i^iootirse  to  the 
aibitration  of  merchants.     The  law  referring  to  this  ease  is  found  in  Con.  Statj 
Can.,  cap.  17.     It  cnscts  that  the  collector,  if  doubting  the  truth  of  invoice) 
valuations,  may  order  a  custom  houf^e  appraiser  to -Value  thejgoods,  and  opon  hia 
apprai^l  the  collector  boy  insist  on  further  duty,  but  the  idiporW  need  not  pay. 
this  unless  he  please.     He  may  insist,  befoVe  viakin^any   paynx^nt^  upon  a 
further  Appraisal  by  two  merchants,  u|^  whose  report  tlw  duties  ar©  to  bejffna% 
settle^.    Before  this  statute,  the  10  and  11  Vie.  (1847),  cap.  31,  ordered  thej 
duties  to  be  finally  deteruiiaed  upon  merely  one  a(^riusemettt  by  two  a^aiaersf 
appointed  by  tbe^Oovernment.    So,  the  later  Uw  a^rwarUajiut  into  the  Oonso- 
lidated  Statutes  was  a  liberty  extra  to  importers.     This  law  (by  which  thi&  ease  > 
and  Joseph  vs.  Lewis  are  to  be  disposed  of)  is  orderad  by  itself  tobe  iaterpretedi 
in  fuv6r  of  an  efficient  collection  of  the  revenue.     Section  Saiteya  th^t  if  the '. 
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^ith  R1V8  notioo  in  writing  to  tho  cnllf^r,  ^Uo  ',h  ,11  select  t*ft,  dwrcMit  m>». 

chnnta,  &e.-    But,  plaintiff  wys^  "the  Aet.jlobs  not  provide  tJiat  ituhaM  b<}llo«l, 

-if-ftie importer  WN  t(^oull  foraseco.id  appraisement  by  merchants  chosen  by  tho 

^-Inspector.    TTho  effect  of  the  Act-is  to  ,gJvo  the  importer  .htt  right  toapply^o 

,  a  tribunal  of  summary  jurisdiction  if  he  olSooaes."  .  He  *'  may^  forthwith,"  -ftc.,' 

but  neither  directly  nor  by  implication  is  he  compelled  to  do  so.     Ppr  his  right 

to  apply  to  tho  o»din..ry.tribu9^JH,for  redress  from  illegal  eiaotions  is  nowhere 

ta|f.n  from  him.';  ".TItedistioctidh  observable'in  tho  use  of  iho  Wo  words '  may' 

aod  '.shalf-  |n  se*.  33  of  our  Act  m  applicable  to  tl^  indiviJuul  and  the  publife 

cfficcr  respectively  is  i,uite  remarkable,"  says  the-pluntiff,  and 4.e  adds :  "  there 

are  rtc:.rly  analiwras  cases  in  9  Price,. f. -.3 10,  and  in  10  Price,'  p.  138.  In  one 

»  «  landlord  was  authoriied  to  lay  a  complaint  before  two  ju<ficos  on  a  certain  sub- 

jeot,  who  were  empowered  to  adjud-c  ujion  it.     But  it  was  held''thttt\he  was  not 

therebjr  prevented  from  npplying  to  the  (Jourt  if  he  ohosei"       '       '    \ 

As  to  the  two  words   "  ftuy "  and .  "  shall'  referred    to;   they    arc   proper 
words  in  their  places,    fclad  "  shyll  "•  been  u«d.where  "  mMy  "  is,  , he  importer 
would   have  had  one    right   less,  and   look  at    the  absMrdity_  it   would  have 
lea  to.       The  acoond  appraisal  in  all  ctoos  would  be  lieoL'ssitated,   (though  th6 
importer    might  be  willing  to  submit  to  thtf  finst,  thou^'h    di!.satis|ied°     The" 
^'    two  «f)rd8  «  may  '.'and  "  shall."  4,ave  oocurred^in  lilfo   places  in  ^her  Cus-" 
toms  Acts,  in  all  oountHesr^  Though  the  Act.  may  not  ej^reSsIy  make  the 
first  appraisal  final,  that  first  appraisement  ^ay  ^  Irejidered'a  finality,  that  is, 
if  the  importer  pay— preferring  to  do  so  raWr  than  .go  into  further  ap|)t;ai8C- 
ment.     StaMi.ng  as  at  the  date  of  plaititiff's  ^ment  to  defendant  after  the  first 
appraisal,  what  right  had  plaintiff?    .H.|d  he  the  rfgbt  to  elect  tp  Mnie  here, 
or  togo  befoKj^the  tribunal  of  th6  ^lerchants ?    He  might  ele?t .to  come  her«, 
he, says  J    bnt.the  Court  hoias  the  contrary.      If  the  plaintiff  prevailed  the 
Coi^initm  would  not  get  the  duties  of  the  statute,  but  4iitic8  after  the  mode  of 
<h^#iintiff  resorting  to  this  Court.      The  plaintiff's  caw' is  Very  different 
l^mlhat  of  the  landlord  in  the  case  in  Price ;  and  very  different  from  Sharp  ▼. 
Warren  cited,  where  a  snmmary  remedy  wa»  giveti  l)y  statute,  and  it  was InsiHtod 
*hirt  the  parties, dMtld  not  have  ttjooorsjj  to  tWrprevious^^^t  to  sue  bx action 
at  law,    fiut  thVCftirt  held  the  contrnry,  inlthat  the  objfcUconId  only  |iaye  , ' 
weight  if  the  Statnte  had  (leea  imiMMMitive.     Looking  a*t  the  Customs  Act  of  the  * 
Consolidated  Statuto?;  at  itr  object,  ind  the  tribunal  prmcrchantrit  eiwste,  we  " 
oannot  doubt  ^at  tho  plainMff  had  to  retiort  to  that  tribunal  if  dissa^pa,  and 
eould resort  to  no  othef . /That  was  ajSd  is  a  tribunal  well  fitted  to. dispose. of 
:«nch  oases.  The  wprjt  toTbe  done  in  snoh  eases  t^quires  inspection  of  all  mitnner 
^goodi.    Howeould/thisCeurtTperibrmwoh  wi<fk?    Then  thtf  dirties  are  S 
bey?«a%  those  of  that  tribunal  (Sec.  33X  and  very  properly.     It  oonecrns  the 
pubho  that  the  ww4nue  be  promptly  gotten  in.     fiut  under  plainUfl'sBysrem 
enormous  suma  of  Cuitoinj>I)utie8  money  might  ^^  put  inw  the  Kmfio  of  the   * 
ordinary  law  eo|lrtB,  aiu^  eodrmoiu  amounts  of  Customs  Ootien  money  might 
havetobehdJlvbytheTEWMatya8.ii}««»pen8e..  _     ^^  .  ^^^^^"    >    ;  ;-;^ 

-_-Th9  phintiaiBaya  that  ^i^iiawfr  woM»»weot^  und  that  thia  my  WcWabnshwJ 
by  a  reference  to  the  r^oeiit  Aot  conBolidattng  and  amending  the  Customa  laws' 
/         .        -      \  •      '        ^\ 
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31  Viot.  cap.  fl,  MO.  45,    ,TIriq  Statute  adds  a  new  pi;ovilfDn  to  the'Anrnier  one, 
namely  that  th6  decisiomif  the  prop^'officcre  8hall|k|4ioId  to  be  final,  unless  the  ^ 
iniporter  give  notice  of  hi|difi!^ti!>raotion  and  appol  - 


I 


■(1 


the  Minister  of  Customs 

brought /or  the  rrcovHy' 

f(ter  such  dcoisiBn  ;  aqAyt 

Court  df  thl>,rcoq' 

ally  exactodltfiiitil  sui 

't  Aoi 

^.,>Ct8..' 

lit  there 

lie'^i^aod  rea^ 

Yic^T^e  Act  that,  thi 

q>D<»P«nd  8Uoh  |i&pruii 

e  appraiicmoni 

ithc'ijew  law,  31  Vie., 

il^tnjiibrter ;  but  ^,U  not 

>  Mnfatt  }/]  Boutkillhr, 

support  the  position,  thaf 

|>«lDuit,  hal^  irefused  to  avjjil  himself  of 

ii^f  th«se  oases  with  our  statute  law  !leads 

9ifli  no^lvt,*a^  aijiion  against  defen^nt.    i|;Pttt; 

.,!  from  ttie,;(i\;i^onco,  ho  paid' what  he  did  underj 

h  Icnowled^  a^  {irov^nts  him  getting  back  wjiittt'' 

n  seijieJ^    The  |)I^^n|itt'  was  not  in  defendant'sk"^ 

r  rights  (in3f  otlier  remedy  to  titse  if !he  did  not  ehcSfee  to  paf  ' 


wTiose  deoifiion  8^11  ther^itiMn  be /?W,  Hidf»$  sui}^ 

bucko/ the  dutielUlfffaMi^(f4irtetl,  within  Wty  dnj 

expressly  wac*((^Uhat  nO  fe^ifi^  shall. be  maiirtained  in 

"  of  any  daitieajq|l|eged  to  if)'ii|||r  been  errahcously  or  ii 

"decision  8haIV|#i»0  had 

*ivc  law,  and 

and  11  Vic.' 

apprdisemcnt; 

goods  at  wha 

:0ase8  turn  on 

'         ■  ■■■  ■■1 

tnent  was  cvi' 

shall  be  fitaal 

referred  to  tj* 

to  control  thr« 

5L;  C.  Bcp: 

the  plaiptiff  ^<|iS^piij;fi; 

tM  tribunal  gf;  r!iejfi^Uaiit»i.'J  ^ 

th^^burt  to  1^  that  )s^i^ 

pl»^f%pi$  ^l^ly  estopi 

ipower.   IJe 

ddiendan^i  '  l^|^to:  oi^fer  jretoedy  was  w«i|ed. 

immediatiely'bpil^E&uijitiff  "    .  •  - 


i^ 


*■ 


At  the  Case  as  at  th(t  time; 
*'y'f>P*^!^S|^Wt>ffiI«»W>    Could  Rponey^'for-ii^njStance,  after  notice  of 
thc'first  appri^iSAii^ljjfjriBfyising  (o  pay  thed«Ues  askicid  of^imjhavesutfd  ^efen-  ' 
dant  ?    Opulrf.he'  Iti^e'revendicateii  these, ^ooda  aif4  dispossessed  the  Customs 
''^••^P^'^SS^  r^'»j^b  only  hav*  tooved'fbr  the  reference  tp  the 

meycftp^./^  jjOJ^jeV^;,  he  preferred  toinafep  a^alitji-of  the  first 'appraise- 
ment, iie^d»ultf»  o^  tajrftig  (as  in  this  ease  he  did),  obtain  l^ls  goods,  and  if  tliey^ 
were,t^en  refused^  rpvepdioatfe  "them.  As  to  the  value  of  the. goods  the  Coiirt" 
is  with  t!he.plainti#Al     '        "   '       "  "       '      ' 

Torrance,  J:.,  t^s^ed  thiat  his  opinion  was  based  mainly  on  the  Authority 
of  thfe  case  cit<^^m»4l^6wiird'8  i?ep.  32.7-335.    Rankin  &  ul.  v.  /Ioi,t.     '        v 
.    ThejudgmeSPbWftVeasfolfows.       "  '  * 

The  Court  hel^sitting  as  a  Court  of  I^view,  having  hoard/- the  jMirties  by 
their,  respective  cpansel  upon  the  judgment  rendered  5f -t^ipJDircuit^Cowrt,  for 
the  District  of  Montreal,  the  30th  June,  1869,  having,  eianiijied  the  r^Bord  and 
proc^dings  had  in  thjjs  p^ose,  and  ma^roly  d|Mterated  ; 

Considering  that  there  is  errp/ in  the-fl(^JJ|j^ninntr  nf  llm  30th  of  JuTSj 
1869,  revising  said  jiidgment  doth  reverse  49wn<>,  and,' proeeeding  to  rendf 
the  judgment  that  ought  to,have  Ijeen  rendered  in  the  premis^ 

Considering  that  the  dutwn  upon  such  importatigns  as  the  pl«intiffjt.rflrrad  t^*^ 


W  -      ill  *•"  <*eciaration^£«o,  a^he  time  referred  to,  appointed  to  be  ascertained. 


1v^ 
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deiormined,  and  levied  io  and  by  the  mod<j  proHoribed  by: 
ijisolidated  StatutcH  of  Canada  ; 

plaintiff,  though  ot  first  dissatisfied  with  the  appraisement 

•|;P^«H  to  bo  made  of  the  wo<illen  goods  of  the  plaintiff, 

ntWi,  1866,  the  amount  of'  duty  thot  the  defendant  a«iced 

.     ^,  „..,     tJw  plaintiff,  dccliniBg  to  have,  or  move  towards  the  other 

-or  ftirtfeef  appraC^nwiit,  to  wit,  by  tw6  discreet  and  experienced  merchants, 

afcordind  ito  sectiott^ls  of  said  chapter  17,  C.  9.  C,  and  preferrinj;  to  pay 

*  *     <Joi\l||p!^|vtiijBl^ic  plaintiff  has  not  proved  that  the  dcfdndant  wrongfully 
*kUrom  him  tl^e  in9ney  ambiEint  sought  to  be  rJBcovered  by  the 

„^^f,  uVider  the  cireniniHanccs  of  this  case,  the  defendant  was 
.jMlifled  m  taking  from  the  plaintiff  ific  full  amount  for  duty  that  the  plaintiff 
.puid, him  in  April,  1866 ;  '  ^ 

Considering  p^  plaintiffs  notion  in  the  Cireiiit  Court  unfounded  for  the 
rca8on8,afore8aid,  and  under  the  )aw,  the  "Court  doth  disn.iss  the  same  with  costs 
to  the  defendant  against  the  plaintiff  in  the  Circuit  Court,  «nd  with  costs  of' this 
Court  of  Revision  io  said  plaintiff  in  revision,  etc.  i  * 

Mr.  Justice  iM&NDELKT  concurs  in  the  judgment,  but  is  of  opinion  thatSe 
judgment  should  go  further  and  decide  that  there  isin  thie  cause  no  evidence  of 
the  time  at  which  the  goods  were  exported  from  the  place  where  ihey  were- 
bought,  nor  of  the  fair  market  value  of  such  goods  at  the  place  whence  they  were, 
eiportea.     .  Judgment  reversed.*    ' 

//o«.  j;V.y7.  .liio«,  (^.C,  for  the  plaihtiff 

f.  i'.  Pomjrti'iffe,  <?.C.^  for  John  Lewis,  i«  9^.,  defendant. 
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4|     -Coram  MoNDELET,  J.,  Berthelot,  J.,  Mackat,  J. 
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Noi^S84. 


Roowj(r 

va 


-ItproKdnvs   Crebass^Mms^la^,  O^^KIi^^^ 
i     l^^J^lit^TlVT.^  -ep9urvoirco„twa.jugement  rendu  o^  4,lor%«4«  dispcitlonei        ^ 

auBlnKep*r8uitedeceq«eleproc6i^J)iildecarenoe)»^jM«l»«s»«p|H>rt«nli»od«K.r'^        -^    ^* 

^f   •>        .  ^         .    ■    w  %  ,'  ,  ,  «B'      "•»,  ^r  ■-  • 

^  Le  demwdeur  ayant  obtenn  jugement  oontre  le  'ddfendeur  m  vSedwe  par%^  ^ 
Jifaut,  conformrfment  amUrticles  89  et  scq.  du  code  de  procedure  civile ;  et  ayant       '  ■; '    ' 
'  fait  ^maner  un  writ  de  m^it  et  de  Terris,  fit  faire  un  proces-verbal  de  eareoce  qufa   ^ 

~ ''  '  -v  f     — .  %•      '     "■ 


^nrfmHar^udgmeui,  was  reauereu  me  gant  day  In  Joseph  ra.  Lem*  it  au^. 


«!;    t  q.  p.  0.  Art.  414, 
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ne  ftit  Janiaiii  rapport*  oi  prodait  ea  oour  par  lo  ah^rif,  gt  lit  aaiair  i<9  bioua  im- 
motibiea  du  d^fendour.  '  ,r  -  ' 

L«  vente  ftit  annono^  par  l«  ahdrif  pour  la  27  aoAt  18fl9. 
L«  26  aoOt' I860  le  d4$fondcur  produiait  .utio  oppo$itioo  afin  d'unnuHer*au 
bureui  du  tthirif  aonX  n^cun  ordre>d'un  jilgo. 

Le  18  Roptcmbce  186«  I/deidandoresae  fit  motion  pour  le  rejet  do  cottc  oppo- 
attion  pour  iw  raiw)ns  nuivantoH: 

lo.  Porco  que  la  dito  oppoHition  n'a  paa  Hi  produito  en  tempa  utile ;  maia  au 

«ootraire  longteropn  npria  loa  diilaifl  accordea  a  oetto  fin  par  la  loi.    2o.  Paroo  que 

un  procAs-verbal  de  oarenco  do  bionn  nfeublea  a  4t6  fajt,  aignd  et  prodi>it,  'fetSoi  cat 

«ne  orrour,  il  ne  fui  paa  produit  en  cctte  caU8e,>gaToir  le  quina«  avril  dcrnlor  ct 

que  la  dito  oppoeitioa^au  lieu  d'Otrc  fnitc  dans  lea  diz  joura  qui  I'ont  auivi,  ainsi 

quo  pre^rit  par  hM,  ncf  I'a  M  quo  lo  vjngt-aii  ao&t  suivliDt'et  U  vcillo  de  la 

t$^  rinitttottble  flniHi  en  ootte  xsnuso.    3o.  Faroe  que  le  d'it  opposant  a 

acquicBc*  au  jugCBicnt  rendu  en  aetto  oauae,  aprda  To  dit  procAs-vcrbul  do  oorouoe 

tant  par  son  d^faut  de  s'y  opposer  en  temps  opportun  que  par  bo«  deoiundes  de 

■d61ai,  et  sea  promessea  de  payor,  aioai  qu'il  oppertdba  docuuienta  et  affidayita  pro- 

•duita  avcc  les  presentes.    4o.  Parce  que  lo  dit  opposant  n'tf  pas  produit  avco  m 

dite  opposition  Ics  actes  ct  Joouments  auxquela  il  r^ftre.     6o.  Parce  quoJe 

d6p6t  de  quatre  piastres  fait  en  oetto  coU8ig>jr  lo  dit  oppoaant  est  in«uffisant, 

lea  dit  frais  s'dlevant  au  moins  i  h  Bomnic  de  |13,  aioni  que  taxds.     6o.  Puree 

.      <iue  toua  lea  proc^d^a  du  dit  opposant  sont  ill^auz,  irr^guliers  et  njila.      • 

4\         La  Cour  Supenwro  a  Montr<Sal,  (Maokay,  ^.)  t«ndit"flur  cctte  motiunle 

SQsoptembro  1869,  le  jugement  Buivant :  7 

The  Pourt  having  heard  the  parties  by  their  Counsel  ijpon  the  motion  of  the 
eald  plaintiff  oftbe  18th  of  September  instant  that  the  opposition  fyled  by  the  said 
J.  G.  CrebaW  on  the  26th  of  August,  1869,  to  the  judgment  entered  up  by  the 
prothonotai^iof  this  Court,  and  ft>rcgister^  against  him  in  vnoatioij  oa  the  3rd 
«f  April,  1868,  for  tb*  reasons  set  forth  inUie  auid  nSotion  be  declared  illegal, . 
eull  und  void,  and  rejeotod  from  the  record  wiUioosts ;  having  examined^ht said 
moiidn,  und  baving  deliberated,  doth  order  Uia\tbe  said  plaintiff  take  riothing 
>y  bis  aaid  motion  ezoept  that  tbo  said  oppdaai^  do  and  he  is  hereby  ol^lered 
Jand  requiredj  witfaio  eight  days  from  this  day  to  paV  into  the  bands  of  th^ro- 
.w  thoootary  of  this  Court  the  sum  of  »9,  to  oompleto  rfij^f  proper  to  be  made  with  \ 
the  said  oppoaition  <iu  jugement;  and  in  default  of  IBe  aaid  oppoaant  to  make 
and  complete  said  d4pot  within  the  delay  above  grant^.  thetsitid  oppOftition  is 
bereby  rejected  and  declared  null  and  void.  • 

La  domundereese  ioacrivit  Mtte  cause  pour  revision  dovant  troif  jugea  a 
^    Montrtol.    La  demandercfse  invoquuit  I'artide  652  du  codtfde  procedure  civile. 
EUe  disai^que  le  procAs-verbsl  de  carence  avait  «t<  fait  le  16\vrU,flt  Tc^posi- 
tion  n'avait  iU  produite  que  le  ?6  aoiit. 
^       '    ^*  *****  anglais  du  code  de  procedure  dit :  *'  within  ten  day»'from  the  date 
of  a  return  of  nulla  bona  if  there  is  on»,^M«  mot  return  est  la  traduction  da 
mot  fran^aia  "  procds-verbal,''  et  I'artiole  an^laia  doit  ae  lire  oomme  a'il  y  avaity 
'*  ''^•Wo  *«»  'iays  from  tht>  date  of  a  procds-verbal  of  Hulfa  bom."    Le  but  de 
la  loi"e»t 


\ 


> 
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Mtte  commiMiaDae  lu!  parvient  par  le  procA^Vflrfcal^de  ouwpoe,  et  il>a  ilorndix 
joura  jMiir  I'airti  Bo^  oppoMtion.     '  J   -'  a        " 

S'il  Adivorgenoe  entre  J«a  deux  textoa  du  oode,  il  f«ut  reotourir  i  la  loi  nnfd- 
rieure,  a^nt  IWtiolo  1361.  Vide  hoc  :  115  et  ll«  ^jUoh.  83^9.  B.  C, 
ou  23  Vic.  oh.  67  §§43,  46,  or  oea  atatuta  diaent  quo  lea  il«Sluis  do  diV  jouri 
coinptont  de  I'ea^dcution  du  proc^s-verbal  de  ottronco;  '    '.  ^ 

liC  ipcmont  de  la  Cour  de  Rdviaioh  a  oonfiriae  WpTeinier  jugcmcnt.  • 
U  Cour  Suplrieuro  ai^gennt  A  Montr6ul  pr<$iKDteiiwiit oo^ike  Cour  do  RcvUion 
«)nnt  cntendu  I«s  parties  par  leurajivooatH  re»p«»tifa'8u/ le  juKcinem  rbudu  le 
30  Hcptcmbro  1869,  datia  et  par  la,  Cour  8up<5rioure  du.  District  do  Moi.tV<S«l, 
oyiint  sxatoind  lo  doaaior  etla  procedure  dana  oette  oauso  ot  ayunt'plciodriient 
|<JliWr^;  considdrahtqu'il  n'y  a  point  d'erretir  dnnsJe  auadit  jugeiiJ4}nt,  oonar: 
■4icpor  lea  pr^sontea,  le  dit  juaeinont  od  tous  poiuta  avco  dopcoa  de  cette  Cour 
Jl«J«iBioD  opntre  la  dcinaodcroa.se  ooirteatiintc. 

(inorablejugo  Berth  iLOTdiff/rant.  ^      ' 

n,"      ,  ,""1* -^  .    ;     ,  .      Motion  rcuvov^A. 

brmard  it  /'(rijr««fft>^poat8  de  la  doiW-indeor^so.  \- 

W.  II.  Kir  I',  avoout  do  P5^ 
'     (P.  «.  h.) 


Vprokoa 
'  Crt  buM. 


4\ 


? 


„.      In  REVfEW.  - 

•       MO.VTREAL,  30»h  DECEMBER,  1809,. 
Corrfdl  MONDELET,  J.,  BEaTllELOT,  J.,  AND  mIoKAY,  J.' 

No.  316. 
<>    >^onea  va,  Wifrminhn. 


4r 


^ 


^s^. 


""■^'"'^^^^'^^^Il^^oc'mtnt  «b«>  the  .mooiii  of  the  JadgmMt  tendered  bM  been  «. 


0(tffRe  24th  November,  1869.  the  plaintiff  moved  t!ie  Court  of  Review  as  fol- 

Iowa;—.  „  '      ^  .      .      ' 

Motion  on  behalf  of  the  aaid  phiut\%" htqmliU,  tKiit  the  inaoription  forrovl- 
Moa  be  aet-aside,  and  that  »l.e  record  iJe  trtiflsJlirtted  to'  the  Circuit  Court  for  th« 
District  of  MQutreal,  the  whole  with  fidBt»;.fi;r,'impfl«8t  othen,  the  following 
reasona:  Ist.  ikoaoae  the  aaid  Riehard  Wt^mipWhas  acquiesced  in  thejadg- 
meot^ppealed  fVpm  befoit)  the  filing  and  aervtb,  ^'  tbi  Said  inscription,  he,  th» 
N»d  Riehard  Warminton,  haying  accepted  tlM  suai  of  one  dollar  aai:«iveatyfiv« 
^nts  due  to  him  under  the  said  judgiaeit.    f  *  :i.  i  K"  .i-  i      tT*'  ,.     ^     ;    : 
V  The 'defendant,  in  reply  to  »he  phynMra  motion,  fyled  the  following  affidavit  : 
\^Ri»hnrd  Warminton,  the  tJefen^f,  being  duly  awom,  doth  depose  and  auy : 
.  m  on  th«  day  when  lyl^ierved  wit JMhe  copy  pf  judgment  the  baiUff 
.ServimtUesiupe  induced  deponent,  who  wM|ewhat  uowilliag  and  asked  tim« 
tecoasult  bw.attomeya,  tq.receive  the  siHMRatt  dollar  And  sevdnty^ve  cents, 
wp'^nting  that  whetb^eponent  received  ft  or  not  would  not  matter  in  the  ease ; 
^  deponent  waii  also  und«„the  impression  that,  in  default  of  his  reoeivhig  it, 
iut<oo  might  be  iisned  agaiiiot  hH  ^"  "*- '•  '* 


^BftflMtit  T»iitHi»H>Ui  tht,  jiHgfnent, 


^  one  hvodred^d  i5^  doUars,  Jie  WA^  ignorant  of  the  real  effect  of  th« 


•\ 


3* 
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■f, 


Jonp       judgment  and  of  tho  proccodingi  rw^uinita  ia  tbo  oase.    That  dopooaiit  hnndod 
WtriBiBtoo    tko  ld«ntioal  nioooj  to  bU  attoriieyn  forthwitty|^a|^arnijig  what  iraa  intendud, 
aod  would  not  have  reo«ivad  it  at  all  iiMHHn||b>!{<iii.iii(-ol-it|'«ffua|. 
That  doponont  wnti  tiQver  nerved  wtt^|<M||PHMH|^^to^>iN  rocolleotion. 
'  The  Court  dUuiiii'Mu!  this  uiotioii  jH^bi^P^Pn^^  tb»partioii,  and  ihi)ja^^ 
mont  ia  in  tho  ibll»wiQK  teroiH :    /lM(r'       .     •         «        ,    »     *'      , 
'  Tbo  Court  now  hore  Rittln;;;  n*  aT^urt  of  Roriow,  having  lieard  the  parties  by 
their  counaol  upfjil^tbo  uiotiwv  of  plaintiff  of  tho  'Z4th  day  ^f  Novembwr,  1809, 
that  tbo  iusoription  for  rcvigtoaut  thfii  cuuso  bo,  fur  tbo  r<kMonaiLi|uy|yncittion- 
cd,  Mt  aaido  with  bostii,  haying  ozainined  tho  pn)Ooodi9g||j|iMMRI9!d,.  '0f^ 
coDfliderod  and  luljudgod  (hat  naid  pUintiff  do  tako/nothing  03(  hiit  aaii)  luotlon, 
'^bitib  ifl  diainimwd  with  iodnlh. 

D.  Oirouiird,  attorn|K^r  r)latntiff. 

^^-r^Ptrkint  il-  RatHftjf,  i^in>.'y;p  for  defendaQ*. 

i      (P.  a.  L.) 


y 


\ 


■^ 


Aj" 


I<1n  Uevihion. 


MONTK|jJLL,  31  JAMVIBB  1870,-    ^ 

Citrum  MoNDELeu.  J.,  ^fxcKAr,  X,  Ty>rran«k,  J. 

^    ij:.^  jNo.  1528.       " 

Rahtrl  va.  ^mhtrk  dit  Si.  JtiiMin  et  iifir.  vv 

Jcoat— Que  I*,  (lemme  fipfr«<i  (i«  bion  Mt  w\!|<>  «u  pklcmciit  den  artlclM  ntoeamim  «t  ladiqtmxabl* 
a  I'osfiitonofl  «t  A J'entretien  de*w  fiuitilt^ilit  qui  iui  ant  *Ui  f«iurolm  k  •>  dvmtnde.  (1).     "" 

Le  30  avril  18g9,  la  Oour  do  Ctreuit|ik  Mn^tr^ul,  a  eondumnd  lea  ddfenduUfR, 
la  niari  et  la  foinme  R^par<$!4  do  biens,  &  pay%r  conjoipliimont  et  soUduironient  au 
^demandeur,  In  sow  me  de  f168.33,''pou-r  prix«iet  valBttr  <%;ditor8flff«t^|tt,articie8' 
d'^piocries  -vcndua  et  livrds  pur  le  dciuandeur  au|c  ddfen1l<n||l,  (la  ddfeiidercsiie 
sdpardc  de  bieiis),  &  divoraeia  dutes  et  •'ttjies  £9^  le  IS'filrriec  iQfiS.  '^ 
Le  jugement  est  niotivd  coinnie  suit  s^'      "         "   .     " 
Li  Couiv.apr^\.avoir  entendu  le  d^^aodeur  etia  dito  d^f^ndoTOSHe  par  leua 
avocats  rcs|feotif8  sw  le  ni<5rite  d0  deUe  QgjilMe.d<$fepdeur  jLVunt  f>ttod^t,. 
«iamin<S  la  procediin,  pi^oe  produito  et  preui^  :  "'P*  ,^.     ,■ 

Oonsiddiaiit  qucilu  dite  d^fendcreaw  a  fuit  d6faqt'de'co£pai'a!tB|#fdpoadre  '  A 
aux  int^rrogatl^thn  sur  fdits^jet  artio^qs  A  eiltTsotflliM  par  le^den^lippl^,  4!!ic|<u:c1e8 
dits  faita  ot  articiesopour  fkir^i  et'  odfiiis ;  ■  **'^  '- 

Et  (^nsid#r«i]t  '<|uo  le' dotnani^ettr  a  <$|a6fi  en  preu 
'^dclaration.et  quo  teps-lea  ,eff«Ss"  mentionada  „au  com 
^^^dos  et  livi^S^  Ia  ^dtite^dofunderesse  dtaient  des  tir^i 
^pnubfca  iirFapllnCfe  et  jl  I'cntretijSQ  dc  ItofanillQ  d(»,ddfeDdears ;,  la  CoHr  declare 
,  r|!zqe]^tion  ,^re8arI(toir^plaid«^'p<)r  la  dite  d<Sfei)der<sse  niU  fonddo  en  lor  et  la 
'  <l4boute*^'ct,  em  qona^uencc,'  oondapipe  les  dits  dSfendeura  oonjointeftiept  et  soli- 
-diifieiiiedt  ■i.payer  an  dit  dentandeur;  la  edq^me  ds  .1168.33  coarant,  comme  pris^ 

—_ ^ — H — -. — : ,i_i^ — ^ ^ ^- — _ . — —  ■ 

iU  Vide.~6  L.  C.  J.^|n.«l  ■,  7  L-  O.  J.,  p.  ;>0;  8  p.  C.  J.,  p.  103;  13  L.  0.  J.,  p.  g». 


tyil  csmottels  'de  B« 
roMIt  et  'oetle  cauie*. 
'>6cesflaires  et  tnais- 
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et  vulcur  dea  diftn  effeti  at  artiolM  d'«pioorie«,  et  luarohtadinoa  ^num^r^a  tu 
(MimpU  prodttit  «n  o«tt«  mum  et  vendut  et  livr^*  par  te  dit  deinandeur  nuz  diti  . 
(liirandeurs  ik  diverwKi  diitOirvt  <^p«vineH  •vont  lo  IS  t^vrior   1868,  avM  inldrtt 
»ur  la  dite  wmme  do  1168.33,  H  compter  du  20  iiinn  1868,  jour  do  rawit^nation 
en  ceitq  eauso  juaqu'A  I'sotuol  pKleoient  et  anz  ddpoo*. 
^f     L>  d<(rcndeMiiM  porta  eette  oauM  en  rtfrlaion. 

La  ddfondcrmo  louoiit  devnnt  la  four  de  m\  i^ion  la  qupiition  de  nayolr :  *l  tin 
foumisaeur,  ((ui  fait  dc»  aiumoea  nil  nmri  n^ocMnircs  &  rontrcticn  do  la  famllle, 
pcttt  r^olamcr  le  noontn^t  de  oca  ovimccs  fit)  la  foiame  aolidniremont  avco  aoo 
mnjrl.  ta  femme  8^par«!o\do  hlons  n'ext  pan  roHponaablo  vis-il-via  Ion  ti<»ra  dca 
ftvaccca  faitea  au  marl,  niCin^  pour  TuMgo  do  la  f.imille. 
Cbaoun  do8  dp(^i  doit  oontribuer  aai  ohargea  du  mariago  dit  I'art.  1423,  de 
,  noire  code;  maia  Ifein  ne  Warde  quo  lea  dpoux  onlre  cui  ot  ne  donne  aqoun 
Uroit  nuz  tiera.  Poth.  ^€rfiimuiiaut<J,  No.  464.  Le  mari  peut  io  charger  oeul 
di'B  obiigatioDS  da  mariago,  il  a  un  droit  oontre  la  fonimo  do  k  faire  oontribuer 
tuz  charges  da  nonage,  roaiail  pcut  rcnoncer  A  co  droit,  ct  Mill  tiers  oontrnotent 
avco  lui  aona  faire  engager  la  femme  pelmonncllonient  via-il-vis  euz,  ila  n'ont  au- 
cun  rcooars  contro  elle."^ 

Lo  jugement  de  la  Cdur  d^  Circuit  fut  coofirmtf  pur  la  Cour  de  R^viaion 
commo  rait :  -  ,, 

__-L»-fl««HSup<5ricure,  aiMgeant  k  Montreal,   pr^acDtement  oomroe  Cbur  do 

j^ft^viaion,   ayaut  0r||tfK]u  lea  partiea  par  leura  uvocata  respectifa  Hur  le  juiro- 

*^ont  rendu  lo  30  al|ll860,  dana  et  pnfla  Cour  de  Circuit  du  Di/itrict'do 

MonUeaj,  ayant  eza|BL  le  doaaier  it  la  procedure  dnna  cctto  cause  et  aygnt 

{^incment  dilib^rtf ;  ^^^  '*. 

Cormiddrant  qu'il  n'7.,^|||Dt  d'crreur  dana  lo  suadit  jugemont,  ooDlirme  par 

tow  pointa  avco  d<<pcnscoiitre  le«  ddfcndeurf. 
.    Jugemont  confirm^. 


Ic8  prdaentCB  le  dit- jug 

/?.  Laflamme,  C.lt.,  avocat  da^ipiodeur. 
J.  Duhamel,  avocat  dos  d^roodoaro. 

(P.R.L.) 


t(MWpOI 


H(>NTREAL,  IBtr  DBGEMBER,  1869. 

"[     Coram  Torrancx,  J. 

No.  1021. 


■  J)/poTte -i/arry,  petitioner  for  certiorari,  «fe  John  P.  Sexton,  Esq., 
.  .  Ilccordcr,  &  the  Mayor  et  al.  of  the  City^ 

^       .  V  V -S/on^rfa/,  pro8ccutor!>.  ^-         # 

HiiD;-l.  Thita  By-taw  In  bad  which  (iTet'il'litacretlon  to  ttie  recorder  or  Jaitioe  preildlog  in  tbe 

Hworder'a  Court,  wliere  «ho  Statutas  upon  wiiich  the  By-law  la  baaed  only  allow  a  dl*- 

"(iretion  to  tbe  Council  taaklpK  the  I^^«lKw. 

3.  That  a  conTlction  l«  bad  whioh  order*  Impriionment  in  defkult  of  immediate  payment  of 

.\  a  Rum  of  money  when  the  By-law  upon  which  it  la  baaed  la  in  tlie  altematiTe,  impoaing 

•.        a  flne  or  imprlaonment. 

It  That  a  conrioti^n  ii  bad  which  |'»e«  CMti,  when  the  X^-laW  npon  which  it  ii  bated  gtvea 
no  Jurladietlon  aa  to  coat*.        '  ^       ,   .  *     ,  ,, 

Per  Curiam:— On  the  6th  August  last,  John  P.  Sexton;  ^sq.,  recorder;" 
presiding  in  the  Recorder'a  Oom^t, 'oii^tbc^City  of  Montreal,  coiiviptcd  the  pet^ 

- "         " "  I— i.^— i.i     ■!■       II     ..^ ...-i^..— ,1.1  I     II     ■ 'J.      VI     »•  ■!      ■    i...i.     ii  ■  1. II.— I..    — ^.^^Ml  ■Mil         " -I...I  — 
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> 


lum^      Uooer  of  an  M<v^  oSmm  u  fiKtowa :  fnt  th«t  Im  lb§  lill  Thmu  M«rry,  on  tho 
■^       27th  Juljr,  18«0,  •!  Ih«  naiJ  City,  <ii<i  mII  dilutod  milk,  |»  wit,  ono  pint  of  tU 
0     Mid  <iilu<«td  milk,  tli«  ■aUl  milk  Mnn  tliim  nntl  tliore  diluted  In  the  proportion  of 
twelve  Kallonn  of  water  to  one  handrud  gullomt  of  puro  milk  oontrary  to  the  byU%i 
of  th»  City  of  MonlrmI,  (n  aueh  mm  made  and  prorided  ;  "  and  the  aaid  Court 
did  adjudge  and  condemn  the  aaid  Thomas  Marry  for  hi*  aaid  oSenoe  to  forfeit 
and  pay  to  the  Mayor,  Aldermen  and  CitifMa  of  the  City  of  Montreal,  the  auw 
of  two  dollara  and  fifty  o^nta,  and  Ofiata  amounting  to  the  further  aum  of  aevon 
•hilling  and  aix  pence ;  and  if  the  aaid  acveral  auma  wore  not  forthwith  paid,  the 
Oourt  did  adjudge  the  aaid  Tliomaa  Marry  to  be  impriaonad  in  the  oommon 
gaol  of  the  dintrict  of  Monlreal,  at  the  aaid  City,  and  there  kept  for  the  apnoe 
of  thirty  daya  unleaa  the  aaid  ieveral  auma  ahould  be  sooner  paid.     The  oonvio 
tioD  ia  before  thia  Court  on  a  writ  of  certiorari,  and  the  petitioner  hna  motod  (he 
Court  to  quaah  the  oonTiotion.     By  23  Victoria,  chap.  72,  aect.  13  (A.  D.  I860) 
the  Council  (of  the  (v'ity  Corporation)  may  impOae  auoh  finea  not  oxouoding  |20 
or  aueb  impriaonment  not  exceeding  30  daya,  or  both,  m  they  may  deem  necua! 
•ary,  for  enforcing  their  by-law.     By  27-28  Vic.  eh.  60,  aeo.  50,  the  (Jounoll  haa 
power  in  any  bjMaw,  Ac.,  for  enforcing,  the  prdviaionr  thereof,  to  impoao  a  fine 
\       not  exocfldio(;  120  and  ooata  of  proecoution,  with  inipriHonment  in  tliu  common 
gaol  or  in  the  house  of  correction,  at  hard  labour,  for  n  period  not  oxcoediug  one 
calendar  month.     By  32  Vict.,  oh.  70,  (Quebec)  aeo.  17,  in  addition  to  the  power 
already  accorded,  it  aball  bo  lawful  for  the  Haid  Council  to  Impose,  iu  uud  by  such 
^y-lawB,   a  fine  not  oxooeding  $20  and  co^ta  of  prosecution,   to  bo  fortliwith 
leviablo  ou'thegoodn  and  chuttels  of  tbo  d^feudant ;  or  to  enact  that  in  default  of 
immediate  payment  of  the  said  fine  and  cosU  the  defendant  may  bo  imprisoned 
4ji  the  common  gaol,  for  a  period  not  exceeding  two  months,  the  aaid  imprison- 
rtent  to  ceaae  upon  payment  of  the  said  fine  and  oosU ;  or  i^  impose  the  said 
fine  and  codta  in  addition  to  the  said  imprisonment.  «v 

The  by-law  under  which  the  petitioner  had  been  conviotc(J  Was  passed  on  the 
7th  June,  1869^  and  section  7,  upon  wbich  tbo  oonvictioo  was  baaed,  ia  in  tlio 
following  word* :  "Anyperaon  who  shall  offend  againrt  any  of  tho  profisions 
^'of  this  by-law,  shall  forfeit,  and  pay  a  fine,  not  exceeding  120,  or  be  liable  to 
"  an  imprisonment  not  exceeding  30  daya  for  each  and  every  offence."     Haathis 
by-law  followed  the  directions  of  the  Statutea  ?    It  has  been  urged  against  the 
by-law  that  it  has  given  a  discretion  to  tho  reoordor,  as  regard  the  amount  and 
charaeter  of  the  penalty,  which  the  Statutes  have  only  given  to  the  Council  Itself. 
Further,  it  has  been  urged  against  the  conviction  itself  that  it  does  not  conform 
to  the  by-law,  inasmuch  as  the  by-law  ia  in  the  alternative  imposing  a  fiao  or 
impriaonment,  and  the  conviction  orders  imprisonment  in  dofault  of  immediate 
payment,  inasmuch,  also,  as  tho  by-law  says  nothii^  about  costs,  and  the  convic- 
tion eondemns  to  oosta.    On  all  these  grouols  the  Court  is  with  the  petitioner. 
/       VwxexfanaEudolpH,  1  L,  0.  J.,  p.  47.  '  "*  V    < , 

The  judgment  is  recorded  as  follows:—  C  /  , 

,      The  Court  having  heard  the  parties  by  their  oouasel  on  tbe  rule  of  Court,  gratly^ 
on  the  motion  of  the  applioaiit,  Thomas  Marry,  that  the  oonviction  in  this  cause, 
.^.  rendered  od  the  6th  August  last  by  John  P.  Sexton,  recorder  of  the  recorder's 


„^-^ 


SUPKHIOR  (iOVWT,  18691 


til 


CWiderinK  that  ih«  Ojr  Uw  upon  whioh  th.  «i.l  oontiotion  h.,  USnUi^ 

Conn  which  the  BuiuUn  ,uudc  «od^pn.vidad  lo  U.k  Ltar  ««lv  17^  ti. 
council  iiiuking  tho  Uy  law ,  '-       .  ^f      » uijr  uiow  to  tM 

CoaddorioK  f\,rtbor  ihut  tho  conviciiovloth  not  oonCorX  tho  By-J.w  in». 
«.uoh  ^  ,ho  ByUw  U  ii,  tho  dtcronU*,  i„.po.l«g  .  fl„e  oLuprJojIl;  .^ 
the  c».v  otion  ordon.  iu.pri«„„„.e„t  in  d.ft«ltVf  lL«di.,e  llyL7       .' 

C..u«dor.nK  furthor  that  the  Bylaw  givo-  do  juri^ictioo  m  Iu  Ju,  .„d  th. 
«>nv.c  OP  oondcuio.  to  co-U,  doth  roj«ct  the  motion  „f  U.a  pn^JouCo.ul 
.ho  writ  of  crtu^rar,  .nd  doth  ,„.ko  th.  «id  rule  ab-ol«tiJ.oa  doti  in  Zt 
<,a«o,o  quMh  .nnul  .nd  «t  «ido  the  oonviotion  of  d«..  tbefith  A»g«^  ^ 
lo  h,c.u«  No.  128^  wh«r«i„  tho  M«y„r,  Aldoruion  .«d  Citi-„/. fthe  S 

fUoth  «,ndon.a  the  .a.d  prowcutor.,  the  Mayor,  &c..  to  pny  the  ;o«t..»r 
S.  n.  N.,gh,  fbr  applicant.  *        Cumktio^i  qmthed. 

E.  CaVter,  Q.  C\  counsel.  r> 

^- ^>y,  ^.  C,  for  pro«!outor».  '  " 

(J.K.)  ^ 


we#?y. 
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MONTRIIAL,  Bth  APRIL,  1870. 

Corum  Maokat,  J,       -       ■ 
Ko.  1058. 

thniil$oH,  Petitioner,  and  Buktr,  Re«pondent.       '    ; 

<iwcg.t.M"n  f!:::;i,„5'fcra  .?,rrui^^^ 

■:  rthe,.U4Urp,beproo,^Sin;v«r^^^  «yn«U  to  en.,ui,a  Into 

.      Of  til,  «l«,..fn  e-rtlBed  to  .„Tbe  oeHWo."  f*'  *"'  '~'  *"  '"  "*  '•"^•^ 

*-Tl»ttJM.*»adol.n»ofth.eoMUtollonofttidfly„oawM.„„l.l,g„      ? 


Thiawaa  »  writ 
from  exercising  tb« 
tmJ." 

The  facts  and 
of  the  IIoDorablo 

P«B  Ct^aiAM 

defendant,  bo  hold 
Church,  Swcotsburgi 
o*"  unlawfully  hold 
the  decision  of  the 
illegal;  thattbo 


of 


quBStions  raised  are  sufficiently  ahown. 
Judge:—* 


holdiEg 


2«o««rr«„to  for  tie  purpo«»  of  ousting  the  defendant 
offio«  of  lay  delegate  to  "  .ho  Synod  of  the  Dlooeeo  of  Mon^ 

ving  remarks 


The  r,futu  of  petitlotter  in  this  mattferS^  tbiit  Baker  the 

lo  havjj  .Uogully  usurped  the  olfite  of  lay  delate  for  Christ 

,  in  the  Synod  of  the  Biooese  of  Montreal,  and  to  be  Ruiltv' 

g  and  exercising  said  6ffiob j  that  he  be  ousted  from  it;  that 

majority  pf  the  Synod. sgainst-peHtidner,  Davidson,  be  declared 

^tioner  be  deolared  to  have  bean  duly  elected  as  lay  delewte 


ifj. 


w 
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K>avl(t4oa 

•nd 

n*fccr. 


S' 


fate       ** 
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SUPERIOR  COURT,  1870. 


to  said  g^nod  IVoju  said  Ciiurcb;  and  tha|t  the  Synod  be  ordered,  to  reinstate  him 
88  such  iaydelegatc.  The  petition  seta  out  with  statingthe  Synod,  incorporatitn  • 
it  then  .proceeds  to  state  an  (Slcction  in  March,  1869,  at  the  Easter"  meeting  at 
Clirist  Cl^urch,  Swectsburg,  at  „which  election  petitioner  was  duly  elected  a  laj 
delegate  to  theSyhod;  ihaf  he  received  from  tlie  incumbent  ohairman  at  lire 
meeting  a  certificate  of  hid  flection ;  that  he  presented  it  at  the  Syno(^  in  Iff^y, 
1869,  and  claiuicd>tq  take  his  Feat ;  that  the  committee  to  report  on  certificates 
passed  uponi  his  and  approved  it,  and  put  his  name  upon  thejoll  o£  delj^atea  •' 
that  thereafter  amotion,  supported  by  aflSdavits,  was  made  by  a  lay  dolegiite 
thaf  the  name  of  peti^^er  should  be  struck  oflF  the  roll,  and  the  name  of  Baker 
substituted'for  it;  that  the  chuirman  ruled  this  to  be  outof  ordier;  but,  ujion 
«n  appeal  from  tiie  chair,.th6  majority  of  the  Syiiod  maintained  the  motion,  and 
Baker  then  and  there  wiss  adifiitted,  and   ho  petitioner  exdudedTrom  the  Synod, 
etc.  The  defendant,  Baker,  by  his'answer,  defends  the  action  of  thp  Synod,  and* 
Milaiuis  that  at  the  VeBtry  meeting  at  Swecfsburg,  h^  (Baker)  was  elected  ;  that 
he  had  the  mftjorfty  of  votes;  and  the  cha»ri6an  so  declared at.Ihe  time,  but  after- 
wards acted  to- the  contrary  and  gave  petitioner,  Jiis  son,  the  ccrttficate;  that  a(*« 
^  the  Synod  the  ebairnian  cpulii'not  prevent  tlieiSynod  disposing  of  the  questjooas 
"to  whether  l)avidson  or  Bak^r  had  the  right  to  sit ;  that  felausc  Bumbcr  two  of 
the  Synod  constitution,  relating  to  .r|aalificatioit  of  electors,  was  illofiiiland  void 

-&c.  •:',■-  •■■■■^   ■'.  ,.;\  :  .  ■  .•::4' 

,  The  19  and  30  Vic,  oap.  131,  find  22  Vic,  cap.  |39,  enable  tli0tti6»bcr»  of 
the  Church  ofs  England' and  Ireland  to  meet  in  Synod,  the  weetlng  of  Synod  i 
snd  the  adoption  by  it- .of  a  cpnstituttDii,  &c.,  folJoWe(d„fihi8  22  Vic.-,  atid  the  , 
scAond  clause  ofipuch  cqnstitution  .^tiOes  whp  .pij ''^o '^^  representaitivcs,  atid 

'liow  elected.'   ■    -<\S:\    ■--!  v"--'' "  ^'"'^ ",:  a- *'v'-\-' '  '.C:' ^f'^' '\"  '■'/^•"w      .,, 

^    2.  The"  lay  repre.'^cntajtfveB  sliall  fee  miilo  communicants  of  at  least  one  yiiir^s 
standiig.ofthefu^l^bge  of  twenty-one  year*,  and  shall  be  eliicted  annuaHy  atjihe 

-Eastpr  meetings,  otat  any  Vestry  meeting , (specially  called'for  such  purpose  by  ' 
incumbents,  after  cfue- notice  on  *wo  Si!indays);;1ield  by  each  minister  having  a   ' 
scpt.ite  cure  Q^ouls,  ancKalllaymen  within  the  cure,;  of  twenty-one  ;^ear8  or 
upwards;^  entitled  within  such  cure ^to  vote  at  Vestry'iiaeeiings,  or  who  hold  pcwj 
or  silting^  in  the  'church,  though  not  entitledl  so  to  vote  whtf  shall  have  declared  . 
t%Biselve9  in  lyritiog  to  be  "  Members  of  the  United  Church  of  England  a/id 
Iwfapd,  ,and  to  belong  to  no  other  religious  deoomipatian,"  «^aW  have  the  right 

-of  voting  at  4he  election: ,  *  -  ."     < 


h 


J^ 


And  in  clause  6  the  certificate  of  election  is  given  as  follpi^  :  '  u'  •   ' 

■  •'  T14»  is  to  certify  "Biikt  at  a  meeting  held^this  day  for  the  purpose  of'eleciiag 
^^ielegates  to  repre^nt  thia  congregation  or  parish  in  Synodj  being  the  parish  or 

.mission  of -—', ^,  a  communicant  of  one  gear's  standing,  and  of  the 

full, age  of  twentytone  years,  was  elected  by  the  laymen  6f  this  con^regiljoV 
Xwho,  have,  a  right  to  vote  at  sa,eh  election,  by  virtue  of  their  having,  in  accor* 
dipcewith  the-8e<»nd  jriSafiftffTK^YonstituUonjpf  the  Synod  of  this  Diocese," 
declared  themseJyes  itJ^fiVngin-a  $wk  kept  for  that  purpo3e,Jo  be  flaembcrs  (^ 
the  United  CKuroh  «t  England  and  Ireland,^and  to  belong  to  no  otfaer  denomF 
nation,  arfd  being  quaPed-otl^erwise  utxter  tfee  pfovisioftyof  said  oUiae.,    *' 

•■     ',■.    .      .        •      -./ 


A 


* 

'__:       \    /     

*. 

J ; :- 

♦   v., 

.     ■    V  ■ 

..•V, 

"r-    ■ 

'■■:'<-■■■ 

*  ■■■■:  ■        '• 
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^ '_       '•     SUPERI^  COURT.  t870.  ;e7        '       - 

And  mwh.  dertiaeate  of  olecticw  ,,IiMI  be  coosWeroi  and  takoo  as  .uffioien*"'-  n.iH 


I?: 


and 
Baker. 


And  article  3  of  the  raj«,  bnd  ord«r  of  proc<,6.«n4Wm.J«  a«  follow.  -     ' 
'  «n  t  A.       1    ,'  TT  *J" '''"'"'^•*^'"«*'"-3'  ?».al]  «;,H  over  the  roll  of  the  clctRv 
0  be  furmshed  by  tlu,  Bishop,.nd  mark  th.  oa,„c«  of  tho*.  i«  atu^nvia  JS 
.   the  secretary  shall  eal  cm  the  nan.cs  of  the  several  parishes,  missSorrcir^ 
when  the  certificate  of  th^represeotative.  having  b,co  presented,  shall  Z'et^'^ 
.ne    by  tT«,«c,.u,,  and  a  committee  of  two  to  be  named  by^  t  ,  d  irmabfo 

%  The  petilioner^received  the  formal  eerttfieatc  of  cleetbn  from  the  incumbent 
of  &weetAurfe^  Muehshoald  k  prcsumcfl  i„  f.vour  of  such  certiftcaraTtte 
Ketun„„g  Officer's  ^et  ought  to  be  ^resu^.ed^true  and  honest ;  Ta  l^^! 
was  «,cU  pr^umpttve  evidoncb  of  Davidson's  right  to  the  office  of  4  t£«t 

Zfit^    ^        ^'t'^'  J"  ""«'^*  ''^  ^"^"^  ''^««  ■^"'^•»'''^^'  ^«  the  Synod      Tf' 
•ccrttfioate  so  approved  ought  to  have  b^en  held  by  the  Synod  th  J  and  th    o 

•    J«ffi<nent  proof  of -Davidson's  election.     The  decLu  of  Z  chlnW  ^^^ 

.  ^  Synod  was  n^t;  the  overruling  of  it  wa.  wrong,  and  so  was  the  ZL  p^Jj 

,  tmjrs  name  from  the  roll  of  delegate,,  and  the  in^rting  of  Baker's  fosS 

r'    '^?°;|^  ^^^  J<«"  presented  no^onJy  on  what  was  done  in  tUe  Svnod'  h«t' 
^  pcffone?  aftddefendant  huve  also  gone-  upon  the  merit.of  the  eleo^Ton  at  stets 

ttssi'Ctf'iro^^r"' "'""'"•  •  ^^--.i-^tiyiiMhat;:^ 

«c  ♦      u  X .    .  •7""^,R^P'®*^'^y  wBAtoofc  prace,  and  was  unsfctted  a  little 

L!eJv  t^^^^^^  \  ,S;-'th%^„eeting  voted  for^Bakerl(if  we  inS  ^ 

• .  ^    !/  '      T  ^.^^"^^^^O''^    Bak«r  was  <^ualified*^o'  v6te  or  to  be  elect-  ' 

ed    .0  were  the  thre^  vottd  focDavidson.  tL  other  five  were  not  hoCa 
,,«f  pews  or  sutiV.  aud^|b|0  titfe  W^pews  or  sittings,  a,d  had  no  vdte     tZ 
i  s  a- tr  T""!??  ^m^i^\^\  ..plains  it  in  his  evidepce  in  rebutta^  and 
^    has  a  title     How  different  .t  is  with  Abraham  Pickle  and  the  others !   ^As  t,r  ^ 

.  ^TnZ^St^^  -'  r-- .iUing(u„der,.he  Temporalir,. 

.    Tlje  chairman  «t  the  election,  re^tcrc^  Thomas  Cotton  *as  a  delegate  toihe 
Sy.Pd  and  Baker  as;,  elected  by  thp«,  who  had  norightHo  Vo(e,"^a  d'j^vTdl  ■ 
elee^pd  by  those  entitled  to  voi       ^TWo  d.elegtstds'wcre  to  bi  6lect"ed0     No   ' 
,goela,atK.n  or de^^iat^n^of  ^X^,  wasmad^iU^  .,^^  ,„,     ^.^^ 

Jj^t  he  believed  to  be  acquired  h^  the  06„stitution,  Article  2,  above-  LuoM  '  ' 
'  WlT  t  T'^V  «»''''"<^ldap.t  to  hi  ci,ntrary  to  a^'yic.  ciip,  139.^2  '   ' 

m,2Q.yk.,  cat,  121  j  fJ|wiDg-t^  g^  Vie.  ^  the  Consti'tution  of 'ihe  Synod,  ' 
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Davtdmp 

and 

Baker. 
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■  v* 


and  the«)  three  taken  tocotlier  control.  The  Temporulities  Act,  14nnd  15  Vie. 
wp.  176,  has  also  to  b^g  conRidered  to  a  certain  extent,  apd  it  makes  against  de> 
fei^ant  and  his  voters  in  a  way,  e.  g.,  as 'settling  what  is  meant  by  holding  a  pow 
or  sitting;  the  2nd  section  of  thi.s  Act  ennots  a^  follows  :  "  That  all  pew  hold- 
ers in  such  (j|urches  or  chapels  wh:itcvcr,"holding  the  same  by  purchase  or  lease, 
«nd  all  p^rsofiS  holJing  sittings  therein  by  the  same  being  let  to  them  *  *  * 
«fter  the  passing  of  this  Act  by  the  Corporation  of  such  church  or  chapel,  mii 
hpKUnjc  a  certificate  frpm  such  Corporation  of  such  8itUnft,sjhall  form  a  Vestry, 
&c."  It  is  8.i1d/  too,  with  some  forec,  that  the  31  Viot^alas  acknowledged 
the  .validity  of  the  constitution  of  the  Synod  of  Montreal,  and  w  it  has  in  enact- 
i%'  as  follows ;  "  Se^.  2.  The  said  Incorporated  Synod  shall  have  power  froib 
lime  to  time  to  amebfti  repeal  or  alter  the  present  Constitution,  Canons,  Rules 
and  Regulations  of-  the  oforesi.id  Synod,  &o.,  *  *  *  *  but,unty  so  amended, 
repealed  or  altered,  the  Constitution,  Canons,  Ruie«(and  Regulations  of  tluj  said 
Synod /j^gfrt/Zy.  subsisting,  and  in  force,  shall  be  aa^contique  to  be  th^^Consti- 
tutioti.  Canons,  Rules  and  Regulations  of  the  Corporation  aforesaid  created  by 
this  Act."  I  tbink  the  Corjstitutioii  valiji  and  binding. 

The  act  of  the  public  officer,  w?th  his  testimony  andihe  other  evidence  ftf 
record  that  is  in  favour  of  petitioner,  is  stronger  than  the  evidence  for  defen- 
dant, and^akes  a  good  case  for  petitionenr,  whose  petition  is,  therefore,  main- 
tained ;  the  defendant  is 'declared  guilty  of  j^he  usurpation  cbaiged  against  him 
by  Davidspn,  and  must  be. ousted  ;  the  petitioner^  Davidson,  is  declared  to  have 
been>luly  elected  and  entitled  to 'his  seal  as  dclegste  for  CKi-ist  Church  aforesaid ; 
the  Synod  proceedings  against  Davidson,  cotnplairied  of,  were  unreasonable  at  the 
time  they  took  plactj,  and  were  and  are  illegal  and  are  over-ruled,  and  order  muS^ 
go  to  the  Synod  to  admit  the  petitioner,  Davidson,  as  a  lay" delegate  from  Christ 
Church,  Sweetsburg,  an4  reinsert  his  name*  as  such,  in  place  of  the  defendant. 
Baker's,  in  the  r<^l  of  delegates ;  i^he  whole  *ith  costs  against  defendant. 

",     -        ',  ^      .  ■■■       '^    -■    Judgment  for  petitioiterjo 

^v    5.  ^  Z^at'/rfsow,  for  petitioner.  ' 

SifAchan  Bdhune,  Q.  C.,  counseV'^'  '      '        '      " 

Oi/Vfr  <fc\&A«on,  for  defendant. 
(8B.) 


■  ■  "      '           -•                                                                                                                                   ^        •■ 

*                                      "                                  ,        .         » 
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COURT  OF  QUEKN'S  bench! 

'  MONTREAL,  4th  MARCH,  1870.  -  "  > 

In  Api)c^;;fVoin  the  Superior  Court,  District  ofUlontreal,  / 
Coram  DbVmmond,  J.,  Baoolev,  J,  J^Ionk,  J.,  Polette,  J.,  rt.i  AoV?/ 

-       No.  61.  :    \'        —  • 


THE  BANK-OP  MONTREAL,  ' 

(IJi/endanlt  tn  the  Court  brlom); 


AND 


r 


'AppiLLA.vrs ; 


WI|LIAM  GOnDON  IIENDERSON  *<  a^ 

*.    .  ■      ",       '^^  /         {Platnttfftinthe  Court  heloK), 

A  te^atrix,  f  will,  made  a  bequest  in  term«^!lo*ing  -J^        ^"'•°'"«"''- 


I.  K..i  iTi   "--'"ffj  ,"«"H"""i«;  ur  iriinfiTPraDle  t< 

"  Dr.  Garrett,  io  long  m  he  ih«ll  livo  and  »Kt?h«fiii^^i'1i**i:'yu'"y  '"•*  executors  to  ray  liutibitKj; 

the  iirtdxtapital  stock  of  £600.  Dart  rflhe  «.iH  i- 1  iSii .!  k    '"  Vf"?  "'^ '««:«»'«  of  my  said  liuxband 

ately  tHereatler  bScomi^^b^  a,SlXb?^and  ^^^^^  '"  '">'  ""'^  »'"']''■•  ""»» '">"'«1i- 

may  have  bequeathed  the  iSne  and  MtlUhe  deifrDrmv  .aVi'i"''  {"""I'l  "r  ^"^o  *»  «''"""  "be 

'  name  and  unJer  the  control  of  my  «ild  exeoutora  "  "' •"''»'"*  •"""banU  shall  continue  vested  lu  the 


^    I 


A:nd  modified  the.  same^  by  her  codicil,  as  follows 


"  of  X*«»rm"dX*m^'.idLTr  Jemta.*?,?.^^^^  caDcfef:iDoul  andf  reTOk^^ho  »id  legacy 

;;  and  phMM,  thereof  I  do  ^erelyJ  r/aS«2*<^AnbtnV'S':.';!i'''  'f 'T'"  «n1  (."tamJJIlt,  Tud  IXJ 

rtmainlng^sumof^iurrencv  unto^  Sid  ffiariS   .L  -^m\  f"*''*'-""'  »'«»  htquoath  the 


natural  life,  and  the  princftaXit  h 


G»njttteB^tlTely,'a«  hereinbefore  braueat^ed'  "~A'',^VZ."i^ ^^  ovimma  kruiallpiTer  and  Anh' 
II  &d  te»tkmcnt%,efm  olhor  r'...^  di^»Hn,^^^^^^ 


'  wilt  i 


^  wme  together  to  be  my,  la«t  will  an 


V 


,^^.formedMrtof8u4r«-iIl4.     ■      ^   '^'^'•'*  "■*  "ortaih  legateed,  tl.e  said- sliario 
'    other  lairfkil  waV  rbut  trSi-ts  In^L?  »r  I  "•;'' .'."  "-'L"'^  ^^  iJotarJal  traufl..;  r.r  in-an v 


.,  ,*t 


i    *•  Any  transferee,  by  notarial  trsugfor 


rfliure  Ofsuch  *U*6kliw7  make  Hm  L^^^^  '""*"■  '*"'^"'  ""  '""*•  ««'''=  * 

^  ;     Of »ld Act:aJ!d1om7/witlMhirormfe^1^     """"«■  """V*"""!  '" "'>' ''','«  ^"Ctmn^*, 

^vSTlied€clarati<M»-ancgedvis;follows:— -^  ^      ",  .  „j.  •  « 

^t  ^O^the  said  Jiunfi^of  jyf^ntrctiC  of  the  |.r  val«.  of  «4,UOO,  S^udltv!  i^ 
^f  Monl^l  afb,,^id^:wifc^f  eeo^e  Garrett,  o^  thelme  place„iow  dec3^  ' 

-    ■•.■',■■.,,;..,.„•:    ...;•,   ':J'Jt:-.l;--,.  \ ''    ,,■„     i   ...,       V  ,r  ,      .f       •  mi,    V...?    »a 
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W^F^ 
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The  BkBk  Of 
Montreal  Mid 


II 


That  on  the  21  st  of  December/ 1830,  the  said  hii  Anna  Maria  Erroatinger, 

''^•'i^o'don  being  possesRcd  in  her  own  right  of  tie  sfcid  twenty  shares  of  the  qapital  stock  of 

ttal.       .  the  Haid  defendants  at  Montrcul  aforewtid,  inade  bcr  IrfSt  will  and  testament,  and 

thereby  bequeathed  to  Jemima  Ermatin^r,  of  the  parish  of  Montreal,  spinster,  ' 
^    .    ^       ^1,500  of  stock  in  said  Bank  of  Montreal  including  tho  said  twenty  SbanSs  aboy« ' 
^      ■  Teferjsd  to,  of  which  £1,000  wcro^paj^bie  imnjediately  after  b«r  .deeease,  and 
£500  payable  to  her  after  the  death  of  the  said  George  Garrett,  if  the.  said 
Jcmihia  Krmatinger  should  be  then  living,  and,  if  not  then  IJving,  thed*^  wh6m-  " 
1^     '   .      sbevtT  the  said  Jemim»>Erniatin^cr  should  appoint  hy  her  last  WilLihe  dividends 
•  >  meanwhile  of  t\^  saij'JCSOO  to  her  hutsband,  the  said  Geoige  GarrcStt,  during' his 

lifetime.  •     <. .      , 

.     That  on  the  3^j^  of  October,  1834,  by  ^codicil  of  t^iat  d«te,  the  said"  Anna 
;"  'Maria  ErnJatlngef  "itduccd  the  said  legacy  ffj  1,000  to  the  said  Jemima  firm*. 

_  j(^*<ftiger'tb  '£500,  and  gar*  t|^-  usufract  to  hy  Jiusband,  tlie  s^id  George  Garrett,  • 
.      -       during  his  life.  '        ,,     ^  '  ' 

.  ^  '  That  the' said  Anna  Maria*  Ermatinger  departed  thislife^on  or  About'die  28th 

of  October,  1^6.^  That  pjftbate  of  the  saSl  will  and  codicil  l«88  daly.mude  on  ,' 
*  \     .the  8th  of  June,  1838.    •T4ujt;»<fn^  the  33rd  of  March,  1839,  the"  said  Jomima. 
-       ^'    Ermatinger  made  Jier    last  wilh^  am^^  tesjanifent,    by   which  ^iie  wi'tted" -and 
-bequeathed  to  her' nieces,  Anna  Mafia  ErmatiT<gor^  and  Jane  EJpmatinger,  hero* 
.  ihafter  mentioned,  £200  each';- to  her  neph'ew,  Frederick  William  Ermiitinger 
■  V      Cameron,  hcroinaftcr  mentipnod,  £2,000,  if  lie  attained  his  majority,  •  failing     ' 
■  whict,  the  said'bcquest  went  to  tJie  said  Anna  and  Jane  Ermatinger  ;  to  Eliza- 
,    ;  birth  Wickstead,  wife  of  Donald  MoK«rcher,  £20,  to  tho  Montreal  Oirphan  Afty* 

'  '"'o/^12;  and  to  Charles  15rmatin!|or;  to  wit,  the  said  Charles  Oakes  Ermatinger, 
■ .    the  kid  William  Ermatjinger,  James  Ermatinger,  the  said  Anna  and  JaneErma- 
,  tinger,  her  nephews  and  nieces,  the  residue  of  her  estate.        *V  ■  * 

^      That  the  Said.  Jemilna  Ermatinger  departed  this' life  in  1840.^ 
^ .     "         Thgf  the  said  several  icgatet's'  accepted  the  said  legacies,  and  tHe  said  F.  W.  E. 
^  Cameron  attained  bis  majority  before  the  dates  licreinaftoj  mferjjidfied. 

^      That  at  Montreal  aforesaid,  in-  the 'late  Court  of  King;S  Bench,  in  a  causc^  • 
'     bearing  the  number  110,  wheruin  Thomas  Cochrane  C^moro^l  (tlf*  father  of  tUe    ' 

Frederick  W.  E.  (^pieron  hereinafter  mentioned)  was  plaintiff,  a'pd  the  said 

•  Ctjarles  Oakes  EruMtingcr  was  defendant,  judgment  wtfSf^Jered  against  the 

I       defcndaijt,  I'ndividually  as  well  a^  in  ot-lier  cfipnclltics,  on"'(he  20th  of  February, 

I8U,  for  £4,000  ahdmtiivstfVom  the" l-t- of  Jaoe,  1837,  whitihjadgme^  has 

..    1       never, bceh  paid. 

That  the  said  Charlos  Oakes  ErmatiHger  departed  this  life,  without  heirs  of 
his  body,  and  without. having  been  nijillTied,  on  tlie  9th  of  January,  1857,  intes-. 
,  ^  "'^'  tate.   ?■■-'■■   .-:     "" 

Th«  declarutjon  then  set  up  a  variety  oCtraq^fcre  fVom  four  of  the  legatees 

.     •       (excepting  fharles'O.Erniatinger)  toF.ir.|i.Camerpn,«ftheii>  interest  in  eight 

/       .of  the  said  twenty  sJnttia  of  bank  stoSk,  and  ifin^lly  a  tra  the  Mspbcdcnt, 

W  <i  That  VTiUiamErqjaUifger  waaappoinTed  ^umior  to  the  v&eant  estate  and  suc- 

;         '  cession'of  the  saadChittle*  Oakes  Ermatinger,  and  aecefcted  of  the  ftiid  dfi^ 

'  -"■  ^    the,  11th  of  Aprii -last..-' ■■'. .  -  ^^  "'."■" -t'^        ^;,..  "    ;"   '        ■  ,«    - 


»' 


,^ 


•t\ 


H 


COpBT  0«^.QUKBN'S  BENCH,  I'sW 


'<K 


171 


u 


That  the  BuUt  Geftrue  Gnrrm  donnpfPfl  ♦i.i=  i.v/^     [T^TK^T?  *^ 


/' 


ttiid-doclartttron  which  sttW  A    i   T-    *°  ^"'''^'"8*'"l*  t''e  es-entid  averments  in 

ySn  m„,fe.  "  ]       '"  '''"  *""*  ***"  «^"''«*'  «f  '"i^  bauk  h.d 

-    hrmatinger  in  |,„  said  "  cnp«city,  wcix;  entjtlfid  »n  h«v.  H   x  T, 

'  ^'  of  th9.estate  of  tbc  said  Dun.aAnL  i  .     r  °"^  "^''""  *'*" '''«  "»"'« 

tins  as  hoUers  of  ^ho.  aaid  ten  sliares,  ta  wil  WiHiL  P.-i.  "  tt  *j     P"^*"    'j    - 

»«  ft^fyl  8hS?»^  T  ^  <^rshy,,  ita  her  own  right,  oftwenty  TpaH  •  - 
B»»^bi?n,i  U'"*"^  '"'^  "'^'"^  «t<*k,  thi  deat*  #  Charks^L  v-:^ 
|»^.,^  l^^helfl^  „nd  mtestatei  the  signification  to  the  ?ppella W f -^^^ 

:     ^-"^"°  ^''^•^^  ^^^"^^  ^^^4,  a«d  tl,.  rPRportVnfH  dolirrrf  t.  tl.u  "•  j, 
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dividends  whic 
sa^bcqueat)|Ki 
DriG 
,ot''tli 


V    1 


trio  iiiii  i<  «r    iippelliiiitH  of  a  declaration  of  tratiBuiiBsion,  claiming,  in  the  proportions  aforesaid, 
WiiiiRni(ini',i(in  ten  of  tiio  twenty  shares  belonging'to  Mrs.  Uurretl's^Htato  (and  wliicli  dcolaratiou, 
"eiai  "" .   with  the  supporting  ^oounronts,  thp  appellants  fyled  uh  their  exhibits,  Nq>  1  to  19 
it**clu^ively),  the  appcllonts  alleged,  in  substance  : —  ;         *'. 

/  *      That  at  her  dcuth«  on  the  28th  of  October,,  1 836,  Mrs.  Garrett  owned,  in  her 

/  own  riglit,  forty  shares  of  the  pu^  value  of  £50  currency  each,  of  the  appcRvnts' 

capital  stock,  which  Ibrty  shares  she,  by  her  will,  be<|ucathed'as  follows: — And 
whereas  I  now  have  £2,000  stook  in  the  Bank  of  Montreal,  I  give  and  bequeath 
£1,500  thoceof  to  my  said  sid'tcr  Jemima  Ermatingcr,  £1,000  whereof  arq  to 
becon\o  iiumediately  on  my  decease  payable,  assignable  or  transferable  to  my'said 
sister  by  my  ejn^t^rs  hereinafter  named  ;  but  It  is  my  ifriihihat;  the  interest  or 
"ly  accrue  and  b^.][)aid  from  apd  out  of  £500  of  (he  i^aid  stock 
said  sister  ^hutii  be  piiiid:t>y  my  said  ei^utor&ito  my  husband  •! 
;  a{(  he  shalMive,  and  that  the  principal  of  the'said  ,£500,  part 
queathed  to  mj,fki^  sist^^lshaii  not  be'^payable  or  transfer'  •' 
able  idjl^j£ii^l^{ive\  6r  bet  heirs. or  'legatefis  «ntil  after  the  ,deuth  of  liiy'mid  , 
husbaili^nHU  that,  i^poji  the  decease  of<niy'Bai3  husband  the  said-  oapHal  or ^tock 
of  £5&0';  paT|«#>t(^'Baid  £l,50d.ab  bequeathed  to  my  said  sietcr^  aball  immedi'^ 
atcly  thiereaite^  become  payable,  assigoable  oi*  transiierable  to  my' said  sisttir^  if 
she  be  thcs  living,  or,  ii  she  h^  not  tbeit  l(Tin]^Bb»U  be  payabl<i-or  assignable  or  '^ 
transferablp  to  tfny  p^rHBii  6t  persons  to  whom  she  may  b^ve  bequeathed  tb«  same 
^nd  until  the  death  of  my  sa^i  busbaQd  shall  isontinue  vested  "in  the  namd  and 
under  the  control  of  my  said  executors.     :^nd  as  to  the  remaini[,ng  ;^a(iO  at  my 
stock  in  the  Bank,  of  Montreal  aforesaid,  I  give  and  bequeath' the  ^iwe>tp  laa- 
l)ella  Garrett,  .youngest  daughter 'of  my  said  hpsband.         .  , 

That  by  her  codicil,  dated '3rd  of  October,  1834,  Mrs.  Garfett  modified' the 
-^libovie  portion  «f  her  will  as  followi:-^!  have  seen  'fit  to  cancel  and  make  void, 

and  I  do  hereby  fiatice},  annul  and  revoke  the  9aid  legacy  ;pf  £1,000  so  ifi&de  to  ' 
°  my  said 'sister  Jemima.     And  io  lieu  and  pbtce  thereof  I  do 'hereby  give  »pd 
^b^ueuthSnito  her;  my  said  sist^er  Jemima,  to  and  for  hef;  own 'use  and  at  her  6«u  <, 
dt»pc«ul,  tqp  etim^of  £5(JU  currency,— and  I  further  will  and  bequeath  the 
cemuintBg  sum  of  £500  ourrency  untAmy  suid  Uunband,  ihe  said  George  Garrett, 
in  tTXi&t  ibt  ht#  duv[ihtcr  Aliti.     It  Is  iik«>  uiy  will  and  d^iiire  that  the  interest 
and  r€Tet)ue,atisiiig  tvom  aod  out  of  the  said  two  Icgncies  of  i;5U0  <iacl)  i$bu11  be 
...received  and  enjoyed  by  my  said'  husbund  (jlurini;  his  natural  life,  arid  the  prin- 
'cipal  ut  hisdl^Ath  ouiy-to;bu  paid  to  tlfc  said  Jetititua  EmiatlBger  itud  Ann  Gar-    , 
r^tt  as  hereinbefore  bequeathed,  •  And  1  do  by  these  presents  coniirm  my  suiJ 
viitst  will  and  testament  i^  eviery  other  rcBpeet,  id^claiiiig  these  presents  to  bo  a 
tudicll  thereto,  and  tlio  same  together  to  \)e  my  lai>t  wi|i  and  tustumuut,  uttd^^ 
such  1  do  hereby  publish  and  deelure  the  same.  ,'^"- 

.  .   That  by  hef'-will-,  us  modified-  by  ber  codicil,  MrSi.  Garrett's  forty  shares'  uf 
the  uppcUuuttt'  eapital  stook  were  bequeathed  a-i  foliuws:-^  / 

Ten  thereof,  equal,  at  par  value,  to  £501), 'to  her  said  siister  ,  Jemima 
^J^rmaUnger,  the  same  to  be  transferable  io  her  iiuuiediately;  after  the  death  of  tiie 
/.vtestutrix.'  \.     .■■,,'..   V,- _'.,„„.'■;  ■         "       -'  '■  \ .. 

Tea  dthors  ibereof,  ofTiko  far  valuis,  to  the  said  Jemima  Ermatiagor,  but  not 
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to  be  tron«feral)le  to  her  until  after  the  death  of  Dr.  Garrett,  fo  whom  iho  divi-    Ti,M«.iikof 
dends  w^rein  the  mcantioio  to  be  paid;  and  then  if  Jemima  Krinatinger  Bhouidfw*ii'i'i'.'m*o"^ 
not  be  Jien  living,  to  be  trnnsferable  to  whomBoem  she,  Jemima,  ihouid-,  ty     »i<"'^n<"ii 
iciV/,  have  boqu^flthed  the  wiin». '  fV  '   ■  ' 

^   Ten  others  thereof  to  Isabclfa  Garrett;  and  the  rcriiaininj?  ten  to  Dr.  Garreff, 
in  trp«|'for  his  daHgTrter  Ann  Garrett,  but  not  to  be  tranrferubie  to  her  JKil' 
^  ifter  the  de^th  of  hyfathcr,  to  whom,  in  the  meanwhile,  the  dividends  were  to 
be  pnid«i     -  /  '' 

That  of  the  firstifin  and  ten  (together  twenty)  (.hares,  ten  were  claimed,  in 
-  the  aforMajd  proportions,  by  the  resprdents,  plaintiffs  in  the  present  actidh,  and 
the  remaining  ten  w-re  claimed  in  another  and  similar  action,  then  pending  in 
-   the  Court  below,  by  Henry  itt*»an  and  another,  against  the  appellants. 
,       ,thatby  JcmimoErmatinger's  will,  made  on  the  23rd  of  May,  183^,  longBfter 
the  death  of  Mrs.  Garrett,  no  special  bequest  of  the  shares  in  question  was  made, 
%•*«*  y^e^^Hidue  of  her  estate  was  by  her  bequeathed  to  her  nephew's  and  nieces,'  ■ 
^   the  Kifore-named  Charles  Onkcs,  VVilliam.-Jahies,  Anna  and  Jane  Ermating'er' 
•Ddjh»t:4b6  testatrix  died  in  1840.    .  ' 

9h9i  thi9  fesidue  of  Mrs.  Girrett's  estat^as,  by  her  w\ll,  bequeathed  as  foL 
iowg:-->l,irf  all  4he  rest  and  raiidue  of  my  eitate  and  property,  ofwhattoever 
detcription,  and  tcheretoevtr  situate,  I  give  and  bequeath  to  my  brother,  Charles 
..  Oakes  Ermatinger,  to-wit,  to  Charles  Ookes  Ermatinger,  the  elder,  father  of  the 
aforesaid  five  rfesidtttry  Icgateed  of  Jemima  Ermatinger,  and-alsa  father  of  the 
late  Jemima  Ermatinger,  /A«.y««^«»^. mother  of  Frederick  WilliamErmating^V 
Cameron,  named  iti  thcrtprQcedjIiestf 

That  CburJes  Oakes  Ermatflipf^ihe  elder,  died  before  his  sister^  Itfrereir^ 
rctt,  nfainely,  in- the  year  1833;  add  that,  as  Mrs.  Garrett  had  not,  at  the  time 
of  her  death  (1836),  either  bylher  will  or  by  any  codicil  thereto,  made  any  other 
or  further  disposition  of  the  reVdueof  her  estate,  the  said  residue,  with  tba  said 
.  twenty  shares  of  the  appellants;,  capital  stock  as  part  thereof,  by  law  devolved  t» 
hcrheirs-nt-laW,  and, not  either  to  her  sUat  Jemima  Ermatinger,  or,  as  part  of 
Jemima's  residuary  estate,  to  Jemima's  befor^jroamed  Hve  residuary  legatees,  as 
'<«laimed  by  the  r^sppbdenb.  , 

That  Inasmuch  as  the  said  twenty  shires  wei:^  not  specifically  disposed  of  by 
the  will  of  Jemima  Ermatinger,  and  did  not  at  Tier  death  form»part  of  theresi- 
dne  of  her  estate,  her,  said  five  residuary  Ic^tees  never,  under  her  will,  derived 
«B^  legal  npit,  title  or  interest  to  or  in  tlte  said  diares ;  and,  consequently,  could 
not,  and  did  not,  legally  convey  them,  6r  any  portiop  of  them,  to  F.  W.  E. 
,CamerOn,j,a8  by  the  rc^poBderits'  declaration  it  wis  alleged  four  out  of  the  five 
did,  by  the  several  notarial  defeds  thereia  cited, 

That  when  F.  W.  E.  Cameron  aasumed,  by  the  notarial  deed  of  the  23rd  of 
November,  1861,  the  right  ofcopveying  ten  of  the  said  shares  to  William  Erma- 
tmger,  he  (Cameron)  had  nol^egal  tight,  title  or  interest  to  or  in  the  said  shares. 
And  further,  in  reference  more  particularly  to  th«  resp^ents'  claim  to  the 
"interest  and  dividenda^acscmed  fiom  ajgd  aftei;  th^dUth  of  Dr.  Garrett,  on 
10th  of  May,  1864,  th^^,nta  i;.  theiil  sai^de^optiitm,  alleging  in  substance : 
that  no  "interest"  taa  OTdrpaynhlft  ^  ihnrw  of  thnir  BnpHal  itook,  but  that  - 
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Tiip intih of    " diviilcnds '!  of  tlio  profits  arixing  from  their  capital  ■took  wore  doclurod by  the 
winiui.ii.o  iiuii  appelluntH*  dircctoni  half-yearly  {$ee  charter,  $,  XI.),  on  or  about  liio  latit  duyHol' 
'  <'tui   "     April  and  Ootobor  in  each  year,  to  bo  payable  at  tho  Bank  on  and  after  the  sub- 
fH'<|ucnt  firat  days  of  June  and- December  ;  that  aa  to  the  firbtof  the  Raid  dividends 
that  became  payable  ailer  the  death  of  Dr.  Uurrctt,  the  aame  was  declared  pay 
able  ie/ore  hifl  death,  to  wit,  on  or  about  the  30th  (afterwards  admitted  to  have' 
been  on  tho  20th)' of  April  preceding  that  event,  and  was  so  declared  to  be  pay- 
able   on    the    first  day  of   June    then    next,   and,    when    so  declared,   the 
dividend  on  the  shares  in  question  became,  immediately  on  and  from  the  date  of    . 
its  decoration,  absolutely  vested  in  Dr.  Qarrett  and  his  le^al  representatives  and 
assiirns,  and  that  shortly  after  the  first  of  June  (1864),  wlien  it  became  payable, 
the^appellants,   being   then    igriorant   of  th«    death,  of  Dr.  Garrett,  remitted 
'     the  raid  dividend  (as  they  bad,  in  the  ordinary  course,  remitted  the  previous 
ones)  io  him  in  Ireland,  where  it  waa  received  by  his  executors. 
^  -^  AncT'  lastly,    the*  appellants,    by   their  said   exception,    alleged    that'  they 

hud    no  appreciable  pecuniary    or  other  interest  in   the  matter  in  question, 
save  that   of   seeing  that  the  shares  of  their  capital  stock  should  not  be 
cither  transmitted  or  transferred  to  any  but  a  person  or  party  legally  entitled  to 
.    -  Kuch  shares;    and   that,    by  reason  of  thb  premises  in  uieir  said   exception 

^,,;i;;'i  set  forth,  they,  the  appellants,  were  justified  in  their  refusal  to  admit  the  claim 

'•^'-_.,  made  by  the   respondents'  declaration  of  transmission    to  the  ten  shares  in  '•„ 

question.  '  \ 

The  conclusions  of  the  appellants'  exception  were:  for  tlie  dismissal  of 
the  action  with  costs ;  or,  if  the  action  should  be  sustained,  that  the  rcspottdenu 
should  be  declared  to  be  not  legally  entitled  to  the  dividend  that  became  payable 
on  the  Ist  of  June^  1864,  but  only  to  the  subsequent  dividends,  and  that  from 
such  subsequent  dividends  the  appellpnts  should  be  given  power  to  retain  their 
cOtjts.  •'-       ,  °       ' 

The  judgnient^  of  the  Court  below  (Mondclet,  J.)  Was  tendered  on  the  3(Jth 
of  April,  1869,  as  follows: —  „  /•  \     - 

, '  Cotmidirin^,  that  the  pluiutiff«,  to  wit,  the  said  Willidih  Gordon  Henderson 

(in  his  own  name)  and  William  O'BVicn  (in  his  said-  capacity)  h^vc  a  right  to, 
us  belonging  to  them,  in  the  following  proportion,  to  wit,  ten  »harcs''of  the  bank 
stock  standing  in  the  Bank  of  Montreal  in  the  name  of  the  estate  of  Anna  Maria 
Krmatingcr,  in  the  proportion  of  four-fifths  or  ei^ht  of  tlie  said  shaj^cs  to  thcsuiJ 
William  Gordon  Henderson,  and  one-fifth  or  two  of'the^aid  shares  to  tluj-said- 
,;  William  O'Brien  in  his  said  cup^-vnty :  •:  / 

Considtring,  that  the  said  pla^utiff^  arc  entitled  to  obtain  from  this  Cokrt  an 

order   that  the   defendanta  'do'.redOrd  in    the  register   o£^he    shareholders, 

-"■        "        of  the  Bunk  of  Montreal  the  ntfipes  of  th«  said  plaintiffs  as  holoWx  o'"  the  .'aid  ten 

shares  in  lieu  of  the 'said  estate  of  Anna  Maria  Ertoatingcr,  in  the  following  ^- 

,  portions,  to  wit,  the  said  Win(alu--(^(#don  HcQ^ersoip  asitoi^r  of  four-fiftbs  or 

eight  of  tlie  said  ten  share8,M^tb  aA  in'tereks  and  dividcnjla  acccacijl  thereon  ^nce 

"—.  the  death  of  Gcwge  Garrett  on  %¥•  tqj^lh  ,pf  k«y,  l^Qi",  aad  the  said  William 

O'Brien,  in   his  sai(|,  cap|i«ty  of.  ;i&«gitor°  to-  tlie  "vacant  estate  of  the  said 

late  ^  Charley  Oa^es^Etjl^tinser,   a*  holBc|f.rT)f  orie-fif^b^^^  or   two  of  the  said  ^ 
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ton«hnroH.wi.hnll  intcrm«  nn.l  divi.lcnd,  neon,,..)  thereon  Mnp^^^e  tIo«th<rf  •t,»u;,;^lr 

.  li''r?r'';?' /'•''*  "";  ''•■'■•^^"'''"'•"  "'°'»'"""j'">^.nt  for  nn.r'W  over 
.....  t*  tl.c  «„.d  V.II.an.  O'Brien,  in  I.Jh  ,„i.,  capacity,  an-tit  the  aforcHaiU  nr<: 
the  death  of  iho  HHid  Guor^-e  Garrett  on  tin,  Haid  1 0th  of  May  1864  • 

„^eMn,.^     ,h„t'  the   defendants   are  '  altogether'  unfo„h;K.d    InfaWftnd 

«i   eV«    ?^'?    ""!  "'•'"''''''  ''^  ^'''?  ^'""^•'  ""'^  ''  '«  aeolared,  that  .he 
^  d  M  sharcH  o^bank  stoek  standing  in  the  name  of  the  estate  of  Anna  Maria  • 

'  ^r^T  i:  Y'7  '"  ''''  -W  plaintiff,  i„  tl^  proportion  of  foZ  , 
fif.b  0^  C'tght  of  ,ho  ...id  «harea  to:..tha  Haid^  AViUia!..  Ldo„  Jfendl' 
.on   on.1  ,ne.6m.  or  tw,  of  the  .aid  .hares  to  tf.c  said  ^Villi„™  O'Brien    ih^  L 

sisir"'  ""^ '".''"'  ^"""  ""^  ^~'"" '' '''  -'^  ^"-•- 

It  in  fu«her  ordered  ,hat<l>e  defendants  "do  forthwith  rec;rd  in  the  re^ri^frof 
.hMkr.  of  the  snid  Bank  of  Montreal  the  nn.nes  of  the  said   rii  .t  ff 
^    ?J  •;r^--;''^«   -•<•   »-   Bl-o.  in    lieu    of  the   «aid   estate  If  li!-';;^  ^ 
tf\!  T  '"""'"^^;7-*»  '^'  '""-""^'  rn.po.tionH,  to  «it.  said  AVillinn.  Gor- 
.       .l.n,  Jl.nderso,.„«  holder  of  lb«r.flfih«^r  ei^htof  4he  said  tfen  «haL.vi,h  all 

May   ]8(M,of  the.a>,)  f..  nr^,e- Garrett ;  and  the  said  Wiilidm  O'Brien,  In  his 
Z  .  f  ^"''^;f  '"":;""'• '"  "'«  ^■»<'«"*  <=«""'^  "f  tl.c  said  kite.Cha.'le.  Oakes  Ern.a- 
.n.or,  as  holder  of  one  fifth  or  two  of  the  ,aid  ten  shar?.,  ^.fh  allinterests  Zl 
du..J,.„J  ,^eer^ed  thereon  sinee  the  death  aforesaid  of  the  saia  Oeor^e  Garr  JSj' 
-        js  finally  ordered  that  the  defendants  do  fort*%i,h  aeeount'ftrand  pay  vc'^' 
0  he  «.,d  pla„.t,ffs  intheir  said  names  and  capaei.ies  respetively  Vnd  in  the 
ard  proport,ons.  af)  .yf^rest.s  n„d  dividends  aeerued  on  the  ^iJ  Jahares    i     e 
the^jlea th,  on  the  lOfi  of  May,  1S64,  of  the  said  George  (^.rrett; 

This  Court  dotfi  qJ^pdenm  the  defendants  to  the  eosts  of  tWs  action,  ,U.,rah>, 
10  Messrs.  K.teh,e.  Morris  &  IJose,  attorneysYor  plaintifiW,/  -  /      ■     *'  .      ' 

^'•f^u,  Q.  C,  lor  the  appellants  cited  the  notes  of  Mr.  Ju;ticc  3l|odeIet  J» 

""    hiH^'T  ^"''"  "«"f-«^"".>«  '"Bown  „:,me,  rfnd  :VVilim  Ermatinger  » 
Ute    -r  .'  nl"  V  '^"'^  "''P"'"*'^'^  ''  '^'  ^•"'^""*  -*''*^«'"i:  succession  of  1 1 
ar^r  and.  judgment  of  th.s  Court,  it  be  adjudged  and  declared  tl.t  tci  L,s    T 

Tnalr^Ta  r-"'."'  '"  f^  ^"'^  ^""^  ''  *'-'••«'■  '"  ^'^  —  of  the  estate   f 
Anna  .yar,a  Vmatmger,  belong  to  the  plaintiffc^ln  Jhe  proportion  of  four-fifths 

or.  two  of  the  said  shares  10  the  said  Wflliam  Ermatin^er  in  his  saW 

•  ^  of  ;^    "■  ;•'"  ^f  "^»";''  t'«  "''^^'■^d  to  record  Tn  tie  register  of  the1 
ers  of  the  sa.d  Bank  of  Montrn)  thn  nnmni.  nf  t'l o  c.ij  j.luiullff.,  as ' 
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Th«iUnknr  ^''°  ^"'^  t«n  Htj^rofi,  fn  lieu  or  tlio  naid  itt(MriTnrti  KrumtinKor,  lii  the  rulCpio- 
^Hl"»mUor<"i>n '""'''*''"'•  '*'  *'''►  ^^•'"''""  Oor«h(|i<I<(n(l(  r>tonJii.H  hoUKir  of  rubrfilllm  or  £i>jlit  of 
UtiidfnuD  (1,0  g„i,i  I,.,,  Mliiircii,  with  uiHmtcroNtM  iitid  (Mvi(Jlt)iidii  iiooruoJ,'  thv^non  nineb  tho 
doiilh  uf  (icorgo  (liirrctt  on  thu  lOUi  <J!t'  M»y,  IM\;  nnd  tliu  noid  William  Kru'iu- 
ttiigcr,  in  hifl  Hoid  cnpiicity,  &o.,  m  holdo'i'  ol'  oiK!-filih  or  two  of  tin;  aaid  tun 
sharcf,  with  nil  iiitofcHta  uud  divid«;nds  accnitid  theruoii  Hiifto  tho  d<>ath 
of  thcwaid  Ooorgo  Oarrutt  on,  fie.,  and  that  the  dciomltiniA  ha  ordorud  toaccoutit 
for  and  pay  over  la  pluintiffit,  to  tlio  .said  WilUnni  Gordon  Jlondl-rHon  in  liiNuwn 
nunie,  und  (o,  Wiilinui  Krni»tiii}(tir  in,  liin  Huiil  capacity,  and  i||  the  Nui(ji',  propor- 

^  tionn,  nil  tito  inten-MtH  and  dividcndM  accrued  on  the  HuidLton  HharcH  Hineo 
the  dea^i  of  the  Maid  (luor^o  U-urrult  on,  Sic,  to^ioilutr  with  coh(h. 

V  VTu  thin  action  the  Banlc  pleaded,  in  Rubttftance,  that  there  had  boon 
iVo  regular  irunHfer  to  plaintiffs  of  the  HliarcH  they  clyini  in  ihu  Mtock  tjf  ihu  Hank, 

[  and  that  }hoy  (the  plaintiff")  arc  not  legally  entitled.  The  defentluuti 
liave  (\irthor  pretended  that  they  are  juHlified  in  rv^UMing  to  admit  t)io  claim  of 
the  [riuj^uiffH.  The  deicndantH  Cunolude  that  the  plaintiff»'  action  be  diauiitiBed, 
and  thi\y    finally  conoludo  that   tlie  pluiutiffM,  nhould   they  be'  by  the   t'oni't, 

,    declared  to  be  entitled  to- tlie  traniimihmon  to  tliem  cf- the  'Huid  hhurcH  of  ^c 

*defendantB'  capital  stuck,  they,  at  all  uv^ntfl,  be  ^udemned  to  pay  to  defendant-* 

the  co>t8  in  defending  this  action,  with  power  to  defendants  ta/etuin  Huch  cosIh 

'i'rom  and  out  of  the  divideuda  ace>)iing  Wbscquently  to  the  iHt  of  June,  18G4, 

'which  the  plaintiffs  have  no  righi 


"Most? of  the  factH,  ut  least 
«wc  have  enough  to  dettruiiu'e 

,"  At  the  argument  it  hii 
transfers  huvo  .not  been  accor 
\Thithcr  this  be  true  or  not  is  of 


rial  facts,  of*  the/cnsc  are  admitted,  and 

e  between  the  parties. 

bj^ie  Bank  that  the  tranamissions  or 

the  conditions  and  rules  of  the  Bank. 

iiport.     The  Bunks  are  at  liberty  to  ultkc 


.  their  entries  in  their  registers,  such  as  they  think  best.     But  parties  who  asvigo 


Nor  truDhfer  to  'others  their  shares  atid  rights  in  bank  stock  have  a  right  to  effect 
such  transfer  in  the  way  they  consider  the  njost  available,  provided  it  bo  not  done 
in  an  illegal  way,  and  such  is  the  case  here. 

"  I,  therefore,  am  of  opinion  that  the  pliintiffs  are  entitled  to  a  judgment  in 
their  favor,  according  to  the  conclusions  of  their  deolaratron." 

The  Court  then,  ip^  accord anci^with  the  coqolusionsM  the  plaintiffs'  declara- 
tion, pronouuced.th«  judgment\from  which  the  present  appeal  has  been  instituted. 

Heading  this  judgment  by  tlic  light  of  the  remarks  of  the  Court  below,  which 
preueded  ita  announcement  (and  whicli  remarks  are  ;:iven  above  from  the  learned 
Judge's  own  notes),  it  becomes  manifest  that  the  Court  below  considered  the 
questions  at  issue  Letween  the  parties  to  be  resolved  into  one  of  whether  "  the 
transmitjsions  or  transfers  of  the  shares  claimed  by  t^e  respondents  had  or  had 
not  beOn  made  according  to  die  coiiditions  and  rules  of  the  Bank,"  whereas 
the  main  qucstioOts  submitted  to  the  Cburt  below,  alike  by  the  written  pleadings 
.    andiorally  at  the  argument" of  the  case  on  its  merits,  were:—  •  ^ 

1st.  Whether,  by-Mrs.  Garrett's  will  and  codicil,  the  shares  in  question  yere 
by  her  so  bequeathed  as,  at  her  death,  to  become  and  be  absolutely  and  uHondi- 
tiooally  vested  in  her  sister  Jemima  Ermat^nger  ?    If  they  were  so  bequeathed 
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•  tf^y  n,u.t  (l.«  if  .hcj  wer,  not,  thoy  ^U  «oO  Ii.t,  «,Wqwn.fy  de,«ke44  t..»a.^a 
.he  r,ija.lu,r,  l,gatw«  „f  Je„„ta«  Kr»atlngcr  under  the  gcner.1  b««a«.t  «f  h.r  n*'.;.:';;,^" 
ro»i<IunYe«itntoeon»aini.d  iijhor  will.  .  '  -11^*; 

2...I.  HVhethor-ilK,  r,«trio.ion  tJonl.ti.ed  Jn  Mr..  flilmtt'«ood(««  (t«  tltn  *"" 

thnC  in  ciiw  thft  dcflthiBf  her  ni^cr,  Jeq,i,„a   Krn»,ti„^„r,  .houl.l 
doeth  of  Dr.  (Jari^tt,  the  ihnrcM  Hlfould,  ot  hi.dontb,  be  trannfi 
.  over  Jemiiim  Krn„»»i„gor  t.lio.,ld,  by  will,  have  bo.,u(.a4li(,.l  th«-_ 
•  10  boqueHt  to  Jemima  RrmatioKor  to  •  life  i„tcro«.  in«uccos«io? 
({(.rrHf,  in  (he  shurcs.-wifh  the  addition,  however,  of  jiowor  t„  I 
-•FOially  to  wl,om>«H,v,.r  M.e  pleaded,  «ucl,   bcjucHf,  of  eoufHo,  not 
nnloM  Jemima  ErmatinKor  nliould  die  bofore  Dr.  Onrrott  ?     An•^  if , 
.rcmima  Krnmtinjfcr's  general  b«,ueHt  to  her  reHiduarjr  k^^'atoe.  coul.l  „„  „ 
^  be  an  cxorciMo  of  H.o  ,K,wor,  b«,u«athod  to  hor  bj  Mn.  G.rrett,  t©  Hu-u 
«hflrrm  to  whommvor  «l.c  eho-e  ?     Or.  in  other  word..,  fVom  U.od^«th  of  Mr".. 
-.    ""['■*''",!"  ^r  "*"'"  *^'""''.  •'»'«  J''«''«">  l':r.natin^.cr,  under>M,s.  Oarrotf«  will 
and  codicil  any  other  power  over   the   Hhare."  in  q.ueMioa   than    the  mw.r 
|.f   bequeathioK  them   to  whon.Hoev^  «ho   pleaded,   ^ubjeet  1»   Dr.   (h.  ret.'» 
life  mtdrelit  in  them  ?  and  .        ' 

;ird,  U,  up  to  the  moment  of  her  death,  •jomi.na   l^mltingor  h..d    no^ 
other  pow,r  under  Mrn.   Garrt-ti'^  will  and  cmliel),  over  the  «h«rea'ln  .....tlo,. 
han  tfjat  of  bequcnthioK  th«ni  to  whomsoever  «ho  pleaned,  did  «ho,  by  her     ..oral 
bequest  of  the  rcnidue  .,f  her  estate  to  her  five  residuary  leppjces,  p-xen-i  J-  that 
power  f     S|,e,  certainly,  di.l  not  make. any  'tpPcific  bw,uest:  of  them 

The  jiulKmcnt  of  the  Court  below  di<lnot  .Jecido  these  <,,;e.stion«.  and  thero- 
fore.  If  «„bm,t.«  U,  it  will  not  afford  to  the  appellar.taany  protection  aK«in,.,tL 
heirs-at-law-pf  Mrs.  (rapett,  if  tho«e  heirs  «l«,uld  bo  fn-s  the  appellant^- hVvc 
unquestionable  reaso«  (q^believe  they  ore)  other  than  J"ewi„i'a  Krmatin^br'^fiv..' 
residuary  legateeH,  and  f  ould  hereafter  sbe  Bt  to  "claim  thf  Hlmrcs  from  the  uvM. 
litntH — hence  thiH oppea]. '     .,        -  •  .      '  ti     , 

Hut  even  if  H  sl^ullrbe  held  by  thi«  Court  that  the  Bve  residuary  h-atecTof 
.lonmna  Krmatm.er  became,  at  her  death  and  under  her  wiM,.absolutcly  e-i^ar- 
to  the  ten  shares  of  stock  claimed  liy  the  respondents  as  being  vested  with  tho 
rights  of  thftso  residuary  legatees,  there  remain  the" further  qu«,tions'raised  by  ' 
he  appellants  exception  and  submitted  to  the  Court  below  m  the  ar^iument  of 
he  ease  on  it,  merit,,  but  of  whicht  ai#q„tly,  the  Court  telow  to^lc  no  notice' 
namely,  whether  the  several  notarial  dUs,  under  which  the  ro»ponXoti  claim 
wore  sufficient  legal  convoyan^.  of  eightout  of  tile  ten,8hares,_I,t.  FrofljiW 
out  ot  the  five  residuary  legatees  of  Jemima  Ermiitin^r  to  P.  W.  E.  CftJtJoron- 
and  next,  from  tho  latter  to  Ilcnry  Hogan.  one  of  the  V^flSndents.    The  appel- 
lants contended  and  contend  that  the  deed  of  the  Ist  of  December.  1859,  being 
manifestly  mtcnded  to  be  a  '■'  settlement  bet;een  .  minor  be««,me  of  as«  and  hi, 
tutor,     and  "  relating  to  t!.e  odministratiorf-and  account  of  the  latter,"  and  no^ 
being,   nor  having  been  "  ptt-ccded  by  a,  detailed  account,  "^d  tl«  delivery  ' 
of  vouchors  in  support  thereof,"  as  required  b^  Article  31  tof  the*Civil  Cod<> 
an*  the  authorities  on  which  ihat  article  is  based,  is  a  nu|lity,  wd  that%orc- 
,OYer,  loth  It  and  tht^  nthcrnotarial-dMlu,».di!uu!j  ia  Mppoituf  tha,w8tMmJ6rtt.s'  f 
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^  ThoBtnkof    pictuisions  arc  too  Ioo>.e  and  A'jiguo  in  their  lanpuojie,  and  too  defcetivo  in  the 
WUUiinGo'Son  f^fcntial  rtquirenienls  of  nucIi  docunicnis,  to  admit  of  their  applicution  to  any  of 
'•tSr"     ^''<'  '••'"'■cs  0*"  the  apjiellonts'  capital  Btock  belonging  to  tiHb  estate  of  the  late  Mrs 
;  Garrett.  '  , 


7 


,  1  >'• 


t- 


Tlic  appellants  would  furihr r  tubuiit  to  this  Court,  m  they  did  to  the  Court 
below,  an  i^dditiouaroLjcction,  more  particularly  applicable  to  the  died  of  the 
aiht  of  October,  1868,  under  which' William  Gordon  llenderi-on,  one  of 
the  tcFpondents,  ijaims  that  Alexander  Heudertou  tntnx/irnd  to  hito  the 
ten  shares  in  question.       .  .    . 

The  ICth  Section  of  the  appellants'  charter  [19  Vic.^cap.  7<i]  diclurcs  every 
share  of  their  caj^ital  stock  to  bp  per.sonal  estate,  and  to  be  transmissible  accord- 
ingly ;  and  also  to  be  transferable  "  at  the  Bai'^\iccording  to  the  form  ofSchc- 
"  dule  A,  annexed  to  this  Act ;  but  no  traflsfer  shall  bo  valid  and  efifcctual  unless 
"  it  be  made  and  registered  in  a  book  to  be  k\pt  at  the  Bunk  for  that  purpose, 
"  and  be  therein  accepted  by  tjie  party  to  whom  the  transfer  shall  be  made,  or 
"his  lawful  attoriiey  ;-nor  shall  any  transfer  be  mad«or  allowed  until  thttraus- 
"  f<jrri«g  party  shall  huve'previously  discharged  all  his  debts  and  liabilities  to  the 
".Bank  exceeding  in  amount  the  value  of  his  remaining  shares,  if  any,  unless 
"with  the  consent  of  the  directors."  The,  17th  Section  provides  that  "the 
"  transmission  of  the  interest  in  any  share  of  the  capital  stock,  inconsequence  of 
"  the  death,  bankruptcy  or  insolvency  of  a  shareholder,  or  of  the  marriuge  of  a 
"  female  shareholder,  or  by  any  other  lawful  means  than  an  ordiiiary  transfer 
"  under  the  preceding  section,  shall  be  authenticated.by  a  declaration  in  writing, 

made  and  signed  by  the  party  claiming  the  transn-ission,  or  his  Jiteful  attorney^ 
"  or  in  such  other  manner  as  the  directors  shall  require  ;  every  such  declaration 
"  shall  distinctly  state  the  manner  in  which,  and  the  party  to  whom,  the  trans-  ^ 
"  mission  has  been  made ;  and  shall  be,  by  the  party  making  and  signing  the 
"same,  acknowledged  before,  &c. ;  an4  when  eb  signed  and  acknowledged,  shall 
"  be  left  with  the  cashier,  transfer  clerk,  or  other  officer  of  and  at  the  Bank  in 
"the  city  of  Mqntreal,  together  with  such  originalop  officially  authenticated 
"  documents  or  extracts  as  shall  be  necessary  to  substantiate  the  essential  aver- 
"ments  in  the  declaration  ;  and  thereupon  the  party,  claiming  and  proving  the 
"  transmission  shall  be  entitled  to  have  his  name  duly  recorded  in  the  regisrer  of 
"  shareholders  in  lieli  of  the  name  of  the  original  shareholder  from  whom 
"  the  share  was  transmitted,  &c."  Now,  Mrs.  Garrett's  will  directed  that  those 
of  her  shares  of  the  appellants'  capital  stock,  the  dividends  arising  from  which  she 
had  bequeathed  to  her  husband,  Dr.  Garrett,  during  his  life,  should  "  continue 
vested  in  the  name  and  under  the  control  of  her  executors  "  until  his  deatli,  when 
they  would  become  transferable  to  whomsoever  should  be  tficn  legally  entitled  to 
them.  From  the  time  of  her  death  to  the  present  day  the  shares  have  acbordingly 
remained  in  the  register  of  the  appeUants'  shareholders  as  belonging  to 
her  estate,  and  they  were  not  susceptible  of  either  transfer  or  transmission  uUtO^. 
after  the  death  of  Dr.  Garrett,  on  the  10th  of  May,  1864,  at  which  dateia^cord^ 
iug  to  the  respondent'  pretended  claim  of  title,  Alexander  He'ndersonI  became 
tutitled,  under  the  deed  from  Mi».  Thomas  to  him  of  t^ie  15th  of  July,  1863,  to 
the  ten  Shares  now  claimed  by  the  respon^^cnts.     If  ai,  he  should  have  claimed 
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them  by  a  d^lnraHon  of  trnmmtt»!on,  under  ti.e  above-quoted  17th  Section  of   T!mn.nkof 
the.ppellants   oRarter    when,  if  hi.  cl„i,„  hnd  been  admitted,  th,  -ppelknta  iJ^.ia'„X 
would  have  substituted  h...  „„mc  in  their  resi.ter  «f  shareholders  \i  lieu  of  the     ""'^T^- 
name  of  the  estate  of  Mr-.  Garro.t ;  and  he  could  then,  if  hehad  previously  din- 
,     charged  all  h.s  debts  and  linbili.ies,  if  „ny,  to  the  Bank,  in  jhe  appellant  tjuos-  ' 

fer-book,  at  th-e  B«nk  in  the  eity  of  Montreal,  ,^,</ „.„,A,,,^V^^^^^^^ 
manner  t/umm  th,form  pr...rnhe,l,  h.ivt,  legally  transferred  .hen.  to  whomsoever 
he  pleased.     Instead  of  .so  doin«,  however,  he,  by  the  notarial  deed  of  the  31st 
o    October,  18b8.  assun.e.1  to  tran.sf,.r  the  ten  shares  in  qUesUon  to  the  pre.sent 
.  clatmant  of  e.jrht  ot  then,,  n.mely,  to  William  Gordon  Henderson,  oi,e  of  the  .        ^ 

re.«po„dent.s.  The  nppHlnnts  respectfully  sub.uit  th..f  this  notarial  transfer 
should  have  been  held  by  the  Court  below  to  have  been  invalid  and  ineffectual, 
under  the  foregoing  provi.sions  of  ,he  appellants'  charter,  and,  consequently, 
should  have  d.snnssed  the  action,  in  so  far  as  it  respected  the  said  Ile/denson^, 
olaMuto  the  eight^^ut  of  the  said  ten  shares,  eveh  if  all  his  other  p4tensiona  ' 
had  been  found  sustainable. 

Under  the  foreiioing  vietv  of  the  o  .se,  the  appellants  look  with  confidence  for ' 
a  reversal  of  the  judgment  appealed  from.  "         . 

MorriH,  JimL.,   for  the   re.spondent._The   first  pretension    raised  by   the 
appellants  hk  the  pleas  and  at  argun.ent   w5s  th.t  the  said  twenty  shares   did 
not  fa  I  into  the  residue  of  Jen.in.i-  Ermatingers  estate,  and  havL  made  no 
«FCial  be<,uest  of  the  said  shares,  that  they  did  not  devolve  to  her  fi\e  residuary      ' 
iegatces  under  her  will.        »  •'  ' 

'  A  glance  at  the  terms  of  the  will  of  Anna  Maria  Ern.atinger  will  shew  that 
tills  pretension  is  untenable.  The  words  of  the  will  are  :-"  I  give  and  ^ 
^^  bequeath4I,500  to  my  .aid  sister  Je„;rn,a  Ern.atinger,  £1,000  whereof  are  to 
^^  become  immediately  upon  myMeeease,  payable,  as-signable  or  tran#rable  to 
my  said  sister  by  nir  ef  ecutors  hereinafter  named  ;  but  it  is  my  will  that  tl^ 
^^  interest  or  dividend^which  may  accrue  and  be  paid  from  and  out  of  £500  of 
my  said  stock  so  Ij^quea.hed  to  my  said  sister  shall  be  paid  by  my  said  ezecu-  --«^" 

to™>  "y  "apd,  Df.  Garrett,  so  long  a.,  he  shall  live,  and  that  the  principal 
^^  of  tM  8a.*^0(>,^artjof  the  said  £1,500  so  bequeathed  to  my  said  sisteifcduili 
^^  not  h^payabf^^or  tramftrable  to  my  said  aister  or  her  heirs  or  leghtalM  I 

ayV^tluj  decehse  of  my  saiot  husband.     But  that  upon  the  decease  off  y  i.id  ■  ° 

|Tru-iB5nd,  her  8a.d  capitalstoefcof  £500,  part  of  the  said  £1,500  so  b^quithed 
to  my  said  sister,  shall  immediately  thereafter  become  payable,  assignable  and 

^^  shall  be  payabk  assignable  or  transferable  to  any  person  or  persons  to  whom       " 

she^  may  have  fceque^thed  the  same,  and  until  the  death  of  my  said  husband 
8hall  continue  vested  in  the  name  and  under  the  control  of  my  said  executors  •' 
By^a  codicil  to   the   will,   the  legacy  of  £1,000  so  immediately  payable 

>^JemimaEmati„pr  after  the  death  of  the  testatrix,  vas  reduced  t^ 
interest  of  which  to  be  paid  to  Dr.  Garrett  during  tis  life,  iu  the  worda  following  • 

-'L     *  r\       .?.  ^""'^^''"••^   ""te  void,  an*  do  hereby  cancel,   annul 
and  revoke  the^saidk^^^  - 

oy  my  said  last  will  wd  testament,  and  in  lieu  and  place  thereof  I  do  ' 
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M?»t"''i''.nd  "  •''"■^^y  3'''  ""''  *f?«««'A  unto  my  snid  sister  Jemima,  io  and  for  A«-«wn  me  and 
iii«dci|52"°  "  "'  ^^^^'^'^ndUpotal  tho'fium  of  £600  currency,  and  I  hereby  further  will  and 
etii.        "  bequeath  the  remaining  sum  of  £500  currency  unto  my  said  husband,  the  said 
''  George  Gnrrett,  in  trust  for  his  diiuRhter  Ann.     It  is  also  my  will  and  desire 

-   r  "  ♦•'"'^ 'he  iH/«r(»«^  and  r*>DfnMf«  arising  from  and  out  of  the  Ruidtwoiegacics  of 

.     ^£500  each   Phnll   bo  received  and  enjoyed  by   my   siiid   husband    during 

"  his  natural  life,  and  the  principal  at  his  death  only  to  bo  paid  to  the  said 

"  Jemima  Ermatingor  and  Ann  Garrett  respectively,  as  hereinbeforo  bequeathed. 

'I  And  I  do  by  these  presents  confirm  my  said  last  will  and  testament  in  everV 

"other  respect,  declaring  these  presents  to  be  a  codicil  thereto,  and  the  same, 

,  "  together,  to  be  my  Inst  will  and  testament,  and  as  such  I  do  hoKoby  publish 

^  "  and  declare  the  srime. " 

/  ^''^  ''"'■ds  of  <he   will,  "  I  give  and  be(|ueuth  to  my  sister,"— «  The  prin- 
"  "'P"'  of  ♦'•e  said  £500  so  bequoathed  to  jiiy  said  sister,"^:—"  if  sh6  bo  not  then 
■""'•PK  [*o  "it.  at  the  death  of  the  testatrix]  shitll  be  payable,  Ap.,  to  any 
,  "person  or  persons  to  whom  she  may  have  bequeathed  the  same,"  and  the  words 

of  the  codicil,  "  J  do  hereby  give  and  bequeath  unto  my  said  sister  Jemima,  td 
.  "and  for  her  own  use  und  at  her  ovn  dUpoial,"  all  shew  that  the  two  sums'  of 

£500  each,  mentioned  in  the  will  and  codicil,  were  aWSolute  bequests  to  Jemima' 
^     subject  to  a  usufruct  in  favor  of  Dr.  Garrett,  the  testatrix's  husband ;  th?  prin] 
y    cit)al  during  his  lifetime  to  remain  under  the  control  of  the  executors,  who  were' 
'  •     charged  with  seeing  that  the  dividends  were  regular^  paid  to  Dr.  Garrett,  and' 
after  his  death  to  be  paid  to  Jemima  Ermaiingcr,,.or  to  whomsoever  she  mi.'ht 
have  bc(iue:ithed  it.  '  °  - 

It  is  evident  that  the  testatrix  intended  to  leave  the  £1,000  to  som« 
one.  That  person  cannot  have  been  Dr.  Garrett,  for  he  was  only  to  get  the  inte- 
rest;  it  must,  therefore^  bvve  been  Jeiuima  Ermatinger^  and  to  say  that 
the  above  sum  did  fiot  i^rta  part  and  parcel  of  her  estate'is  a'^^^raordinary 
pretension  on  the  part  of  jthe  appellants.  "^wKf 

,  A  vast  amount  of  ingenuity  seems  to  have  been  expended*5^  part  of  the 
appellants,  in  drawing  a  v^ry  lengthy  pfea,  all  with  the  vievrf<)f  sWing  that  the 
five  residuary  legatees  o^  Jemima  Erm^tinger  were  en^tled  to  no  part  of 
the  said  £1,000,  and  wincing  up  with  the  declaration  tihat  it  belongs  to  persons 
unknown.  As  the  appella^b^ seem  to  have  argu^themkelves  into  total  darkness, 
the  respondents  have  e^er^  confidence  that  the  Court  will  dismiss  their  appea 
and  maintain  th6%e8p(Jnde(it8  in  their  rights,  whiclvat  great  expense,  they  hav 
established- by  a  clear  chalini  of  title.  -^^"""^'-——-^^^^^ 

The  next  pretension  of  ihe  appellants  is  contained  in  the  fWlow^gworcIs  v.. 

their  plea :— "  That  hj  thej  aforesaid  wilUf  the  late  Anna  Maria  ErmatingeJ, 

"  her  aforesaid  twenty  shafes  of  the  defendants'  capital  stock,  of  which  the  said 

J'  ten  shares  forced  a  part;  were  declared  to,be  non-transferable  untU  after  the 

*^'  death  of  her  hugband,  the  said  George  Garrett,  to  whom  the  dividends,  in  ie 

"  mean^me,  were  bequeathed. 

"  That  the  said  George  Garrett,  as  hereinbefore  admitted  and  alleged,  died  oo 
"  or  about  the  10th  of  May,  1864;  and  if  at  that  date  the  said  Alexander  Men- 
*'  dereon  had  any  right,   title  or  interest  in  or  to  the  said  tea  sharcf  he 
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ia»  bound,  b,  the  provision  in  that  behalf  of  the  17th  peotion  of  the  defend-    Thon.nk6f 

'ants  charter  (19  V.e.    cap.  76)  to  claim  the  tran«ni«^rn  to  him  of  the  «id£S£ 

"shares,  and  to  authentfoata  hi*  nl«im   «f.  #..».-.:_..„  l_  .    ,    ■       .      .    '"A'.'.'-'S"?!*** 


^  '     -r-  "/  —  "— «•  "IB  u^BUBmunon  lo  oim  ot  tbe  said 

shares,  and  to  authenticate  his  claim   of  transmission  bj  .  declaration  in 
writing,  made  and  signed  by  him  or  his  lawful  attorney,  and,  after  being  duly 
"acknowledged,  as  wquired  by  the  said  section,  left  with  the  cashier,  transfer- 
clerk  or  other  officer,  of  the  defendants,  at  their  B.iik  in  the  city  of  Montreal 
together  with  such  original  or  officially  authenticated  docun.ents  or  ektracts  as 
^  might  be  necessary  to  substantiate  the  essential  averments  in  such  declaration 
in  ^''t'-'g  contained,  distinctly  stating  in  writing  the  manner  and  means  in 
and  by  which  he  the  said  Alexander  Henderson,  bedame  entitled  to  the  trans- 
mission  to  him  of  the  said  ten  shares;  that  after  the  death  of  the  Said  George 
Garrett   as  aforesaid,  the  said  Alexander.  Henderson  never  made  any  suTh 
declaration  in  writing,  claiming  the  transmission  to  him  of  the  said  teh  shares ; 
and  that,  as  by  the  1 6th  section  of  the  defendants'  said  charter,  it  was  and  is 
required   that  every  share  of  their  capital   stock   shall   bo  transferable  at 
he  defendants  Bank  according  to  the  form  prescribed  in  and  by  the  said  sec- 
tion  and  that  no  transfer  of  any  share  shall  be  valid  and  effectual  unless  it  be 
made  and  registered  in  a  book  kept  at  the  defendants'  Bank  for  that  purpose, 
and  be  therein  accepted  by  the  party  to  whom  the  transfer  should  be  made^o^ 
^  his  lawful  attorney,  it  was  not  legally  competent  to  the  said  Alexander  Hen- 
derson,  by  the  said  notarial  acte  of  the  31st  of  Gotbber,  1868,  to  transfer  and 
convey  to  the  said  William  Gordon  Hendcr«,n,  oi^e  of  the  plaintiff.,  the  said 
ten  shares   or  any  of  the  said   ten  shares,  or  any  share  whatever,  of  the 
defendants  capital  stock,  and  that  the  said  notarial  acte  was  and'is,  therefore, 
"  null,  void,  and  of  no  effect." 

The  appellants  then  proceed,  i^h^fr  plea,  to  stat«f  that  they  have  no  other 
interest  m  the  matter  in  question  than  that  of.seeing  that  the  shares  of 
their  capital  stock  are  neither  transmitted  nor  transferred  to  any  person 
aot  l^lly  entitled  te  such  transmission  or  transfer. 

•»?*Mrflf  .''^  "'''■"S  ^^^  if,  notwithstanding  the  premises  pleaded, 
It  should  be  held  that  the  plaintiffs  were  ^titled  to  their  conclusions,  they  (the 
plaintiffs)  be  condemned  to  pay  the  defendants'  costs. 

In  answer  to  these  pretensions  of  the  appellants,  the  respondents  say  that  they 
are  at  a  loss  to  imagine  why  the  appellants  have  come  into  Court  with  such  . 
plea.     They  say  that  they  have  no  other  interest  than  that  rf  seeing  that 

lj!l7.f  "**' ™f '*'  '*^^  "''"*''  ''"'''^''"^  to  any  person  not  legally 
SI  •  W-n  •  n^^!,  *•''"'  ^'  '^'^  ""«*  grounds  which  are  purely  technfcal  ? 
Supposing  Wilham  Gordon  Henderson  legally  entiUed  to  these  shares,  why  is  his 
claim  resisted?  Why  brougBt  before  the  Court  upon  a  matter  of  fom?  Why- 
is  the  first  judgment  not  submitted  to  ?  ' 
The  appellants^were  aware,  for  a  considerable  time  before  the  plaintiff  (Wil- 
ham  Gordon  Henderson)  fyledhis  declaration  of  .transmission,  that^e  was  about 
to  make  it,  and  were  frequently  consulted  about  the  documents  required  to  make 
the  necessary  proof.                     _                    '                          ^          wu«m 

_  Theae  documents,  which  the  C^urt  will  perceive  «e  very  numerous,  were  got 
together  at  great  expense  and  trouble.     The  respondent,  all  this  time,  naturdiy 


UunderMa 
etal 


-r:y^: 


182 


COURT  OP  QIJEEN'S  BENX'H,  1870. 


M?n"i"'M  ''"PP«'»J  *^n'  li"  w»»  acting  in  due  form  and  taking  the  proper  course  to  got  po«. 
"^^liSr^S"""*"^'""  ^^  '"'  P'OFX^'y-tlic  only  question  raised  by  the  Bonk  being,  Are  you 
oi  ,1.        the  lcgajtej»ner ?    The  appcllanls dcclaro|thcy  wore  not  satiMfiod  with  the  plain- 
»  tiffVlTtlc,  and  for  t^o  M  time,  in  their  plea,  raised  the  hair-splitting  argument 

that  in  ease  the  Coatt  should  bo  against  the^  on  the  merits,  on  (ho  question  of 
title,  it  should  Ihs  held  that  the  plaintiff  had  n^t  mado  his  claim  in  the  legal  way. 
That  instead.<if  transmission  being  eloimcd  by  him,  it  should  have  been  done  by 
his  «M/fH/vand  then  in  ti  way  unworthy  of  a  corporation  such  as  the  Bank  of 
%.ntreJi1,  asked  that  in- case  ihey  should  fail  upoh  every  point,  in  case  all  their 
ppecious  and  hair-splitting  arguments  sl,ould  be  of  no  avail,  that  the  party  who 
succeeded  should  pay  their  costs— a  logical  ,<jonclusio^,.  truly.  If  the  appellants 
wanted  np^rely  to  have  a  judgment  confirming  the  titto  and  to  save  the  costs  pf 
litigation,  Hioy  could  have  taken  the  benefit  of  the  4th  S^tion  (24  Vic.iiap.  91) 
intitultdjf'An  A"c*t  to  Amend  the  Charter  of  the  Bank  of  Montreal,"  which 
;  allows^the  directors  of  the  Bank  of  Montreal,  in  case  theXentertain  reasonable 
^  doub^  as  to  th^yegality  of  any  claim  to  any  share,  dividend  ^deposit  of  or  in  the 

8ai»  Bank,  to  j|rcscnt  a  dccliiration  and  petition  to. the  Superior  Court,  setting 
forth  the  facts;  aftd  praying  for  an  order  or  judgment  adjudicating  and  awarding 
said  shares,  diyidcn^  or  deposits  to  the  partjr  or.  parties  legally\entitled  tq  the 
same,  in  which  case.yie  costs  on  obtaining  such  order  or  judgmeikt  will  be  pay- 
able by  the  party   iiP,  parties  to,  whom  the  shares,  dividends  orNleposits  are 
declared  legally  tb^eloJi|L'.     In  the  present  case  the  appellants  refused\o  resort  to 
the  inexpensive  course  ptointed  out  by  the  said  amendment,  and  having  toreferred 
to  risk  the  expense  of  a  citntosted  suit,  and  to  go  into  appeal,  cannot,  in  t^son  or 
justice,  expect^  be  let  off  the  costs  occasioned  by  their  own  rash  acts. 
But  to  take  the  objectioiiygf  the  appelliints  upon  its  merits. 
The  Act  1 »  Vic,  cap.  TG^Was  framed  in  the  interest  of  the  Bank  of  Montr^l, 
and  for  their  convenience.     iKin  no  way  altered  the  common  law  under  whicFl 
any  person  has  a  right  to'sell  his  interest  in  hfs  estate,  personal  or  real,  to  any^ 
other  pers'on  for  valuable  corisideration. 

It  was  not  by  virtue  of  th^/?(,<\ontained  in  the  16th  section  of  said  Act  that 
bank  stock  became  personal  estate  ;\t  was  personal  estate,  and  could  be  sold  and 
,  transmitted,  before  that  Act  was  passed. 

The  16th  section,  by  its  terms,  .^lea%  shows  that  the  Act  has' reference  only 
to  transactions  had  in  relation  to  actual  transfers  in  their  books.  The 
words  are :  "  Every  share  of  the  capital  sWk  shall  be  held  to  be  oersonaL^eatate, 
"and  bo  transmissible  accordingly,  and  aU  shall  be  transferable  at  the  Bank, 
"■  according  to  the  form  of  Schedule  A,  jnnked  to  this  Act." 

The  Act  creates  a  distinction  between '''tknsnnissible  and  transferable,"  It 
Bays :  "Every  share  shall  be  held  to  be  personal  estate  and  be  transmissible 
V  accordingly,  i.  e.,  in  the  way  personal  estate  isVtr^nsimissible  by  law,  but  shall 
'\be  transferable  ut  the  Bank  according 4o  the  fo^  of  Schedule  A."      ♦' 

Ut  is  only  transfers  at  the  Bank,  in  their  books,  Yhich  must  be  made  in  the 
fotai  of  Schedule  A^  but  who  fias  the  right  of  «iyib^  to  anybody.  You  cannot 
sellUr  discount,  or  transfer,  for  valuable  con8ideration,^^our  just  claims  to  Bank 
of  Montreal  stock;  of  to  anything  else  ? 
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<18Jf 


Utlkl. 


Thore«pondent8,areoorfidont  that  the  Court  of  AfiTw,iiU«;ii    ■  . 

.uch.  doctrine.     The  tr.«fer  under  w^\::p^r:  Lrrr;  »5^^^ 
"lawful  ™ean,"  of  trao-nf ««oa^i»hi„  ,he  meaninrof  the  17th  SocZ  Z  it     '«- " 
■J^Utcd  under  said  «oo|lon,ii^ueh  a  transferee,  to  „.ake  the  deS^:J 

What  the  Bank  of  MontL  ean  and  Is  authori.ed  to  say  is  this  vl«  that  thev 
w,l.  not  „.ake  any  transfer^n  their  book,,  or  recognise  the  ritrulf' l^^'^l 
claiming  transmission  6f  the  interest  in  any  share  of  their  eanltalLlkT  "^      \ 

;;:ir  ? '''''  «^-^--Ho.der.  un.i  ..h  tra;!::urt ti^^^^^^ 

by^^dec^tic..  w„t.,^  .^,„„,  ,^„„,  ,^.,.„  party  e.almln,thrS 

In  the  present  case  tJlo  respondent  (William  Gordon  Hendor8on)-ctaimi„?  .u' 
transmission,  has  conformed  himself  to  *he  Act  and  made  the^^Zart 
iron  in  writing,  duly  authenticated.  wKlI  authen.iealed  documeTts  „Zst '  ^ 
prove  the  allega,  ons  thereof,  and  ItTrcquires  the  exercise  o    a  r^Zbt 

le!f  D  ^•'^^""'^ J*:  .^^^4  «f  «'e  par  value  of  «4,000.  standing  i„  the 
name  of  Dame  Anna  Maria  Ermatlnger,  deceased,  in  her  lifetime  wife  of  Geor'e 
Garrett,  a  retired  army  sui^con,  also  deceased.  " 

m  Ws?:!' 'rJ  ^J"'""^''  ^^'"''""  ^"''""  ^"''^'^"'  ""'J  ^Vllliam  Ermatln^r 
ni  his  c  p.,e.ty  of  curator  to  the  vacant  estate  of  ttio  lute  Charles  Oakes  Erma 
.nger.  having  become  proprietors,  by  several  title.,  of  ten  of    le   haref  aTd 

.pp»led  W  w„  p™,„„„„d  i.  ,fci.  .,,.  3,,^  „f  !;■       1869'  ^' 

iw  .i  .Tnr  ;  ■•  *•  *"""'  """"^'"^  <»  ™°«"» ".  it  i.  right  to 
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^lo'il'ir,"  .iCfi      That  ^tbo  voriou8\  tramfcra   through  which  the  pla^ntiflii    oltimfiire  null, 
4i.'"!X'm""  because  thoy  have  uot  l^oen  made  iu  the  manner  proaoribed  by  the  18th  Section' 
*'"■        of  the  Act  19th  Vic,  ohnp.  76.'   Now  that  this  mode  of  tronsfor  is  ^ojquisite  fw 
the  formal  recognition  of  ^aroholdcrs,  is  admitted  ;  but  a  doctrine  cnioiatcdio 
the  iloatt,  to  tho  effect  that  the  submantial  rij^ht  in  the  shares  of  thejBank  can- 
not be  conveyed  otherwise  th<yi  by  a  document  signed  at  their  ooupi^  in  Mont- 
real, would  not  only  be  contrufy  to  all  principles  of  law,  equity  und  Jiisticc,  but 
would  have  a  fearfully  flcprcciatpiy  influence  on  the  stocltof  that  gredt  financial 
institution.     The  c^uho  of  this  action  was  the  refusal  on  tho  part  oflthe  Bank 
to  acknowledge  the  rcHpondents  u«  shareholders  in  the  form  prescribed  by  the 
statute.     Its  objoct  IIb  to  secure  tp  them  such  recognition.     His  Hoi^or  would 
udd  a  few  words  as  to"  costs.    The  oppcllants,  evidently  conscious  of  Jhe  weak- 
ne«8  of  their  objoctiond,  cbiiiwd  that  if  U  should  bo  hold  by  the  Court  that  tho  ' 
plaintiffs  were  eutitlcd'to  their  conclusions,  they  (tho  plaintiffs)  should  be  con- 
demned to  pay  cotets.     This,  iu  any  case,  <vo\jld  be  a  non  sequitur  but  it  is  moro 
Burprising  that  it  should  appear  iu  this  than  h)  any  other  suit ;  for  had  the  appcl- 
lants,  instead  of  repelling  the  claim  of  this  rcspd^dents,  confined  themselves  to  the 
intimation  of  doubts  as  to  legality,  and  availed  themselves  of  tho  very  liberal 
provision  made  in  their  favor  by  thd  Act  24th  Vio,  chap.  91,  sec.  4,  thoy  would 
have  presented  a  petition  to  the  Superior'  Court  to  remove  «uoh  doubts,  and 
whatevt^r  might  have  been  the  result  they  would  have  had  no  ooBtB  to  pay.    But 
having  ph>(iWd  boldly  Cb  dfeny  tho  respondents'  rights,  and  having  dared  them 
to  an  encounter  in  the  forensic  lists,  the  appellants  must  be  mulcted  in  costs,  la 
jteint  du  plaidemr  Umiraire.     Therefore  the  unanimous  opinion  of  this  Court  is 
that  the  judgment  of  the  Court  below  should  be,  as  it  is  hereby,  confirmed,  with 
full  costs  in  both  Courts  against  the  appellants.  \ 

/      Jujjgmaot  confirmed, 
i^*.  Cry^fn,  <?.C.,  for  appellants. 

Ritchie,  Morris  &  Rose,  for  respondents. 


V  •-     (J-  L.  M.) 
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MONTREAL,  2l8T  FEBRUARY,  187J)*''' 

.,1       ^oram  Beaudbt,  jT 
Thompson  et  el.  vs.  JDesaaint. 


\ 

A 


HiLD :— f  Imt  wben'an  ordw  for  goods  hta  been  glTen  at  KuaonrMka  to  •  tnvelliiif  mgmt  or»  aw> 
I  ^  oanUlebouM'inUoiitreml,ontbeexbiblUonofHunple«,MidhMbeen*fterwanUMM|>tedb7 

'v>,"  *    the  Montreal  houae,  and  the  good*  forwarded  by  railwaj,  aeoording  to  the  InitmoUoM  of 
"  ■       the  purebaier  who  p  aid  t^e  n«lght,  the  right  of  aotlon  origliiated  at  Montnal. 

This  was  a  hearing  on  an  execration  diclinatoirt  which  alleged  that  the  eauu 
of  action  originated  at  Kamouraska. 

Tl^  action  was  brought  against  the  defendant,  described  ul  residing  at  Eamon- 
raska,  to  recover  the  price  of  certain  goods,  all^d  in  the  declaration  to  have  been 
■sold  and  delivered  by  the  plaintiffa  at  Montraol. 


'^ 
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Jr^VTl  '"''•"/,'^'°7«'"P'°d  I'y  the  plaintiffH  in  Montreal,  the  good-  were 
-    there  paeked  .„d  delivered  to  the  Kuilway  eo.«pany,  who  deiiv  red  tL,.t  the 

■JrnZlt     '  n  t"''  "°"'""^°^  '*""'  "°"«"''"8  to  the  well-Hettled jur- 

.prudenco  of  our  Courts,  the  cau»e  of  aetion  meant  the  ,ohoU  eau«,  of  act  on, 

.1  llir,    f ''  u""  ?'"''""  '"-  »'>"  «•""«  «^*»'«  -<^-  -^  K-ou! 
h  Uhl  d         ^     ^^  7"^^  not'be brought  in  Montreal.     He  fcrther  contended, 
that  the  delivery  waa  «!«,  at  St.  Pasehal  and  not  at  Montreal. 

railway  to  &t.  Paaehal  by  defendant's  inatruetiona.  and  that  he  paid  the  freight 

dehvery  of  the  goods  («.  f„r  aa  the  plaintiffs  were  eoneerne'd)  j2Z't 

Mon  real;  .n  other  words,  that  the  delivery  to  the  Railway  company  was,  under 

he  orcumstanees  a  delivery  to  the  defendant.     He  further  contended,  tiat  the 

<rr    .        f"'''^^^ '^»; '•>«  I'ri-ging  of  the  action  "  before  the  Court  of  the 

riltoftl  t"'l  I'^'r  ''^'''"''''■"     ^-"^  •>«  *•-  -'Kued,  that  the  ' 
n^A<  of  act«>n  ^.„a/«rf  ,a  the  acceptance  of  the  order  in  Montreal  and  the 
delivery  therp  of  the  good,  in  accordance  wiih  such  order. 
*The  following  was.  the  judgment  of  the  Court:— 

vll'^I^Zp  *,  *  *  "^'"''''^"•"'  <!««  l'*  ^e"t«  f«ite  en  cctte  cause  I'a  6ii  sur 
ordre  du  ddfendeur  d'apr^  ^hantillons  A  lui  montr^s,  et  que  les  effets  vendus 
•u  d^fendeur  ont  4i4  comptds,  pe8<5s  et  m-esur6.  en  la  ci.d  de  Montreal,  oi£ 
chl7«  y"f  T  "^^  ""  ~'1  ^'  lu  compagnie  du  Grand  TroniS. 
ve  tu  d^s  dispositions  contenuca  Jans  c Jdeux  articles  la  vente  n'a  6i6  pa'ftite 
Gyration  le  droit  d'action  a  pris  naissance,  en  la  dite  cit<S  de  MonLal,  inddpen- 

aircc!!/ d  ilT'  V"''''  «°°^^--«.  -'-"t  lesdispositions  de  I'artYole 
.  34  du  Code  de  Pj^^dure.  Taction  pouvait  etre  port^e  devant  oette  Cour ;  ddelare 

U  dite  exception  mal  iond^o  et  la  renvoie  avee  d^pens." 
.     Bethvne<iBeihune,Torf\amtiff,,     ^^''P*^'^^ ^^^inatoire  Ah^,>^. 

J^outre,  Doutre  d>  Doutre,  for  defendants 
(8.B.)    '  ^ 
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CUICUIT  COUIIT,  1870. 

MONTUKAL,  l»T  APRIL,  liTO. 

Coram  Torranoh,  J. 

'  No.  616.  ^ 

Joteph  ft  vir  V.  fAtjutt. 

ll«tD,-Tli.»  wh..roi|„rlyl.,yu..b«,K„v,..n  wnt  of  Ih.  pl.lnlllTth.M.  in  ord«  for  ,ood.  lo  bt 
•u|>pllml  by  i|,„  |,i„|„,i(r.  |„  M.>i.ir...il.  .coor.llnir  lo  •  Himph.  .xhlbllud  b,  lb«  mki.I,  .nd  Z 
orilr,  WM  llll.d.  iiid  tli«  R.)od»  .u L-d  «l  M.,iiliv.l,  lh«  rl|ht  of  Mtlun  •ruM  lii  »loni,«l. 

H  **■"  C(JUIA.M.  Tliiu  fia«o  ill  before  the  Cimrt  on  an  exception  divlimtoin 
ullcKlnK  that  tho  right  of  action,  C.  C.  P.  :{4,  h«d  not  .riHou  in  tho  di»triol 
of  Moutroul,  whoro  tliu  dcfondunt  had  been  summoned  to  tppettr.  It  up|Mmni  in 
uviduMOc  that  ono  Bonjumin,  uotinK  uh  ugent  of  tho  pluintitfri,  offorod  tho  defcii 
dunt  at  Quoboc  n  Himiplo  of  Koodn.  Tho  dufuiidunt  ugrood  to  buy,  and  thu  pluiu- 
tiffs  at  Moutreul  accepted  the  ttrnm  and  dolivered  tho  fcoodn  to  tho  U«iiro«d 
Company,  at  Montreal,  for  tho  defendant.  It  hua  boon  decided  again  anil  affam 
in  Ennland,  and  atw  by  our  Court  of  Appouia,  in  Smical  vb.  Chenevert,  6 
L.  C.  J.  40,  tlwt  thecxpresaion  uwd  by  tho  atututo, "  caune  of  action,"  ni6bntthe 
whole  oauao  of  aotion.  Uua  tlie  Code  df  Proooduro  changed  the  rule  by 
,  UHing  tho  wordH  "  right  of  action  ?  "  1  find  that  Mr.  Juatico  Boaudry,  in  ttie  ciue 
of  Thompson  et  at.  va.  Demiint,  C.  Court^^o.  320,  baH  decide  I  (2lBt  February, 
1870)  tliut  tho  defendant  could  be  8unimon<!rtvto  anawer  where  the  right  of  actiou 
has  been  perfected.  I  feel  it  to  bo  my  duty  in  tho  pame  Court  in  a  non-appoal- 
"^'o  "'"'o  «o  follow  thia  dcciaion,  reserving  to  myself^the  right  of  reviewing  the 
dcciaion  in  an  appealublo  coao,  if  the  case  ahould  present  itself. ^ 

,_-,„,  \  'Exception  disnii.sHed. 

J.  O.  Joseph,  for  pluintiffa.  \  ^    ,J  Oi 

Jiruni't  «(•  Jiertrand,  for  defendab^. 


(S.B.) 
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SUPERIOR  COURT,  1870. 

IN  R&V^W. 

MONTREAL,  3l8T  JANUARY,  1870. 

Coram  Mondelet,  J.,  Bbbthblot,  J.,  Mackay,  J. 

Wo.  1671.      ' 

The  Bank  of  Toronto  vn.  The  European  Assurance  Society. 

ilMLD-.-iRfyening  the  Judgment  of  the  Superior  Court)  Th«t  the  allowing,  by  a  bank  manager,  ef 
n?erdrafta,  without  seourlly,  Uan  irregularity  within  the  meaning  of  a  policy  guaranteeing 
the  bank  against  luch  lou  as  might  be  oceaaloned  to  the  bank  by  the  want  of  integrity, 
bouenty  and  adellty,  or  by  the  negllgnnoe,  deDiulli  or  irregnlaritlea  of  the  manager, 
wher»,  In  the  opinion  of  the  Court,  the  evidence  established  that  the  nunager  concealed 
the  ftict  of  the  overdrafts  tton  the  head  offloe  by  flctltloaa  raturne,  Md  acted  in  iniproper 
concert  with  the  parties  whom  he  allowed  to  overdraw. 

This  w^  an  appeal  by  the  Bank  of  Toronto  from  the  judgment  rendered  in 
the  cause  by  Monk,  J.,  diamiflsing  the  aotion,  a  report  of  whioh-will  be  found, 
13  L.  C.  Jurist,  63. 

^_ -^ '         : 
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""  '"  «*'"«ncc,  Uio  dofundaiitM  won  iiiiblo  J"T''"  •"<« 

I  ho  r^mnrkM  of  th«  Hm  w«ro  a.  follow- :-  ^"  AMru^" 

/  .... 


MoXBiWr,  J. :      Till.  i.  .  ««,  „f  o„,..ia.r„l|«  i„,n„„.„„       I,  |,  .„.  „,  „„ 

M,«L.         "^  '        "'" '""'  '■■'".''•  "  ■«•»'  »'  "•""«»'  ii..™or, .. 

.1  N?'i'5  'i  »",'•"  '■°'»""l""J  "■"'  I-i'l".  Alo..„,lc,  Mui,o  i.ll„,od  tW.™ 
IL'S.OOO     Niol.« «  Jt'ir I  •         '""""»•»'  «1«.«00,  und  tho  ovordniftn  iiro  over 

rulo  lollowod  i«  b..nk.ng  lUHi.tuUons,  allowed   Nichols  &  J{obia«on  a  firm  of 

.      rok.r«  .„  Montreal,  to  druw  frou.  (he  fuudn  of  the  »«id  b«„      „rl  «„  „"  o, 

hriIh7M"'T«t'r"""""'^^  Froo,their„fT^^^^^^ 

A  already  moauouod.  Nichok  &  ltobi„.o„  failed,  and  bcca».e  insolvent      It  i« 
0  .„  evidence  that.  i..  order  to  dceive  th,  bank,  Munro  managed  bv  fie 
rdU Vi  !  ""  jf "'.  T'''  ^"  ""ii -n-'  t»>«t  there  was  a    In'  ' 
<MhVX     n„  h         "  ''"'•'"°«  "8'"«^'«'«.  we.^  f«My  reported  to  bo  tho 

I^ei  e   h  7  I    .  r'^^^^^^^  course  which  Munro  followed,  in  %der  better  to 
d^eive  the  bank  adthon.ies  and  prevent  them  fn,n.  knowing  what  bo  wasdoin^ 

ir.     K^        """f  T  '''""'*'  '*"'P"''"'"^  •'"P""'^'  «i»''«'  i"  gold,  draftsfunac- 
wCh  wt'"t  "  """.'^  "'r  '""  '^'^  "'^  '■""^'''  -•^  «»»'-  avaiiablV'pap^  r 

rrrSdt  *^f  7"'  '"'^''  ''•«-'"«  dishonest  and  dishonorable  imposition  - 
r^r    The  b    I  '  ?"?  !f  f  ""  -PP-'^-^^olor  of  truth  to  his  monthly 
repcrto.     The  bank  was  by  this  dishonest  and  fraudulent  course  kept  in  iunoranoe 

yveu  to  the  defendants  by  the  bank,  intimating,  of  course,  thit  they  would  look 


HiMi^if, 
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,  ,     »  •  — - 

ik)«n> "  Tluro  nri)  no  ixprexNion*  wliirh  cnn  odcqunloly  GharactArlto  iiuoli  oonduol  oi» 
llic  jwirt  ol"  MuiMo.  A  M'ltn  "liltJ'*  •fniiip,  who  inBuduciousmid  cynical  to.iuch 
1  poiin,  »lioiil<|  Ik-  hriiiid.d  with  n  iiiiiik  of  reprnbution.  ilowoin  hoiimt .men 
»ii  w  in  nny  other  li^ht  the  doinjB^H  of  un/ono  wlio  men  moneys 4rhich  are  not  hi* 
.  ;  X  own,  iiH  ill  ihix  eiiwt.^r  dcjionitli,  gr  public  lundn  2,  If  tliiM  Ik;  d  it  fruudfwh«t 
dot'*  friiud  iiioon  ?  ^ 

The  ikliiidiintii'  (KMltion  in,  niuinly,  (hut  Munro  hnd  a  riqht  to  allow  rucH  ' 
ovcrdriini*,  thiit  ho  did  it  in-nnod  Kuilr,  and  tlmt  plniotifT^  wore  not" Ignorant  or 
Kuch  courw.     With  n-jfanl  to  the  |K»w«r  or;^BUtln.rity  of  Munro  to  allow  lucK  " 
ovenlniflH,  it  In  nioKt  oondufivuiy  tutiiliiiiihud  by  tlio  uvidonoo  (bat  ho  had  no  mioIi 
authority  iih  uii  iigcnt,  thit  he  wii»  ordori-d  n4t  to  allow  luch  OTerdraf(n,  tiit 
inhtrucli'inii  of  the  blink  b«iiif:  of  thjj  wtricUiit  dewription.     Aa  to  thp  u«nj:e  of  " 
bunkd  on  lliiM  point,  w«  hiiv.i  the  bout  poH>.ibIo  evidence     Mr,  MoCulloiih,  iho 
cdHhicr  of  tliij  City  Hunk,  u  p(«i|ll.nian  of  j^rcut  intclliucnoo  and  cxpcr'ionoo,  tulk 
UB  that  iincntd  of 'bunkM  in  diffmjnt  piirts  of  the  country  arc  not  allowed  (hat 
powr  unhes  tiny  hnvc  special  pernii(.Mon  from  the  hpnd  oflSoc ;  that  (hoy  nro 
forbidden  to  allow  overdrufts  by  their  inxtruotionN.     Mr^  McCullooh  adiln,  iliit 
n  party  who  did  it  wan  at  once  diHntiH.M>d.    |If,  moreover,  ftntca  thnt  the  diwsrctiot* 
of  their  ng.ntH  Ih  limited  entinly  to  the  cudtomem  who  hnvo  been  approved  by 
the  head  office.  . " 

Whether  the  defenduntu  were  aware  of  the  couiw;  followed  by  Monro  mnRcni 
very  little.  Tbey  arc  his  weurity,  and  all  they  hnd  a  right  >wiiii  (hni  the 
moment  he  woh  found  out  they  hhould  le  informed  of  it  ■  thi»  wim  done.  Wlmt 
renders  more  incxcuHublo  (ho  conduct  of  Munro  is  tliat  ho  cngaped  in  Bpt>oii- 
Iati..n8  in  gold  with  Nicholn  &  Hobinjton,  out  of  the  funds  of  th«  bank.  'Munro 
was  examined  as  a  witnewt.  He,  of  coufHe.'lrieH  to  cover  hiM  guilt,  but  iHU^evasivo 
anxwerH  cannot  much  avail  him.  *  '^o 

Upon  the  wly.lo  I  a'lu  eldarly  of  opinion  that  Munro  ha^  been  guilty,  na  c«i)|r  . 
plained  of  by  Iho  plaintif!«  in  their  declaration,  of  want  of  integrity,  honestyjir 
fideliVj,  und  nejiligenco,  defuults  and  irregularity,  and  that  defeudanta  are  bound 
to  indemnify  plaintiflfs  to  the  extent  of  «1,^,000,  the  amouht  of  the  guarantee  in 
queBtioii.  It  follows  that  there  ia  error  in  tl|0  judgment  appealed  from,  rendered 
by  (he  Superior  Court  of  the  DiB(rirt  of  Montreal,  op  tiie^Tthof  February, 
1869,  affirming  that  such  overdrafts  were  permitted  by  Munro  in  the  exercise  of 
his  discretion  as  manager  of  the  bank,  and  in  the  course  of  the  business  of  the  ^ 
Ittnk.  without  fraud,  <5n  hi»  part,  and  (hat  allowing  the  soid  oTei^rafts  does 
not  establish  any  want  of  integrity,  hoocHty  or  fidelify,  or  any  negligence,  default 
or  irregularity  on  the  part  of  Munro.  The  very  reverse  of  such  e»fl7t<2fraN(f 
will  hnvo  to  bo  the  pioUtiA  of  the  judgment  of  ^he  Court  of  Review,  which  gives 
,  ^  plaintiffs  judgment  for  116,000,  with  interest  ond  costs,  as  in  and  by  the  con- 

elusions  of  their  declnrutioa  prayed  for. 

Bertiielot.  J.,  concurred  in  the  opinion  that  the  bonk  manager  had  greatly 
^    ;,  exceeded  the  bounds  pf  his  discretion  us  such,  an^  (hat  the  defendants  must  be 

r  held  liable.  ^ 
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MAOKAr,  J.    Ilj  poliojr-  of  gawaotM  of  Bill  Octobar,  1861,  ih«  RHfopMM .  fk.  BMk  ar 
Arturaiioo  floowtjr  (d«nind«int»)  mu rod  Ida  pUitatiffii  to  th«  oiUnt  orilfl.OOO.  TKXroX 

■Kuinit  loM  bjf  the  "  »uat  <(f  intogrilj,  hon«.tj.  or  fi.lpliij,  or  by  th*  nrglVnciJ.       

dofuult  or  IrroKuIarltiw."  of  AlM.n.l«r  Munro,  m  nKont  at  Monlro.I,  or  in  .uoh 
oUar  poaitloit  u  ho  uii^hl  bo  put  by  tho  Bank  of  Toronto,  ilaiiHifTn.  f 

.    Tho  bulk'*  pro|KMnl  for  tijo  nMuraiyie  rnforrod  to  in  th«  policy  (In  aniirer  to 
.,u.alioni  bjr  dufona,»nU),  attol»d  m  to  tho  olBoo,  th«  oopaotty  In  which  lh«  bank 
iul«ndod  to  oinploy  ttuoro,  and  the  nature  of  hla  du4i.a  Bnd  rq«p.,n«ibilitioii,  the 
-  tuM.unt  that  might  bo  ontruNtud  to  him,  the  oheok.«  which  would  be  uiiod  to 
•equro  aoouraoy  in  hia  |^oco^.lt^  and  when  and  how  often  the  afoounU  will  be 
balanced,  and  whether  tho  oaMl.  apiwuring  in  hund'at  canh  balancing  tiih«  will  bo 
«i<iiuin.y  nyd  oounti-d,  and  by  whpm-that  Muoro  waa  to  be  agent ;  thoy  added 
"will  huvo  charge  of  our  bu»iti«M  in  Montreal;,  Ofiah  i^  hand  there  ai^ounta  to 
«b..ut  ^J 00,000  more  or  Icimi;  ha^  oh.irgo  of  notei.  discountod  nod  collect"  na  ; 
under  oonitant  auparviaioa  from  hoad  office ;  ia  aubjeot  to  impootioa  at'  Mf 
I     aiimiout."    '  *  i  '  .  " 

Tho  plaintiff^  docluratlon  atuton  Munrw'a  oppoUitmcnt,  Hic  policy,  tho  propoeaU 
tliat  Mynro,  whilst  in  tho  plaimiffV  employ  duri'ng.«Mid  iK.licy,  cuu-wd  to  phuntiffH 
Ij  hia  want.of  ioiogrity,  hooeaiy,  Hdclity^,  an*4)y  l.in  negligence,  dofuulu  aod 
jrrcguiarltiea,  low  exci»edi'n|^  the  guarantee  amount  of  116,000;  that  Munro,  ia 
vioialion  of  in.truotiona  and  tho  rules  of  the  bank,  granted  out  of.  tho  funds 
.  entrusted  to  him,  to  NioBoHt  &  Ilobinson,  overdrafts  up  to  the  13th  May,  1866 
the  balance  against  them,  Nichols  &  Robinson,  bcinjj  on  that  day  |28  160  "9 
eiclusivo  of  iulerct ;  that  N.chol.  &  Robinson  a're  insolvent ,  that  saSdadvan^ 
to  thorn  wcro  upon  nosocurity,  and  whiUt  thoy  had  nothing  to  their  credit.  Tho 
,    declaratiup  goes  on  to  allege  ju4gment  obtained  agai'i^st  Nioh<Jl«  &  Robinson  for 

Mid  amount,  with  interest  and  oosU ;  thot^Unro  ac^ed  fraudulently  in  allowing'" 
^.chols  &  RobioBon  to  overdraw  u.driey  fVom  the  bunk  ;   th^  e»oh   month 
ITuortf  m^  bound  to  furnish  a  stAtokucnt  to  the  plaintiffs^  showing  truly  tho  state 
.  of  all  aooomiUeiistinrit*^  buntnmdor  his  agency  ;  that  the  statomopts  ho-did 
•  furnfth  showod  the  account  of  Nichols*  fipbipson  to  bb  8ati8f,iat6ry,-Buoh  aUto- 
picnts  never  disclosing  any  orverdraft  to  any  amount,  whilst  in  truth  Nichols  & 
Robmson  during  the  whole  time  hud^4)btained  lurgo  sums,  ten'  to  thirty  thousand 
dollars,  without  giving  any  security,  and  without  having  any  amount  to  theic 
«redit,  Munro  fraudulently  contriving  with  Nichols  &  Robinson,  for  the  purpose 
of  deceiving  the  bank  directors  at  Toronto,  to  have  a  tcm^riry  and  fictitioua 
deposit  made  to  cover  overdral^  in  order  to  conceal  the  same,  the  account  of  said 
Nichols  &  Robinson  resutuiog  iiumodiately  afterwards  tho  previomi  condition  of 
indebtcdncas  to  the  bank,  whioh  irregular  course  was  carried  on  till  discovered 
«bout  the  8th  of  M^,  1865 ;  that  Munro  let  Nichols*  Robinson  have  monies    ' 
in  abuBj  of  the  trust  repooed  Ip  him,  for  speoulutiqiis  of  him,  Munro,  per^ondlyj 
«c-^j:he  declarationVhen  allege  notices  to  defendant»,  and  cqpettidea  for  th«r 
♦16,000  of  the  policy. 

The  defendants  pleaded,  by  several  pleas,  that  the  basinoM  of  Niohola  k 
ttobiuBoir  was  very  hirge,  very  profitable  to  tho  bank,  and  necessitate  aooom- 
luodation  by  overdraft* ;  that  plainUffd  bad  been  in  the  habit  of  aUowine^m     " 
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rllnr;;^;:.!    ™<^"-^''y '•^'n"^""?  Nicl.olH&ltobinfionto  make  good  all  advanccVevcry  month  • 
T'ashI.Th'I:;""  '"        '"'"'"""''  «<'«"cli  discretion  as  is  allowed'agcntfof  banks,  Munromndo 

Son.  t).       sliort  iidvuncos  to  thorn  until,  from  urifdrcpccn  circumstances,  they  became  unable 
^  to  piiy  them  ;  ihiit  itii  the  iidvnnceH  wore  made  openly,  and  appeared  in  the  books 

of  tlM)  bunk,  cnieied  in  thorn  by  the  clerks,  and  never  objected,  to  ty  directors  or 
:  inspectors ;  that  the  overdrafts  were  permitted  by  Munfo  in  the  exorcise  of  hi» 

discretion  as  !if;onf,'»nd  that  such  discretion  is  customaflj^  allowed  to  cashiers 
and  «j;entH,  and  the  fact  of  the  a.lvances  being  allowed  by  Munro  does  not  estab- 
lish any  want  of  integrity  or  fidelity  in  him,  nor  can  it  bo  a  basis  for  a  claim 
against  the  defendants  under  their  policy  ;  that  plaintiffs  have  always  treated  the 
-dibt  of  Nichols  &  Jiobinsoii  as  an  ordinary  debt,  and  have  done  business  sinee 
wjth  them.     It  is  repeated  in  the  ykas  that  \ho  overdrafts  pertpitted  to  Nichols 
^t         &  Robinson  were  well  known  to  Ac  (Oaintiffslng  before  the  1  st  of  Jlarch,  181)5 
.    even  in  Doconiber,  18t!4,  yet  the  plaintiffs  did  ipt  notify  the  defendants,  Ac,  &o' 
-  The  evidence  esf»bh>hoH^hat  in  18G4  and  18G5,  Munro,  plaintiffs'  agent  at 
iMontreal,  allowed  Nic«bls  &  I{obinson,  custpmers  of  the  bank,  to  overdraw  their 
account  at  different  times.     At  these  times  Munro  had,  personally,  lar„'c  trans- 
'   •  actions  with  Nichols  &  J{..binson,  consisting  principally  of  purchases  of  gold  and 

stocks  lu  New  York;  purchases  for  Munro  having  been  made  by  Nichol?  & 
Robinson  in  September,  1804.  to  the  extent  of  830,«00,  and  in  February  18G5 
to  the  extent  of  «12,5t»()  at  least,  (according  to  the  broker's  statement,  to  the 
extent  of  825.000).     Ofcc.i^.se,  these  purchases  could  not  bo  made  but  upon 
terms  of  a   percentage  paid  up,  called  margin.     This  was  ten  per  cent,  on  the 
amount  of  all  purchases.   Mui.ro  never  furnished  money  of  his  own  tor  margins, 
^       but  Nichols  &  Robinson  supplied  all  required   for  them  out  of  their"  .iu-ans' 
-     derived  by  overdrawing  liom  the  plaintiffs'  bank.  Their  overdrafts  in  May,  18ll5^ 
exceeded  .<28,000.    The  iiMmiy'required  to  cover  margins  for  xAIunro,  in  asiimle' 
month,  was  $10,000,  which   was  advanced  for  him   by  Nichols  &  Robinson. 
No  commission  was  chamcd  by  Nichols  &  Robinson  to  Munro  on  any  of  his 
operations  through  them.     It  nppearvUwMigh  not  very  clearly,  that  once  at  least 
Munro  got  profits  on  speculations  and  kept  them.     Terrible  losses  were  suffered 
by  Nichols  &  liobinson  and  Munro,  particularly  in  April,  1865,  and  all  margins 
were  exhausted. 
^  T>vo  inspections  of  the  agency  at  Motitreal  were  made  in  1864,  the  last  oneii> 

Dccenibtr.  and  monthly  statements  were  furnished  before  and  after  that  by- 
Munro  to  the  bank  at  Toronto.  These  monthly  statements,  even  the  one  show- 
ing  the  operations  of  April,  1865,  always  read  favorably.  At  the  time  of  the 
December  ( 1 864)  inspection,  one  overdraft  of  Nichols  &  Robinson  («700)  was 
li  noticed  by  the  inspector,  but,  as  it  exi.vted  only  a  day,  was  not  mide  subject  of 
special  remark.  A  new  dep.i8it(^rs'  li^dger  had  been  opened  in  xMontreal  shortly 
before  this  December  inspection,  and  the  monthly  statements  sent  in  by  Munro 
^were  confirmed  by  it.  Munro  lay  under  no  suspicion  at  the  time,  and  up  to  that 
*Dcceaiber  Nichols  jind  liobinson's  account  at  the  bank  was  made  right.  The 
^  serious  overdrafts  which  have  given  riseto  the  present  action  were  inade  after 
tliat inspection  and  before  anj  Int^r  one.  After  that  December,  as  before,  M  .pro 
sent  regular  monthly  statements  to  Toronto,  and  in  each  of  them  represented 
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Ye  Nichols  &  RobioHoa  were  largely  in  debt  to  the  bank  at  the  ti.ne  of  .11  th, 
.UtemenU.  The  nioothly  .tatemeota  of  Munro  were  f-lne.  I  have  no  dol 
h.  knew  aa  early  a«  March,  1865,  that  Nichols  &  Robinson  were  bad.  NicLa 
i^bZ"  "''h\?^  i»'«»«««>nthly  statements,  ,„„de  to  appear  as  owing notlfing 
to  the  bank,  and  this^was  done  by  Munro,  at  the  end  of  the  moath.  tokirS  « 
gold  or  as  good  from  Nichols  &  Robinson  their  ohecks  on  banks  again  t  noZdT 
or  drafts  on  New  York  against  no  available  funds.  These  eh^ks  CZT^^ 
^  TlT^'T.  "^^'  '**'"•  nothing  save  in  so  far  as  madesoTarby 
Zt',:?V  ''^.^!«''»'-/^,»>'-''  -  tte  same  agency  of  plaintiffs  Z'k  a' 
Montreal.     Robinson  describes  the  prooese  in  his  evidence—  / 

■  "  ^^''^r'^f  y°"  •ny  conversation  with  the  said  Alexander  Mu/ro,  pre- 
Tious  to  the  first  of  April  last,  having  reference  to  the  necessity  of  X' ^uo 
ihe  balance  of  your  .ooount?  if  so,  state  wKit  he  told  you  on  sLh  oLiof 
W  ^7«f^--5'^"k"'g  "P  the  -onthly  balances  we  deposited  goldSrafts  on 
?  t  K    JT"  '*~  """"^  •'^"  ^  ^"^  «'/*'«  ""*»  ^  pn.vided  fu/ds  in  Z 

tnl  1        '  ^'"'^  ^'^  •'"'^  •'^'2.y«>  ^°'  »8,096.    This  1  taken  by 

*To  0  o"o7m  '  """  '"""**?  '"'•'^  '^"*"''"'*«'  «-'^' ''«'  '^  f^  "heck  tbr 
(after  the  monthly  statement  for  April  h-d  been  sent  away).  t£  new  oS 
»pa.d  bjr  Nichols  &  I^t,inson  tukingback  their  $8,000  Me„h.nis'  Banrch^k 

affiiir.  putting  his  statement  and  the  other  proof  to-ethcr  / 

On  the  28th.)f  February,  1865.  a  sWtement  having  to  be  seitoff  by  Munro 

« to^Toi;!!,"^'"".-'  °V"; ''  ''"* "  *'"''"  ^^  ^^"'^  *«  s«'<^/«"'i  '^p'^^e^ted 

«  to  Toronto,  making  look  good  Nichols  &  Robinson's  acciunt  at  Montreal 
agency  at  the  end  of  that  February.  j  ™en»'eal 

.1^7  nVl^l^"''  ^'"'^^'  "'"*"•"•"?  *^«  «»'«'«4f  Munro's  affairs 
wi  h  Nichols  &  Robinson.  In  the  one.  which  was  for  partLar  very  private 
mhange  transactions  on  time,  Monro's  name  appeared  at  firJt  ;  but  he  got 'this 
changed,  and  the  name  ofMcDohald  was  s^bstituted  for  his  own,  as  he  did  not 
wish  his  name  to  be  exposed.         |  / 

Till  after  the  9th  of  May.  1865.  the  head  office  of  the  b  nk  at  Toronto  was 
^orant  of  the^  transactions  between  Nichols  &  Robinson  ind  Munro.  Munro 

inspection  revealed  everything,  and  on  the  13th  and  Hth  ff  May  notices  were 
^^M^eir     ifo'*"'"''*"''*  '''"^  el-iin  announced  by  the  plafntiff:,  to  defendants 

il^nnn'"  *  ^*'**'"'«"  "«  '""•l^*''*.  »nd  plaintiffs  havcLtfar  beyond  the 
I^^OO^amount  of  policy.  The  defendants  contend  thaKe^  are  tj  be  held 
*«harged,  and  by  the  judgment  of  the  Superior  Court  they  have  been  held  not 
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Th«>  Rank  nt  >  Ai  to  Mudi'Ii'h  powers  as  agent,  he  must  be  held  as  regarda  third  pcnona  t» 
XheEuropMn  bavci  bad,  ex  oj/icio,  all  that  usually  suoh  agents  have.  Bj  the  rules  of  the 
''^'"'""'"^    plaintiffs'  bank,  and  his  instructions,  be  seems  not  to  have  had  power  to  allow 
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overdrafts.  NeTertheleso,  he  did  occuslonally  allow  thcoi';  before  December,  1864 
even,  and  to  Niohols  It  Robinson,  bij[t  all  of  these  were  innocuous,  fair,  and  mode 
go^  regularly  at  the  end  of  each  tuonth,- jTktat  Monro  had  discretionary  ppiftr 
to  allow  overdrafts  is  pleaded;  the  judgment  appealed  from  finds  so;  RawlingH, 
defendants'  agent,  thought  so;  but,  certainly,  there  was  no  rule  granting  Munro 
the  power.     For  myself,  I  would  say,  an  overdraft  jaer  ie  might  be  allowed ; 
several  might  be ;  but  does  it  follow  that,  neVor  mind  what  kind  of  ovcrdrawtDg» 
Munro  might  allow,  it  could  uiako  no  irregularity?     The  judgment  appealed 
from  does  not  go  so  far  as  this.     The  defendants'  plea  does  not,  but  only  claims 
that  overdrawing  might  be  in  the  discretion  of  Munro,  he  requiring  the  account  to 
be  made  good  every  month. '  I  suspect  that  the  exigencies  of  business  require 
overdrawings  to  be  aHotred  in  all  banks  sometimes. .  The  argument  that  Munro 
might  allow  overdrafts  in  his  discretion,  helps  the  bunk ;  for,  if  so,  the  mere 
allowing  of  theui  would  not  raise  claim  against  defendants  upon  their  policy,  nor 
call  for  notice  by  the  bank  to  defendants.    Even  Rawlings,  after  the  notice  given, 
to  him,  seems  not  to  have  considered  mere  allowing  of  overdra||lts  irregularity,  to 
pive  rise  to  claim  aeuinijt  defendants.     He  had  not  at  the  tiine  been  informed, 
nor  had  the  plaintiffs,  of  all  the  facts,  nor  of  fraud  by  Munro,  in  oonnectioD 
with  these  overdrafts  by  Nichols  &  Robinson.     He,  did  not  imagine  that  the 
overdrawings  had  been  upon  any  dishonest  concert  between  Munro  and  Nichols 
k  Robinson,  or  for  Munro's  own  use  indirectly. 

If  Munro  had  di;«crctionary  power  to  allow  overdrafts,  ought  not  that  ppwer 
to  have  been  exercised  h^stly  ?     Was  allowing  them  to  Nichols  &,  Robinson  as 
he  did,  no  irregularity,  no  infidelity  ?    Munro  wae^asked :  "  Do  you  believe  the 
bank  would  have  appi'oved  of  the  overdrafts  if  they  had  known  of  them  ?"  and 
his  reply  was  :  "  That  is  not  a  question  for  me  to  answer."     After  all  his  expe- 
rience, if  ho  had  only  done  what  was  usually  done  by  bank  agents  like  himself, 
Munrp  might  have  made  better  ^answer.    The  Court  holds  that  Munro's  discre- 
tion had  to  be  exercised  honestly ;  that  allowing  overdrafts  as  he  did  to  Niohols 
&  Robinson,  under  the  circumstances  proved,  was  irregtilarity,  infidelity,  fraud. 
The  case  turns  upon  this  question  of  fraudi     The  judgment  complained  of 
finds  no  fraud  against  Munro,  no  fraudulent  collusion  between  him  and  Nichols 
&  Robinson,     The  Judg^  eo  finding,  the  judgment  itself  is  logical,  but  we  differ 
altogether  from  that  judgment  upon  the  facts.     Look  at  JRobinson's  statem< 
of  what  passed  between  Munro  and  him,  previous  to  April,  1866|  asyto  the 
making  up  of  their  account  at  the  end  of  each  month  by  worthloi  checks. 
Munro  himself,  instructing  Nichols  &  Bobinson  about  it,  says^jMle  wants  to 
shqiv  no  overdraAs  to  Toronto."  Does  this  involve  nossDVoffiSelity  in  Munro, 
no  iiregnhrity  7   Is  there  do'  oollusion  shown  b^rtf'Eetween  Nichols  k  Robinson 
and  Munro  7  These  monthly  8t«temeDt8  were  also  for  the  purposes  of  the  public. 
Upon  them  were  to  be  published  the  bank  statements  in  the  Gautte.    Under 
the  system  of  Munro,  the  public  might  be  lulled  into  the  greatest  feeling  of 
seenrity,  where  there  was  none  real.    A  bank  might  be  representedcas  having 
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owM  or  Droiter*     Maaro  sajs  he  OQosidered  he  miirht  allow  «unr/lr««v-  e       j      Joronto.nd 

to  day  when  auoh  w«,  i„  the  jotereat  of  theb  aok    but  warul  a       T    ^^.    A^-^T 

the  bank  that  advances  ehould  be  a..de  to  pe  Jns  like  NTohn    *  '^l^'''^'  "^      «-""'• 

o^uritjea-hiera' fortune-  Wucd  withT^  unde^d  ^t^^^^^^ 

conduot^f  the  agent  Munro  aocordi«gio  the  usage  of  bank  I^^^^ 

<^..te  the  contrary.     It  waa  irregularity,  infidelity.     Can  wSt  kI  M 

.dvanced  the  bank's  »oney  to  enable  N^l.  A  I^bin  J,  I  oft  tlwZ 

jn.mensen.arg.0  «nounts  for  bin.  from  time  to  ti„.e?    Can  we  ly  ulJd 
the  oircumstances,  that  the  advances  to  Niohnr«  Jb  nl-  ^' " 

«|va„ces  for  their  business.  authorir«illte"atr!u^^^^^^^^^ 

byMunro.    ^unro  did  not  see  to  Nichl  A  tbinr.rg  g^^^^^^^ 

their  debt  or  balances,  but  knew  them  not »«  K-    w    *      "''"g  go<x«  each  month 

.«  .  .po.  M.„„  ^  i-^,^  «,,       ^  .h.  chief  «Sc^"/"^  iff  i       '-  . 

The  judgment  of  the  Court  of  Review  is  monVrf  as  follows :- 
thd  District  of  Montreal,  on  the  27th  of  Februarr  i  fifto  •  i,    7  P®'"*'  V"""-  9? 

rbrifri-hr;".^"^"™™ 
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amount  exceed  in-  tl.nt  mentioned  in  tlio  policj  of  (I'uarantee  -efcrred  to  in  Raid 
judgment^  wen;  permitted  by  the  Miid  Alexander  Monro,  in  I  ho  exereino  of  hiii 
discretion  uh  i^unugerof  the  8nid  Bank  of  Toronto,  and  in  the  cour«e  of  the 
businoHS  of  the  said  bank,  and  without  friiud,  on  the  part  of  tie  Raid  Alexander 
Jlunro,  and  that  the  allowing  of  the  said  overdrafts  does  not  in  the  present  case 
establish  anj  wdnt  of  intenrity,  h(^e8ty  or  fidelity  in  the  said  ^lexandei^  Munro 
or  any  ncu'ligcnce,  default  or  irregularity  on  the  part  of  thkn.jwid  Alexander 
Munro,  and  that  there  is  no  such  eslablishcd  by  the  evidence  of  record  ;       A 

This  Court  doth  reverse,  annul  and  set  aside  tho  aforesaid  mentioned  part  of 
the  suid  judgment,  and  rendering  the  judgment  which  should  hiivo  been  rendered 
by  the  N..id  Superior  Court,  it  is  adjudged  that,  in  so  allowing  the  overdrafts  in 
iavor  of  the  said  firm  of  Nichols  &  Robinson,  the' said  Alexander  Munro,  actiog 
m  the  premises  as  the  manager  of  the  said  Bunk  of  Toronto,  \  mh  been  guilty  of 
a  want  of  integrity,  honesty  and  fidelity,  and  has  also  been  gu  Ity  of  negligence 
default  and  irregularity,  and  in  that  respect  hath,  by  such  conduct  of  his,  caused' 
^^°  ?H?,P?""  Assurance  Society,  the  defendants,  to  become  bmnd,  and  it  is  in 
consequence  bound  to  indemnify  the  said  Bank  of  Toronto,  tho  plaintiffs,  agaihst 
the  loss  and  damage  occnsioned  to  the  said  plaintiffs  to  the  amount  of.  tl6  000  -/ 
as  in   and  by   virtue  of  tho  undertaking  a^d    the   obligation  of  defendants' 
contracted  in  and  by  the  policy  of  guarantee  in  pnrt  sctfotth  in  plaintiffs' 
declarntion  ; 

Considering,  finally,  that  the  defendants  have  failed  to  prove  and  substantiate 
their  plena,  the  same  are  disn.issed  with  costs;  and  considering  that  the  plaintiffs 
have  proved  the  material  allegations  «f.their  declaratipn,  it  is'heieby  ordered  and 
adju(^^ed  th.it  the  defendants  do  pay  to  the  plaintiffs  the  said  sbm  of  «1 6,000 
etc.  ^^  I  ' 

'    T?  •'      '    ,  Ju'Iffment  reversed  and  aotioli  maintained. 

^.  Z,«»/?«m>ne,  (?.  (,\,  for  the  plaintiffif. 
J.  J.  a  Ahhott,  Q.  a,  for  the  defendants. 

(J.K.)  ,      •  • 


•    CIJJCUIT  COURT,  1869. 
M'JXTREAL,  18th  DECEMBER,  18C9, 
Coram  ToHRANCE,  J. 
No,  1017. 
Rocheleau  v.a.  Rochehau  et  at.    ' 


\ 


Held :_Th«<  though  a  huKband  ia  not  rMponoible  in  damage*  tor  the  rf//«  of  hid  wife  eimmunf  em 
biens  with  him  unleM>ie  ha«  penipnally  participated  In  the  <*</«,  yet  iif  be  Joina  with  her  io 
a  delence  tt>  the  action,  aud  the  delence  1*  overruled,  he  will  be  condemned  Jointly  ud  wrer- 
ally  with  her.  ■  , 

Torrance,  J.  The  plaintiff  complains  by  his  declaration  that  the  defendant'^ 
wife,  Mathilde  Nadon,  with  the  ooinplicity  of  the  defendant,  Thomas  Rocheleaui, 
assaulted  and  beat  the  plaintiff  and  the  plaintiff's  wife.  The  defendanta  join  in 
their  defepce,  and  deny  the  allegations  of  the  declaration  in  manner  abd  form  at 
stated ;  and  the  defendant,  Thomas  Rocheleau,  says  farther  that  if  his  wife  did 
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unilt  and  beat  the  plainUff  it  wm  ■.•♦fcHTlZ  .T\      ""^I^     "^^ 


Ti.    •   ,         f '  ^^^'  "•  522 :  iu«fc  also  authoriUcs  there  cited 

The  judgmept  war.r«»rded  aa  follows  •  ( 

The  Court,  ae^C  ,         '  j  , 

Considering  that  the  defendant.  Mathilde  Nmlnn  l.M 
%,  1869,  i»...t  .„d  b«,.  „,.  .if.  7rpSj'.  f '"  °"  <"  •'»"'  ""  "* 


ilde  Nadon,  nevertheless. 


lonally  participate  in  the  said  diUt  of  thA  a..,M  m  .i 

.t  having  severed  in  bis  defencit™  h's  «  i^^  J^  '  ^  7"'  '^^'^' 
(hire  her  liability;  wife,  jm^st  as  commun  tn,  biem 

Doth  overrule  the  plea  of  the  defendants,  and  a 


Court  doth  disuii.  plaintirs  action  for  a^-rsut    ''  "      ""*^:  ""'  ''"' 
*  CAajFnon,, for  plaintiff.  JukJgment  for  plaintiff. 

CAa/i/eaM,  for  defendantf.  I  ^        j 

(J.K.)  !  I 


s. 


COUB  SUPERIEURE. 
MONTREAL,  19|MAI  1869. 
Coram  BBADi)HT,  J. 
No.  1711, 
Paquette  dit  LavalUe  vs]  DanHereau  et  ux. 

,prol6„deurTendne«nl818.nedon^eiL7?U;ir/«'^.'^^^ 

*  per p«tnlM  dn  bolt  iiir  det  ImmenWer      ^"*'*"'  •*  **  "'f  ^f  •»*  '•  «»»I>«  «»  d<pou«le 

Le  d^fendeur  a  intents  one  action  niJaiitoire  le  5  inirt  Ifififl  ^-«.  'i        it    .. 

^-Bapt,ste  Jacques,  "la  coupe  et  d6p<iuUle  d'uu  demiarpcntdetemAl^Sde 
fioat  sur  quitrrie  .rpeD^  plu.  ou  moina  de  profondeuT'  etc    e^et  .nrt- 

J^«a,rA8ll!^^  '?  la  P«.t^ou  del'acte  du  28 


L9gll^  j#fe",dcaiaimt  infiioaj^  ^,^ 


/ 


BMhelMu 
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COTJUWI'ERIKURE,  18C9. 


rH'Jllii^tv'"    '*"  ^^*'*''""''' ^"  flc'nnn'lour, coujMj.Vbnttu  et  cnlovd  dc8 quantiKSs oonsiddFnblo! de 
D.ii«.r««u     jcuno  boin,  o'est-A-dirc,  du  Iwis   pAussd  depuiq  la  pasaatioii  do  I'uote  du  26 


V 


I'l  ux. 


-^■ 


,V/! 


•'^ 


diJeonibre  1813 ;  et  pnrtant  que  la  scAtitude  o&t  aiidontio. 

Lo  dcmnndpur  concluait  A  I'cxtinctidn  do  ccttc wrvitude  ct  A  <^e  quo  Bubsidi- 
aircinent  dans  Ic  ens  oil  il  existerait  cncote  sur  la  diteierro  du  bnfS  qui  s'y  trou- 
vait  lors  do  I'dtabliHsenient  do  cetto  coupe Nle  bois  ct  quo  les  ddfoDdeura  auraient 
Ic  droit  d'cnlover,  il  fut  par  expertfl  prdc«dd  d  constator  et  ttiarquer  le  nombre 
d'arbres  que  Ics  ddfondcurs  o«t  encore  le  droH  de  coupcr  et  d'cnlev«|-  ct  que,  sur 
Jcur  rapport,  les  ^(^fcndeurs  fusscnt  condamnt^s  sous  tel  ddlai  qu'il  plairait'i  la 
COUP  do  fixer,  de  couper  et  enlever  les  arbres  en  question,  et  oe  ddlui  ezpit^  U 
servitude  4tcinte.  ' 

Les  ddfcndeurs  ont  contest^:  cette  action  et  ont  prdtendu  que  Icur  droit  de 
«oupe  de  bois  n'est  pas  limits  k  la  coupe  ot  d<Jpouille  poor  une  fuis  du  bois  en 
question,  mais  qu'ils  ont  toujours  le  droit  d'en  couper  tant  qu'il  j  ep  aurait  et 
■qu'il  y  en  pousseraitV  ^^ 

JV^     f^es  parties  ayant  precede  d  leur  enqu«te  et  ayant  et^  entendues  au  ni6rite, 
„  '^e  jujfement  de  la  oour  a  ordonn^  une  "expertise,  et  il  est  motiv6  comqje  suit : 
\   La  Cour,  apres  avoir  entcndu  les  parties  en  cette  cause  sur  le  mejiiitfiL  likamin^ 
Id  procedure  et  en  avoir  delibere :  ■  /^ 

Considerant  que  les  defendeurs  ne  pouvaient  rMamer  la  ooupe  et  d6p<isille  i 
perpetuite  du  bois  sur  I'immeuble  deorit  en  la  declaration  du  domandeur  en  pre- 
mier lieu,  mais  qu'ils  ont  droit  seulenient  de  couper  les  arbrea  qui  existaient  lors 
de  I'acte  de  vente,  consenti  devant  P.  Vall^  etr  confrdre,  notaires,  le  28  ddoembre 
1813,  sur  le  dit'immeublc; 

Fa  considerant  que  le  demandeur  a  droit  de  dcmander  qu'ils  soit  fix^  une 
^poque  et  limite  pour  I'exerciiie  de  ce  droit :    ■    -  -.  / 

Ordonne;  avant  faire  droit,  que  par  experts  d  8tre  tiomm^s  conformement  aui 
dispositions  du  Coae  de  Procedurie,  le  27  de  drai  courKlSt,  cour  tenante,  il  soit  pro- 
cede,  lo8  parties  pr^sentes  ou  dument  appelees,  d  visiter  les  artres  qui  se  trouvent 
sur  l6  dit  immeuble,  et  que  ceux  qui  seront,  par  les  dit/^perts  jugds  avoir 
cxistes  lors  do  la  passation  du  susdit  acte  de  vente,  soient  niesuros  dans  leur  cir- 
conferfence,  nunierotes  au  pied  d'iceui  et  d^rjts  suivant  I'espoce  et  par  ordre  dc 
numdros  dans  Ic  rapport  qui  en  sera  fait  par  les  dits^ experts,  le  oil  avant  le  dix- 
sept  septembre  prochain,  pour  Id  et  alors  etre  ordonne  ce  que  de  droit,  ddpens 
reserves. 

Xterion,  Dorion  <fr  6reo/^r(OJt.,  avocats  du  demandeur. 
^^^(n»^er  <&  Z>es»ioyer«,  avocats  des  defendcurs.  ri)  7 

(P.B.L.) 

— . — !i : — —^ 

(1)  Le  30  dtcembre  1869,  le  ju^ement  suivant,  Mackay,  J.,  fut  r^du  sur  le  rabport 
des  experts :  /  . 

"La  Cour.. homologue  le  dit  rapport  d'experts  pour  Ctte  sulvi  et  ex6cnt6  selon 

"sa  forme  et  teneur,  en  9on86quence  ordonne  et  enjoint  aux  defendeurs  sous  le  iUu  de 
"douze  mOis,  &  compter  de  ce  jour,  de  couper  et  enlever  les  70  arbres  menUonnis  au  dit 
y,?,'rapport,  etc.,  etc., ^^_^ 

"  Et  apr^s  que  les  dits  defendeurs  auront  ainsi  coup6  et  enlev6  les  luadits  70  aibrw  on 
"iipris  le  dolai  expire  k  defaut  par  eux  de  ce  faire,  la  dite  servitude  de  coup*  et  d^poniUe 
»'de  bois  sera  et  est,  par  les  prcsenteg  declar6e  ^teinte  et  an^antie,  etc.,  etc.,  las  fraie  dc 
♦'  I'eipertise  divis^s  entre  les  parties,  cKaqne  parUe  payant  ses  propres  frais  lur  I'action." 
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SUPERIOR  COURT,  l?7tf. 
MONTRBAL,  aeth  PBBRUARY,  1870. 

Coram  ToBBANoi,  J.  _ 

^  No.  1919.  *  :,...■ 

only  h«l  •  right  to  the  be,„„.t  In  im  I  Td^^IT^'  '"  •^'"••'«'««  »«•»•"«.  who 
MTlr  to  the  ume  .t  which  th.  rliT.'ol^.J^.X         "  n*«d.  lU  riUldity  rd^ 

oonnto.   .^he  first  ooanta^Lgi  It  (J^h^'nf  .'*.*"  ^"'*''  ''•"  ^^^'^  '»  *»"««» 
io>  then  Miyestys  ^y  Xrtrie^r  ^  ""*'*'  1"  •""  J^«*i»M  ffme«U 
•nd  died  itt  i«  alJntTe  C  mni  •  ^'Tl?"  '^  ^""'^^  °'  ^«  B^^J*"' 
N-pier  OhHstie.  who  hadX  Z'^i^ nl^B^^ ^-^^  "^^  r 
known  as  Napier  Christie  Burton,  and  took  wZlTnfl^  '  "?  '***^''° 
he  made  hi.  will,  dated  20th  December  IS^TTT  aI  5**  '"^  '^S^iory-  that 
1834,  whereby  he  devised  h^TsSt'i  G^"!  *^t '  ""S"  '^"^  ''^"'^' 
Henry  King,  and  Edme  Henry   t^irhZ^^/^""   ^'"""**"''  ^'">'"» 
(which  arri  set  forth)-first Ta  wtf  chL'      --^''  "^"  '"'"'"  *'"'"• 
Hannar,  the  only  child  of  the  J^Js^tt    T.  ^l""'"^  ^"^"^  ^'»'»*«) 
her  issue,  and  faL^  then.  te^^tZ    ?/"?'!''''  ^ary  Harmar,  and 

died  in  the  year  1836  withouttu"  t     The  «.  Af  f?'^'  *"**  ^''^  *««»-*- 
,     or  about  the  m  April  1847  wTr'.       w  •    "*"*  ^''"^^ana  Hannar  died  on 

.ntitl^  to  the  said  real  estete  """^  "'"*''  ""^^  ^''^  P'^^^ff  *»>-  became 

May,  1789,  whereby,  inter  alia  he  devSd  M  '  ^f  .     "*?  •"•'  ^'"'  ^"*««*  ^3* 
Christie,  and  the  heirs  male  V  hfa  1^^^^^^       estates  to  his  eldest  son,  Napier 
of  the  heirs  male  of  the  body  of  h^JTZ'.? .     ^'^'f'  "^™*"'  ^°«  t«the  uie 
tbe  testator's  ^^J^l^L^o^^^^'l^^l'^^^^^ 
failing  them,  there  was  a  ^milar  b^^fto  o^h     1  P^  °^  ^"  ^^'  "^ 

male  of  his  body,  to  Geoigo  Pienderath   at  ^  .^'^'"^^'^f  *'  ""d  the  heini 

William.  Plenderleath,  and  the  hd"  tj^«f^^^^  '^  *"  ^^'  *" 

them,  then  to  the  J,  of  the  ti!f    •  I     I  ^J^^  ""ccessively,  and  failing 

Wir ;  that  WiC  ^ti'dt^bJ::  n^^^^^^^  '^^t'  "^  ''^  ^«- 
Pleuderleath,  C^,^  PlenderL*:^  diS^  ^T  ^'.'^^  '***'™' 
without  issue  or  hei«.  There  foiled  T^^^  U.e  hfefame  of  the  testator 
tation  in  this  c«».  .^th«t  the  wdd^J  ofS!    %^^f .fT  *^*  ^'^^  «"»^ 

"  by  the  laws  of  EngC  rby^heTal.  of  W  P     T''''  ^^^''  ~  ^«" 
"tiw.  nnll  ,nJ  ..5   iJzJV^  ,       °^^^<^  C^d>,  waaandlslnopem. 

TOlrt,  i|  »,  f„  only  »^ihr«uue  KlAte.  to  J«iBi^Olii{iff^^^^ 
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Gabriel  Plonderleath,  Qoorge  Plenderleath,  and  William  Plond^ath,  who 
wore,  and  eaph  and  every  of  them  being,  aa  the  plaintiff  aver|Tadalterine 
"  bastardfl,  children  of  the  aaid  late  Gabriel  ChriaUe,  and  the  oflbm|ng  of  the 
"  adulterine  intercourse  and  co-habitation  «f  the  said  late  Gabrif  Chriatio 
"  had  with  one  Rachel  Plondcrieath,  whilst  ho,  the  said  Gabriel  ChrisUe,  was 
"  joined  in  matrimony  with  his  said  wife,  Sarah  Christie ;"  that  the  testator 
died  on  or  about  the  20th  January,  1799,  and  the  said  Napier  ChrisUe  Burton 
then  became  proprietor  in  possession  of  the  said  estates.  Tho  second  count 
then  recites  the  will  of  Napier  Christie  Burton,  and  concludes  like  the  first 
count.  '. 

The  third  count  sets  forth  the  will  of  Gabriel  ChrisUe;  then  that  William 
ChrUUe  died  in  or  about  1794;  that  James  Christie,  Gabriel  Plenderleath,  and 
George  Plenderleath  died  witbout  issue  in  (he  lifeUme  of  Gabriel  Christie ; 'th(»t 
Gabriel  Christie  died  on  or  about  the  20th  January,  1799,  without  heir'male 
except  Napier  ChrUUe  Burton,  and  Uiat  WiUiam  Plenderleath  died  wiUiout 
issue  in  1845 ;  that  Napier  Christie  Burton  wm  sole  heir-at-law  of  William 
Christie  at  the  Ume  of  his  deaUi..    The  third  doont  Uien  recites  Uie  will  of 
Napier  Christie  Burto#lind  the  codicil  already  ifefened  to,  and  alleges  UiedeaUis 
of  Napier  Christie  Burton  in  1836,  and  Christiana  Harmar  in  1847,  wiUiout 
hftving  married,  and  without  having  exercised  jUift  power  of  sale  given  by  said 
wUl,  "  and  whereas  by  the  events  afoiesaid,  tiie  said  Napier  Christie  Burton 
««  became  entiUed,  as  the  sole  heir-atrlaw  of  tlfo  said  William  Christie  deceased^ 
«  to  the  remainder  in  fee  simple  or  absoluUjIy/to  his  r^iduary  real  estate  ;  and 
"  tiie  said  plaintiff,  Henry  John  Styring  EW^;,  UiW  entiUed  in  fee  simple  ot 
"  absolutely  under  the  will  of  the  said  Napft^  Obf^e  Burton-fo  tha estate  and 
"  property  thereby  devised  and  bequeathed  j"tiiat  tiie  said  fief  is  comprised  in 
this  estate ;  that  the  Wn/w  conitifuie*  of  the  said  seigniory,  representing  foA  rt 
ventM  and  casual  dues,  represent  the  caiiital  sum  of  $19,273.58o. ;  the  annual 
rent  being  $1,156.41,  payable  2nd  Jai^ary,  and  1st  July,  of  each  year,  and 
rmte$- constitutes  representing  cens   Jt  rentes,  represent  the   capital   sum   of 
•66,628.75,vtiie  annual  rente  beihg^3,397.72J,  payabl/ on  tiie  2nd  January 
and  Ist  July;  tiiat  defendanto,  in  1845,  took  possess^  of  tiie  said  seigniort, 
and  liave  since  received  and  converted  to  their  ow/use  tiie  rents  issues  and 
profits,  to  plaintiff's  damage,  of  £1^0,000  oy.    Th/oonolusions  are  the  ordinary 
oonolusions  of  an  action,  au  pititoia-e. 

The  defendants  have  met  tii^action  by  Mitral  pleas.  The  first  is  a  difense 
aufmd  en  droit  to  the  whole  dfeclaration^l^ng  in  effect  thd  the  allegations 
are  inrionsist^an^iirreooncilable  witii  ode  another,  the  aUegatiom>  of  the  first 
count  stating  a  condition  of/thingsjHiich,  according  to  the  allegations  of  tiie  • 
flecond  and  tlii|d  count  was/ot,  and  did  not  exist,  and  tiie  second  count  alleging 
nullities  of  |ubstitption8,;whioji4ubstitutions  tiie  tiiird  count  admits  tiie  validity 
of.  The  BiSmnd  pleais  %m/inse  en  droit  to  the  second  count  and  in  effect  takes 
issue  pn  the  ;propositioii/Qf  law  of  the  plaintiff  that^a  bequest  to  ap  adulterine 
bastard  is  nAU  jind  void{ AThe  tiiird  plea  is  a  di/ense  en  droU  to  the  tiiird c<f|nt 
as  aUegiafc/tiiat  Napie^  /Cbriatie  Burton  wuld  be  heir  of  his  uncle.  UviiuSL 
&flier.|  /  /       \\  .  '     ^ 

.  v/':         ■  ■■  ■     .   ■  .    ,        :      ■; 
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after  the^lntiffuXtlT^^^^^^^  -°d  ^  take  effect  only  on  .„d 

.nd  no  otW.  -nd  that V^trffTaf  n^ tet  "tth'T  ''  ^T^ 
Mme  objection,  and  alleged  that  the  t.lr!n„    p.u  *'^''  P'"*  "'*^  »''• 

-0  a  condition  prec^„.t  ^  the^^XVff  IV'T  '"'"'"^  *''''  *""' 
had  not  fulfilled  the  condition.      The  .^  nl^     «^  •"'  "'f"'  ""*  *'"'^  ''• 
Qabriel  Ohriatie  and  Napier  Ohriad!  R    *    ^     '   f^'  •"^*''''"8  ^''^  '^"l-  of 
between  Napier  OhrialT«r„  .nd  C^' T-  f!"*\*  ^'l'  «'  *— ^^on 
Christie,  whorebj  she  renounc^  in  f.         r  v  T*'  *'"  T*'''  «^  ««l>ri«> 
elain..  which  she  had  Zn  tJT    ?  *      /  f  ^'P''"  ^''"T"  B^ton  cortaft 
Napier  ChriatieSort^VS^rC^a:^?:  "^T'^  ^^  P'f*'-^, 
tbe  teaUtor..bat  a,  hi.  deviaTandZ!?  1    ""^J  ^W""'  "  ^fi^at.law-^^ 
their  term,  and  word- undertJeeubatkfH         »' V'T"""' '"^  «»>y*t  ^    "^ 
tUem;  that  Napier  Ch^t  e  BarlTi   "^^      '^"^1^  "^'^^^  fo^h  ia 
Plenderleath  OhriaUeTe^  Ikth^^J^^^^^  T*'  "•'« '  »'•'''  WUli..^ 

in  po«e«ion  untU  hi.Lth l  i846  "t^  ^.^^  l^i*"^^^^^  ''"'  '""*  ''^ 
codicil  and  beqaestinfavtrof  I/r;'^  A'  '^'''T'^"''  '^''"°«  »  will  and 
defendant  Tu^itdl.  The  ^^„  h  .ndT^i  '^^'7"""*^''  *•"*  "«*»*<"  of  the 
aetion  of  date  8th  Kn^im  ZtTt^^Tf^  •"^"^•'  '^'  ^  <>'  ^^ 
Ohriatie  Rurton  wa.  C'^Z' T4t2^jj^^^  «*»>-• 

the  pre^ription  of  po«es.io„  \n  defeSranZ  • '  ^""^  "'"*''  ^'^  '"«'^«' 
•nd  the  tenth  plea  inyokea  a  rimu!  ""f  *»>«»'  ««<«««  of  twenty  yeani 

plea  allege,  the  good  S  of  th"  dld^TT  f'^'^  ^-"-  ^he  elev.nS 
liable  for  the  rent.,  iasues  .nj  v^&fZf  T!^^  ^''  '^'^  «""«*  ^•'^"fore  be 
impense.  ,,taur.^  ^  t^l^u^^:^^^^  -«on.  and  allege, 

issue  or  difense  mfait.  '  f  ^^     ^^"^  ^^  P'«»  "  ^^e  generid 

The  piaintiife'  «nswen  are  general  ezo<iZ  tK-f  i.    j 
fiftl.  plewi,  which  invoke  the Tn^Sl^     n' J'S""  *"  '^'^  ^''"'*»»  «»d 
that  the  plaintiff  should  take  thHaXj        T.    "^  ^"P'"  ^'•"-*'«  ^"tOD, 

With  respect  to  the  ZTf  ?i.       •         /"  *''*  ""»''  of  Christie, 
law  have  bTaub'^^t/rfhe  ^d^^l  "J  T^^f  '"*  •'"^'*«»*  ^-«<"»  of. 
diapose  of  the  di/en,e  ^droVt^TJ^   a  ^^"^    ^''*  ^»"*  'Puld  first 
thereof,  by  ,>,yi.^^^,  iwL  nion  thaJt    "°'*""'"''  ""*  ^''^  »»>'«•<»«'>»- 
•re  rather  matte™  for  .  p«lT^"  w**  *''*  ""V*"  «*  °P  ^J  thi.  demurrer 
art.  16,  and  120,  ....  6     The  Z?  ^     "'"  '^T*'""  *  '^"'""^  '"'^o'  O.O.P. 
•ni-aed.    On  th  oLr  haL  the  CooT'"/'*'?  '*''""'*°*-  "'  therefore,  dt' 
of  the  defendant,  to  l.Zt^nn^,'!^  1  T""°  to  maintain  the  dem^rwr 
ea  the  .n.we«  in  latSe'L"  ^J^tT?^ 
answe™  rather  allege  matters  which  «e  pwvid  ^vl^^f*?'^^*^'"*  ">• 
pleadingrdemurwd  to.    Reviewinir  nJxTtri!^  •  •      t*"  *^*'*  "^"^n  by  the 
the  Court  i.  of  opinion  to  o^lT  ^    "T"'"*  P'«"  *>*"  *«  defendant. 

lether  tfiogqi 
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^' 


the  late  General  Gabriel  Ohriatle,  in  tkrom  of  Wa  natural  son, '^^llll.m  PIcnder. 
i^u.^,  «?  «dulU,rine  bwitard,  b«,rn  of  the  illicit  intercour«3  of  hi.  f.thcr 
wiy,  Kaohel  Plendorloath,  daring  hia  marrlaRo  with  Sarah  Ohrlatie,  waa  inoper 
atiTo  and  null  and  void.     There  is  no  doubt  whatever  that  bj  the  old  law  of 
Lower  Canada  at. the  time  of  tho  oonquont  ip  1759,  auoh  a  b«.|u«iit  wan  void 
Mocpt  aa  to  ailment*,  and  the  toatator  and  the  logatoo  wore  alike  inoapabl«    thJ 
oi^e  tobcquoath  and  tho  other  to  reooivo.   Pothior,  Donationa  ToaUmenUirl).  n 
341,  4o.,  Kntro  Vifi,ft  440.  «  '  ""   . 

^  #IB  have  next  the  important  provision  of  the  Queboo  Aet,  ao  familiar  to  th* 
bar,  14  Geo.  8,  ohap.  83,  ■.  10,  iA  the.^  worda :  "  It  ahall  and  n^ay  bo  lawful 
^  for  every  p«raon  that  w  owner  of  any  lands,  gooda  or  oredita  in  the  aaid  Provineo 
and  that  has  a  right  to  alienate  the  said  lands,  geoda  or  orodUs,  in  his  or  her 
lifeUme,  by  deed  of  sale,  gift  or  otherwise,  to  devise  or  bequeath  the  same  at  his 
or  her  death,  by  his  or  her  last  will  and  testament,  any  law',  usage  or  custom 
heretofore  or  now  prevailing  in  the  Province  to  the  contrary  hereof  in  anvwiso 
notwithstanding,  &e."  . 

Did  that  clause  remove  the  previous  incapacity  of  a  testator  to  make  such  a 
,  bequest?  It  isijorge  and  unlimited  in  its  ezpreasfons.  But  the  plaintiff  con- 
tends that  tho  previous  law  was  a  law  of  public  order  ahd  morality  and  could 
not  be  reporflod,  except  by  language  showing  thai  tho  legislator  intended  to 
innovate  upon  and  depart  from  ita  wise  provisions  in  the  matter  of  aduHoroua 
children.      ^>  •         \  < 

Mailher  de  Chaasat,  Interpn^tation  des  Lois,  pp.  197,  200,  21oi    ,  ^ 
Sedgwick,  Interpretation  of  Statutes,  pp.  123,  7^^.  ] 

Dwarris  on  Statutes,  pp.  619,  633,  663,  604,  6lrt re. 
The  Court  has  o^ays  understood  that  the  Aet  of  1774  took  away  the  incapa- 
city of  the  testator,  and,  with  all  deference  to  the  opinions  ably  expressed  in  a 
different  sense,  holds  to-day  to  the  opinion 'that  the  inoajHwity  of  the  tcsUtor 
was  removed  in  1774,  by  the  Act  in  question.-  Wo  then  find  this  Act  in  foi^e 
in  1789,  when  |he  testator  made  the  bequest  in  favour  of  the  adulterous*^  issue 
of  his  intercourse!  with  Rachel  Plenderleath.  ,./  ' 

We  come  next  to  the  important  question  as  to  the  inb«paoity  of  the  legatee, 
William  PlenderlUth,  to  take,  under  the  will  pf  his  father,'  General  Christie.  At 
what  date^s  that  capacity  or  incopocity  to  exist  ?  Is  it  at-the  dfate  of  the  will 
of  the  testator  in  1789,  oAat  the  date  of  the  death  in  1799,  or  at  the  time  when 
Wifliam  Plenderleath  took  the  substitution,  openbd  in  1836  "by  the  deoth  of 
Napier  Christie  Burton,  thp  legitimate  son  of  h»fl  father,  General  ChrisUe.  The 
question  is  an  injportant  one,  fa  by  the  Provincial  Act  of  tSOl,  41  Geo.  3,  cap. , 
3,  the  same  largej  terms,  whiiWby  theAct  of  1774  are  applied  to  the  capacity  of 
testators,  give  a  Capacity  to  take  to  l^atees.  By  the  Act  of  1801  a  testator 
might  bequeat^  ij  any  person  ilWtever,  any  jjiw,  usage^r  custom  to  flio  contrary 
notwithAanding;1  j    \      •  , 

The  Court  wo  id  here  si^,  iLtre.parmthi^,  that  it  does  not  think  that  that  Act 
oan  in /any  sense  be  regarded  aa  re^roaotfvsB.    It  is  only  proflpeetive. 
With^  respect;  to  the  oapjwjitji^of  legatees  to^eoeive,  a  short  rule  is  hud  down 
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tlTdjf  to  Ui«  Ume  of  the  dMth  of  the  tMUtor  •  in  ImtmIm  »k.  -•v-.     #    i.  .^       ». 
remain,  ,u.p,„dod  .ft.r  tho  d«th  of  th,  S^^L,  X 1^ «!  '^r''     ''^^'»^H  ' 

Thero  i.  .1,0  .  cue  of  n.mlltoa  at  .1.,  «.  PI«„doflo.th  Ohrbtlo  rcnortod  2 
IUmtuo  do  Log.  H.  which  the  m,q««.tio„  now  boforo  theOour  irCuU 

°7«";  **"«».  Bod.H*odO.IHner,Ju,tioo,.).tQueboo,o^  10th  M.roh  1T46 

ba^tho  Court,  of  Franco  have  frequently  put  an  end  to  litigation  l^fl  it  11' 
be  c  «jad  by  a  judgment,  l^  letting  the  parties  know.  pendCl  1  Jjj   '  * 
/What  the  opinion  of  the  Court  on  the  merit,  wa.     In  th«  ««i      a  °*""***^;'*»"' 

>  Thii  judgment  was  «gain,t  the  plaintiff,  who  rought  a  judirment  fmm  .1.. 

fcourt,  declaring  that  the  bequest  in  favour  ;fWiIli.m%iediri^^^^^^ 
.noperaUve,  nuU  and  void  a,  made  in  favour  of  an  adulterine  baatrf  '" 

c.«,  the  legacy  to  WiUiam  PlJnderleath  wa,  ,u,JenL  «U  1^5^^^       T!,' 
J^ative^  to  the  time  ..which  the  right  come,  Tot '^fllr^t 
-  have  the  judgment  at  Montreal,  on  the  10th  October   1839  .„H  ♦fc!     ?  •       ! 
^e  Court  of  Appeal,  in  the, ame,en«  on  the  CV.!^b%8«^^^^  . 

bly  aubrnttted  that  the  duty  of  the  Court  now  here  require  it  to  foL  in  2 
fcotatep.  of  the  ,wom  administrator,  of  the  law  wJT  have  L«iSy  fo^l 

The  judgment  wa,  recorded  M  follow,  : 
-^^U  of  the  defendant,  to  the  plaintiT.  «,tion  and  denu^nde,  W  theT" 

d:£:::i ;  *"•  *'""°"''^*  ^  ^'^"'^«-  -  «>" «-.  -^  h.rg  «utuiy 

ii.riir'^  that  tfjjj^fflW  >n  rfmV  by  th.  4oAMHlaBto^fl;rtly  pfa«ted^,gTfi^ 
*ot,on  Md  cfomamfa  of  the  pWntiff  ril<«ea  matter,  whioTAoddZo  b^ 
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«Lfi>    -/?«''*•'.  doth  diwiirA.  «««  with  eo-t.  i  '^''"•Wg!^ 

<kAiW  Urwtifl,  u  «rroiuH)u.ly  ,|U^d  by  tho  third  count  ^  (|,o  dooTiMlion 
of  the  plaintiff,  d<.th  nminuii.  tho  d^fn^  en  droit  of  the  dof^ndiot.  to  tho 
■•Id  third  ooaot  tnd  diimiM  the  atid  third  count  with  dotti ;  • 

Ooniidoring  that  tho  «.,Hw«n,  in  law  by  tho  plaintiff,  ploaded  to  th«  fourth  and 
flflh  ploaii  of  the  dcfon.lanU,  allogo  against  aaid  ploaa  mattoni  w hioh  aro  in.(t«r, 
of  proof  and  do  not  appear  by  thvaaid  plou,  doth  diainiwt  th«  «iid  an-lr*ni  in  Uw 
with  ooaU ;  C^  . 

Conaidoring  that  tho  defondattU  havo  not  profod  tho  pl«a(i  in^ing^o  dood 
of  date  tho  10th  ApguBt,  1800,  namoly,  tho  ploaa  by  tlw^  aiithly,  aoTonthh 
Md  aighthly  pleaded  to  tho  aoUon  and  dtmSndt  of  the  plaintiff,  and  havo  not 
proved  tho  pleas  of  pronoription  of  10  and  "20  yeara  reapeottTob,  oameiy,  tho 
pleaa  by  thorn  ninthly  and  tcnthly  plekdod  to  the  Mid  action  and  Jemamit,  doih 
y    dianiaa  the  laid  aevoral  pleaa ; 

Oonaidoring  further  that  by  law  and  tho  jurlaprudenoo  of  tho  CouPU  of  thia 

Province,  the  tcaUtor,  Gabriel  Ohriatib,  had,  ainco  the  piuaihg  by  the  Parliament 

:^  of  Great   Britftin  and  Ireland  of  tho  Act  numbered  chapter  83  of  the  Acta 

paused  in  the  14th  year  of  his  Ute  Majeftv  Oeorgo  III.,  capacity  to  diapoae  of 

his  ettate  and  property  without  reaervi^plbiotion  or  limitatiopj    ,^ 

Considering  that  from  and  after  tHi  passing  of  tho  Act  of  the. late  Province 
of  Lower  Canada,  numbered  chapter  4  of  tho  Acts  passed  in  tho  41  at  year  of 
the  reign  of  his  aaid  Majesty,  a  testator  had  a  right  to  bequeath  in  favour  of 
toy  person  or  persons  whatsoever,  all  and  every  hia  or  her  lands,  goods  or  credits, 
iritliout  reserve,  restriction  or  limitation  •; 
Considering  that  by  law  and  the  jurisprudence  of  the  aaid  late  Province  of 
,^Lowor  Canada  tho  late  William  Plenderleath  Christie  bad  capacity  to  take 
\^  bequest  made  to  him  by  the  will  of  the  testator,  Gabriel  Christie,  at  the  date 
Wthedeath  of  the  late  Napier  Christie  Burton,  to  wit,  in  tho  year  1836,  when 
^    the  substitution  in  fiivour  of  tho  aaid  WiUi^  Plenderieath  Ohrjl^  ^  efiiict ; 
Doth  maintain  the  di/etue  en  droit  b*the  defendafats  plead^MHBjftond' 
oount  of  the  declaration  of  tho  plaintiff)%th  ooata  ;  afi|M||||K. 

Considering,  finally,  that  tho  plaintiff  hath  not  proved  the  iJHHKm^Rwtas 
j>f  his  4eolaration,  doth  dismiss  tho  aoUon  and  demande,  and  alio  the  petition  for 
%nonuna|ion  of  »  tiquettre,  of  tho  plaintiff  with  ooats. 

■'iL*.'  ■  ■       '  •    -  ^       ■  ■  ■'        ■ 

.    i  Action  diaipiaaed. 

the  plaintm. 

ooaDi0l%ir  plaintiff.  " 

for  tbe|bfcBd»nt«. 

A.  A.  Dorioni^Q.  C.,  coooImI  for  dofendants. 
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MH  et  ddUiUer  dea  I^S^^  ^:^*i  1"'*^  ''"'"'""''  """"^  »""  »-''  «•> 

dix  pi««««  ia  Oon«,urcomi  ^"""'  ^^ ''"  P«''*PP«<l«*«>t  p.j.nt 

Dubord  qui  demeuw  an  village  d'AotonVi*      -^ 

Iut.on  pour  «»nulkr  a.  i*K.Iution  da  2  J^'    '"'' '"  T'  ""''  P^  «»«  '^ 
.  I-  13  join,  Dubord,  muniTtou.  iIT^'   '*''"'™'  '"  '^*^*~'  <>•  »»»»o'd 
'e  d^fendeu,,  pour  .vo  r  «  ll^Tu  t.'el^^  "^"^  "  P'^"**  «he.' 

^Quelqua  temp.  .J^Tut^  t^ll^^r  *'*^"*''*  ""*'*'^'^  ^ 

*»  pau,  Tur^t  et  Mdhiot  DublTJl^^  rT      "  "*  "«"*'  ?•'  deux  jugea 

"-.  *  ^^^uTd?;«wTdX;intltS.:'  *  '^"  "^^  '••-^- 
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i?ubo>d  se  iwurvoit  contre-«e  ji^ment  par  un  Writ  de  Prohibition. 

Lea  obBervatlona  suivantes  que  fit  lo  savant  juge  Sicotte,  on  rendsnt  le  jugc^ 
ment,  expliquent  suffisniiiment  la  nature  de  la  ddfense  faite  par  Dubord  devaijt 
- .  les  magistwts,  dos  moyens  invoquiJs  pour  prendre  le  Writ  de  Prohibition,  et  le» 
defenses  du  ddfendeur,  pour  B'opposer  &  eo  writ. 

Sicotte,  J.^Nuldoute  qufe  le  droit^de  surveillance  accord^  auz  Cours  Sup«- 
rieures  sur  les  autrcs'tribunaux,  peut  s'exercer  au  mojen  du  Writ  de  Prohibition. 

II  n'est  pas  ndcessaire  pour  I'obtenir,  de  jldolarer  qu'il  n'y  a  pas  d'autre  moyen 
de  garantir  ses  droits;  mais  il  suffit  de  se  niaindre,  que  les  Justices  de  Paix  nV 
vaient  pas  de  jurisdiction,  qu'ils  ont  procdcjW  injustement;  oppressivement,  ou  irr^- 
guliArement,  ainsi  que  I'enseigno  Hawkins:  "  For  proceeding  without  jurisdiction, 
"  for  proceeding  unjustji^,  oppressively,  or  irregularly,  forjefusing  to  do  jua,tice," 
ainsi  que  I'enseigno  Palej  [122].  ?       -,         -"  ' 

On  peut  r&umer  les  moyens  Invoqufo  centre  la  condamnation,  de  la  manidre 
Buivante: 

1.  Le  tribunal  qui  a  condamnd  n'est  pas  oelui.d&ign^  par  la  loi ;  f  ar  consd- 
quent,  pas  de  jurisdiotion  et  pas  de  tribunal.       ' 

2.  Une  condamnation  sans  conviction  d'offense,  et  par  cons^uent  pas  de  tson- 
damnation  Mgale.  < 

3.  Pas  de  vente  il%ale  de  boissons,  pas  d'offense,  attendu  la  pretention  d'un 
droit  et  la  preuve  faite  de  ce  droit/  -—.,,,         •         ,^ 

4.  II  y  a  eu  irregularity,  faute  d'adjuger  sur  les  exceptions  invoqu^  par  le 
d^fendeur. 

6.  II  y  a  eu  injiustice,  oppression,  en  permettant  aii  Perceptour  du  Revenu  de 
se  fkire^qge  de  la  l^galitd  d'un  r^lement  municipal,  et  de  rappeler  le  permis  de 
vendre  qu'il  avait  donn^,  comme  nuj. 

Surlesdeitt  premiers  moyens,  voici  des  r^les  et  ^es  prineipes  applioables, 
fondfe  sur  la  loi,  la  jurisprudence  et  I'essence  de  ce  Jqui  constitue  la  jurisdiction 
et  les  jugements.  , 

Tout  jugement  doit  8tre  rendu  par  les  juges  que  la  loi  a  institufis,  et  qui  sont 
d^signfe  pour  oofistituer  le  tribunal  investi  de  jurisdiction  stir  la  matidre.  Si  la 
loi  indique  comment  I'absence  de  I'uii  des  juges  doit  6tre  supple,  eela  doitlfcppa- 
Mitre  dans  le  jugement  mSme,  autrement  16  jugement  parait  avoir  6t6  rendu  par 
lin  autre  tribunal  que  celuLqUe  la  loi  d^igne. 

Cela  est  de  toute  justice  ear  les  jugements  d^ident  de  ohoses  qui  intSiessent 
toujours  grandement,  I'honneur,  les  biens  des  'oitoyens.  Leur  composition  est 
determine  d^avanoe  par  la  loi.  Les  jugements  ne  «ont  valables  qu'en  autant 
qu'ils  Bont  rendus  pjair  le  tribunal  T6gl6  par  la  loi. 

Le  tribunal  ddsignd  et  et66  par  le  statut  pour  juger  la  matidre  dont  U  a'agissait 
^tait  les  deux  magistrats  devant  lesquelo  la  plainte  avait  6i6  faite  et  qui  avaient 
Bign6  le  bref  d'assignation.  ts  olause'14  di^Chap.  18,  de  1864,  veut  qu'aucun 
autre  magistral  puisse  si^r  ou'prendre  part  dans  I'affaire,  ezoeptd  si  les  deux 
premiers  sont  .absents,  ou  4  raisoo  de  Tabaenoe  de  I'on  d'eux,  et  dansoeoas 
mSme,  avec  I'assentiment  do  Hautre  juge  de  paix,  o'est  le  tribunal  sp^ial  et  le 
MBlcomp<Stont,  AJHgcrl'afikiw.  '  ' 
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dartres  personnes.  ^^''  **  °°*  J»S«'  «  la  loi  donnk  tel  pouvoir  a 

^-  -  pal  ^S^.;S';:::,:tr-°!;  ?  ^^^^^^^^  ^  -'-  <»- 

fait  de  cette  absence  et  de  tel  a  JnttlT     "'"''T'"*  «*  entiirement  aur  la 

pour  donnerjuriBdictioa  que  ceirder^^^^^ 

I-ajui-wdiction  est  toute  aussi  sLoL?  ^T      '°  '"^'"«'  ««»toe  Jugede  Paix 

L^  depositions  ^aJaloi  constitZT^      J^^***"" '^°°°^P«^  oosderniers 

•on  du  tribunal.    ^'observarSS^^j-  '^ "*'^"  ^'  ^'^  --P^- 

jud.c.a„es  pour  lesquels  eUes  ont  "HSs'^V  !;«  o''''^*^*^  dans  les  als 

transgresser  impundment.  ^^  """P''^"'  ^ ««  pourrait  bientot  les 

Mnplion.  lux-.  ~.  .>: ',  l'<™"««.  non  par  »iimdI«ii1«  «..  j^.i..... 


"X 


-  -i;  .^--  cs. t riTi:  zte 


Onbont 

BolTiB. 


-    II 


^ 


<m  - 


f 


206 


Sobord 
n. 

BolTin. 


COUR  8UPBRIEURB,  1866. 


/ 


dur^,    Les  attributions  des  Juges,  leum  pouvoirs  ne  peuvent  fl'att^nuer/ae  distri- 
buerpardes  acquies^mentataoiteB.  o'est  droit  public,  et  le.  Juges  n'ont  d'ao- 

<5noncd  distinctoment  et  non  pr^sumd  et  sous^ntendu. 

A  leurlrj**"  •^™'»«°°.  P"  ''^"e  dnonciation  seulement,  dans  I'aote  soumis 

J^^rveillance,  que  des  ||ur8  sup^rieures  peuvent  connaitre  si  la  loi  a  ^t^ 

ou^ff  n      ^.      .   T'  "'  ^™''  ""**"»"*  ^«"*  dventualit^s  prtvues  et  indi- 
?~  "^V^^t'':"^  -  »»*  "i  e-F«^eB,  ni  dnoncdes.  ni  in'diqu^s  da  al^ 

aTn?  drl-    1"!.     "'*'"'"'  T  ^''  ^"""  «"P^"««««  P*™*  reconnatt«conime 
CoiTutl^'"'  ™'  l'offense,.tait  „n  tribunal  constitu.  par  Messieurs 

ne  felt  pas  meme  voir  quels  dtaient  les  juges,  devant  lesquels  I'affaire  avait  6t^f 
portde  et  eoninienc<^e     II  n'j  avait  done  pas  A  la  faee  d^papiers  consUtutifs  de^^ 

t  ir/r,"'  '  ''f"*''  '^  '"'  •*'''"'^"»««"  «*  '"  condaVnation,  le  tribuna 
^^signd  par  la  loi,  et  par  consequent  pas  de  tribunal  competent. 

1  Jrlr^T"'  ^f  ^"^•'^ ' ''  '"  ^"'*  ^*  I'adjudication  sur  le  fait  en  dbpute  et* 
1  apph«it ion  des  condamnations  ddcrdt^s  par  la  loi:  cela  s'applfque  aux  Lires 
purement  cm  es,  comme  A  celle  d'une  nature  p^nale  ou  oriminelle. 

i-aiey  (^12)  constate  ce  que  doit  contenir  le  jugement. 

Le  jugement  attaqud  declare  biep  "  qu'il  r4.nlie  pleinement  de  la  preuve"  que 
le  ddfendeur  ayait  vendu  sans  licence  des  liqueurs  spiritueuses,  mais  ne  contLt 

Ton ''ir.  T^Pr  '"  ''  *"'^""''  ^"  '«  «'•*'"  -  «"ij"<^^-*i-  of  coi- 
tion,   commeleditPaleyetconim&Jeveutlaloi. 

II  y  a  bien  une  condamnation  4  la  p^nalit^,  mais  cela  n'est  que  la  consequence 

pmnent,  e^  la  condamnation  ne  pent  Stre  e:.ecutee,  s'il  n'y  a  pas  pr^alablement 
une  conviction  un  verdict  absolu,  et  directement  affinnatif  L  foffense.  Le 
tnbunal  chajB6  de  prononcer  le  verdict  no  I'a  pas  feic,  mais  s'e^  contents  d'af- 
ftrmer  qu  U  u.  paraissait  r^sulter  de  la  preuve  que  le  feit  reprochd  kvait  eu  lieu, 
sans  rendre  la  sentence  qui  decoulait  de  cette  opinion  et  de  oo-motif. 

Apr^s  avoir  expose  que  le  tribunal  qui  a  juge  n'etait  pas  competent  par  sa 
composition  et  que  e  jugement  rendu  est  nul  et  sans  force,  faute  de  conviction, 
J  suffira  de  dij^sur  e  defaut  d'adjudication,  sur  les  exemptions  reclamed  par  le 
defendeur,  qu  eh  rigle  generale,  les  Juges  de  Paix  doivent  adjuger  sur  les  ^p- 
tions^qm  attaquent  leur  jurisdiction  ou  qui  redament  des  etemptions,  afiu  de 
permettre  anx  Conrs  Superieures  d'apprecier  la  justice  de  ces  exceptions  et  leur 
adjudication^sur  les  matidres  basees  presque  toujours  uniquement  nir  des  oonsi. 
deraUons  legales  et  intei«8sant  toute  la  societe. 

A^'jf'^^^''^^^'  ''*'°''^*  """°  ^~^»  ^«  '"™  w  qui  a  ete  fkit,  devait  6tre 
decidee.  Pnelmefois  eUe  enldve  toute  jurisdiction  aCJuge  de  Pak  par  la  dis- 
position  de  la  lei  seole,  et  il  serait  ntUe  de  mettre  A  U  •  -  *^       - 


^  .„,^  aerait  ntuede  mettre  A  la  flnnnaiswnflgAgJiigetJt- 

J'alx.renseignementde  Paley  sur  lean  devoirs  en  pareilles  droonstanoes  (121). 


V'^f'f^r-! : 
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'  «  IfSI^ontfrn    *    ^  ?.  ^"  "r '"^  **y  '^'^"'  ^^^  g««»t  »  prohibition 
after  conviction  to  Btop  the  justicelfom  proceeding  upon  it." 

et  ClT^''"''  fondde  Bur  le  paiement  de  la  licence  au  Percepteurdu  Revenn 

(Le  Juge  examine  lea  riglements  municipaux).  Cet  examen  dit-il  ^^™n„f, 
que  tout  ce  qui  a  .t.  fait  a  .t.  fait  en  confLit.  au  riZ    ;  du   ^^^^^ 
en  ma«  et  que  tout  est  strictement  Mgal  A  ce  point  de  vue,  ^ 

JuatL^Tpait'  f '"''  '''  '"^  '*  "*'*'°"^"«'  ^"^"'^  «"«  recommande-  aux 
IT!        I   ^^r'.       °*  P"^  '"*'*'  ^""^  «««  q«««««n8  d^dfoit,  fetqu'il  faut 

Ton  etS^      "'?r  T""'^  *•*'*'  existaient  longtempsa;antraccu-v^ 
sation,  et  qu  Us  ^manent  de  celui  qui  reclame  contre  lui.  ^ 

^XionTsa  «1«  ~°j"''P*'''"'  ««'  ""  «*'«  P^f-^t,  »aiB  sert  A  constater  ses 
ITSrlll  '"  ""'^'^"*  "°  ^^"'^"""'^  P^'  »''»'>--  ^'-*«-   ' 

fXl^T     ^"f^"^''  '*  licence  demand^,  c'^tait  admettre  qu'U  aUait  la     , 
?^ltr  ^'"l    '''  P^^-^d^pStfaitentre  ses  mains.ce  papier  est  sign"  du 

ll^dTST'"""'*;''^  POurlequelonaobJulecJilSficatda 
iSttZ        T    °>  »  IT  d«  '^rve  pour  examiner  si  ce  r^lement  fest 

C         *  .!^^  ^*^  ^"  **"  °  *'"*  P"« '«  *«»P«  «»e  ««  foi^,  "nais  le  droit  4 1» 

^  resteiUien  cons^t^  par  le  paiement  accept.  ^^^ 

ex^i^Uons.  Cela  wssort^des  termes  du  prdtfit.  «>mme  du  fait  mtoe  d'un  proC    ' 

II  y  a  injustice  quand  des  officierB  minist^els  6e  mettent  au-dessus  de  la  loi 
P^desinterp^Utions.  qui  nesont  pas  dans  leurs  attributions.  Les^usI 
2?^"°*  '*  ^"^^  ^'  «5glementer„la  vente  des  boissons  et  non  te 


Onbord 

- T».-- 

BolTia. 


Peroep. 


I  pentrdiTBrleT^lement  de  prbliibTB^^Wl>a^Slf 
reorder  des  licences,  c'est  lui  qui  r^glementeet  non  le  conseU  munieiprL^d^ 


■•I, 


.//' 


— ^ 


■  i^'^i 


't^4if^^  ^"^5^"*      "t'^f  . 


(  ^rw^p  f   )^  ' 


V,4!li-''  ^ 


t> 
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Onbom 


de  la  loi  est  interrerti.  Cela  est  toujoura  dangereui.  La  protection  pbur  tous 
est  dans  la  strioto  ez^utiQn  de  la  loi.f  II  y  aurait  oppression  trop  souvent,  si  la' 
1<»  ne  d«5pendaitquede  rarbitraire  des  oflSofers  niini8t<5riois,  et  si  dans  rapplioation 
de  la  loi  par  les  tribunaux  inftrieurs,  on  n'exigeait  pas  la  strioto  observation  des 
form^litds,  quand  elles  tondent  &  protdger  des  Individ**!-  II  doit"  6tro  ddoidd 
commd  il  Test,  qi|e  le  Writ  de  P(ohihition  a  616  bien  <Smand,  et  que  defense  doit 
etro  faite  aux  Ju^^de  Pmx  de  proodder  sur  I'exiSoution  du  jugoment  attaqud' 
II  no  doit  pas  fitre  accor^d  de  frais  oontre  I'officier  du  Revenu,  parce  qu'il  est 
officier  public  et  comiae  tel  reprdse'nte  la  Couronne,  ni  oontre  les  Juges  de 
Paix  qui  ne  doivent  Otro  condamnds  H  payer  des  frais,  que  lorsqu'il  y  a  prise  i 
partie  contre  eux. 

Boufgeoi$  &  Bachand,  avocats  du  demandcur.  - 

Chagnon,  Sicotte  &  Lanctot,  avocats  du  ddfcndcur; 

COUR  SUPERIEURE.,  •*" 

^  MbNTREAL,  31  JANVIER  1870.  '^     '  : 

Coram  Mondelet,  J. 

No.  1080. 

Paquin  vs.  Bradley  et  al. 

JuoB:— 1.  Qae  la  donation  Umit<!o  &  dea  cboses  dtfsigaies  partieulUrement  est  nne  donation  &  tilre 
partioulier.  (1)  '       ' 

a.  Qua  le  donat^fo  «  Utr*  particulier  n'e»t  pas  tenu  penonnellement  aux  dettea  dU  donateur.  (2) 

Le  demandeur  rdclamait  des  ddfendeurs  le  montant  d'un  billet  sousorit  par 
leur  mite  le  15  aoOt  1862  pour  £35.  'Za.  6d.,  et  il  alldgu&it  que  par  aote  de  dona- 
tion, consenti  le  16  octobre  1865,  devant  Mtre.  Savard,  N.  P.,  la  mdredes  ddfen- 
^^leur  avait  fait  donation  entrevi&  de  deux  terres  et  d'une  cert£ne  quantity 
cR- biens  meubles  y  dnumdrds. 

Le  demandeur,  en  consequence  conoluait  h  oe  quelesddfendeurafussent  ddcla- 
«5s  les  donataires  universels  ou  k  titre  universel  de  leur  mdre  et  condamnds  au 
Imement  du  montant  de  ce  billet  qui  dtait  une  dette  due  et  dchue  4 1'dpoqae  de 
la  donation.  „ __ilT7tr'l 

3i^  ddfendeurs  plaiddrent  que  le  titre  en  vertu^di^quel  ils  possddent  certains 
JH^ns  &  eux  donnas  par  leur  mdre  est  une  donation  4  titre  particulier,  e^i^u'en 
vertu  de  tel  titre  ils  ne  peuvent  Stre  tonus  personnellen^ent  qu'au  paiement  des 
dtfttes  par  eux  assumdes,  et  que  la  crdance  rdclamde  par  cette  action  n'est  pas  dii 
^ombre  de  celles  dont  Us  ont  assumd  le  paiement,  et  que  la  donatrioe  ne  leur  a 
lias  donn^  tous  les  biens  qu'elle  possddait  lors  de  la  donation  en  question. 
1  Les  ddfendeurs  ayant  fait  Ma  preuve  de  leur  exception,  le  demiandear  a  ii6  ' 
^^boutd  de  son  action,  et  le  jugement  est  motivd  comine  suit : 

La  Cour,  aprds  avoir  entendu  les  parties  par  leure  avooata  au  m^rite  de  cette 
cause,  examine  la  procedure,  pieces  produites  et  preuve,  et  avoir  deiiber^;  Consi- 
ddrant  que  le  demandeur  n'a  pas  etabli  son  droit  d'aotion,  et  nommement  que 

CD  0.  0.  Art.-iao. 
(3)  0.  0.  Art  799. 


^" 


-■^ 


"r 


i  ' 
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Jor    C„„ 7^     CoDBidtf^nt  que  la  dite  donation  est  «ne  donation  A  titre  particu- 
jl'.„r    f ",  'r'  «'"'^"«°*.  q"«  l*"  d<5fendouni  ne  eont  p«»  tenus  envem  le 

^quelle  a  dW  oonteioWe  envers  le  dema«deur  par  la  mdre  des  d^Sfendenrs  qui 

P^inL^T^'    *.'»"'  '"^  ^^^'"^*°"  «">*  »»'«"  ^«°«i^  «°  I*"  Exception 
1  ^remptoire,  la  Gour  la  maintient  et  ddbouto  I'aetion  du  demandeur  aveo  ddpens- 

Je«rf  <fe  ^rcAamftaMZf,  avooatB  du  Demandeur. 
Voulre,  Doutre  &  Doutre,  avooats  des  dtfendeura. 
(PJI.L.)  .  7 


|0©UR  SUPERIEURE. 

MONTBEAL,  30  NOVBMBBB  1869. 

Coram  Mackat,  J. 


No.  1180. 


Mallette  vs.  Trtmhlay. 

denr  no  dolt  X.  nJ^i.  .    f^     ™oon™»  'ur  I'exoeptloni  U  forme Jn«,o'«low;  Ied«fen. 

dear  ne  doit  pla.  pro«Sdor  but  Icelle  exoepUon  i  1.  forme  qui  e.t  devenne  oaduque  et  InutUe 

Le  20  novembre  1866,  le  dtfendeur  produlslt  en  cette  oause  une  exception  A 
lu  ZanlT  '  •^'"'  "''■'^^  "^^  ""P'*  "  ^Snfe  par  le  procureur 

^  d!n?r«;  li'^rr  '  '*?*"'^*"  P*y*°*  *"'  "^*^*«  «*  P"*"*""™  du  ddfen- 
T  o  J^"  y"^  P'""^*  ^  '*  ^°"  ^«  ««'  «"  I'exoeption  A  la  forme. 
Le  27  ftvner  1867,  cette  motion  fut  accords  par  la  Cour  qui  ordonna  au 
demandeur  de  payer  les  ddpens  encourus  sur  I'exoeption  k  la  forme  jusqu'A  ce 

^  Le  16  octobre  186^  le  demandeur  ayant  fait^nifier  au  prdalable  une  nou- 

It  X  t  '"i^'r*^""' ''  "y*"*  *^''  *««'  ^^^  «« I'^-Ptio''  i  la  ferine 
Lrite  "'**^  "***""*  "°  demandeur,  et  le  somma  de  plaider  au 

Le  ddfendeur  ayant  inscrit  la  cause  pour  I'enqugte  et  I'audition  au  mdrite  sur 
cette  exception  A  la  forme,  et  les  parties  ayant  6\A  entendues,  la  Cour  arendu  son 
jngement  comme  suit:— 

The  Court  having  heard  the  parties  by  their  counsel,  as  weU  upon  the  merits 

L^r^Ti  .*  y^"^'  °"^*  ""^  ^J^^^  »°  ^^  «"««  by  defendant,  as  on  ' 
hemotion  of  plaintiff  of  the  8th  November,  instant,  for  rejection  of  de^,ition 

nf  !?!!T^    i   ,T   *i.?'^°^"'^""^  the  proceedings,  the  evidence  and  proof 
-nuccoid  *i4d  dttly-ddiberated T  t'onBMBmg-TBarprwnWlmde^^^^  " 


Faqnlii 

Bradley 
•tal. 


~i3^^re->, 


(    V 


'  '■•ft    *-S1W  ,    t       «        (  ,^    i«,Jtf« 


"'N 


•^_ 


■^•^^., 


^^■,^j;.-j,^;/ 


l.^-. 


% 


210 


OOUR  SUPBBIBURB,  1869. 


XkHBbUy. 


panted  himhaj  served  true  copy  of  his  deolmtion  upon  defendant  and  hu,  to 
doA  deol«^  the  «c«p,«,„  i,  iafornu>.  spent,  and  to  be  of  no  further  Ze„ 

tl7l  "^^  '?'  ^'  "^*"  "'  P'""'^'^'  «^  Ifi***  October,  1869;  and  fuX 
do^  declare  the. nsoripUon  iorEnguUe  andhearingon  aaid^^^^i  a  ^Z^ 

the  Court  orde«  the  oauao  to  bo  proceeded  with  b,  and  upon  auoh  other  and 
further  proceedings  as  to   law  and  practice  appertain;  aS   considlinR  that 

the  witness  Mimult  is  unnecessaTr,  it  is  ordered  that  plaintiflF  take  aotbing  U 
said  motion,  withoufrcoste.  K    '  ""tt*!/ 

jV»miMZ<,  avocat  du  demandeur.       »      '  j  '  ■:  .'^'  ■    .' 

Dnhamel,  avocat  du  ddfbndeur.  -^-     j    .^    .     -      f       ^ 

(r.B.L.) 


.  SUPERIOR  COURT,  1870.  / 

MONTREAL,  3l8t  MARCH,  1870. 
C'orow  TOBBANCB,  J. 

•     '  No.  lOM.  \ 

CahinQi  al.  vs.  Tranchemontagnt et  al.,  and  7%oma*  ekkl., oppts. 

iireacnuea  Dy  uie  Act  respecting  the  registration  of  inland  vcsselg  referred  to  In  P  r  9*10  mh 
not  oonve,  to  the  p„rclu«.r  any  otle  or  interest  in  the  ve«cl  IntendS^^lo^^S  ' 

"«oVveTrcriS"wL°Lu:"V"*^^^^^^  *  tru,toe..ina.mucha,  itdidnotcontormto  th. 
cMrs.  8  88  jS.'^  fraudulent  con»ey«.oe  b,  theemuitment.  of  «id  Act.  esp,. 

This  case  was  before  the  Court  on  the  nierits  of  an  opposition  hfin  dt  dUtmre. 
The  opposante,  Hewy  Thomas,,  William  Sache  and  Benjamin  Heniy  Lemoine, 
in  Uieir  quality  of  trustees  of  the  property  of  the  heretofore  firm  of  Fred- 
enok  at.  -Louis  &  Co.,  claimed  mam  levte  of  »  seizure  of  the  steamer  "Topsy." 
1  -  *?7PP""*'<»°  ""^^^  «»  assignment  by  this  firm  to  them  on  the  26th  March, 
1868,  because  they  were  unable  to  meet  their  engageatehts,  and  among  the  pro- 
perty  assigned  was  the  steamer  "  Topsy,"  of  »  tonnage  of  66  tons.  SuL 
quently  by  an  ^c^«,  of  date  Ist  March,  1 869.  Maitre  Jobin,  notary,  the  opposants 
wld  the  Steamer  «  Topsy  "  to  a  firm  of  Sincennes  &  McNaughton.  Thajthi. 
firm  was  then  in  possession,  and  the  opposants  ^•  qucdUi,  as  their  aaranu  had  a 
right  tooppoM  the  seizure  and  aUmmaUiUvie  of  the  steamer.  The  plaintiffs  fried  ^ 
several  nu>ye«s  of  contestation  to  this  opposition.  An  answer  inhw  firtrtly  fyled  ^ 

was  dismissed  A  second  answer  alleged  that  the  defendants  had  given  plaintifi  a 
-  mor^  for  $1,823.30,  the  amount  of  their  debt  on  the  steamer  "Toiy  "■  that 
the  debt  was  incurred  for  an  engine  supplied  by  the  pkiintiffii  to  the  «  ToU  " 
and  It  was  agre«J  at  the  time  of  the  supply  that  the  mortgage  should  be  givenftr 
t|ie  payment  of  the  engine;   that  the  judgment  pnw  f^n^*  *^ 
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""l'       '  .-^"^t~*»"'*    *  ,y^|fir"' ''^"'\ 


«lt 


t^Jt.  "T'^f  *»  °'»'<«W  J   «k.l  tb.  mortgi^.  hid  bM.  d.i,  ~ri»c«rt.  ..  a  ,. 
Th««>~»fS.r^      I^u      ""T"'''"""'  mJ  tk«  oo.^d».Uon  of  il. 

•i-y  b.v.  ,.id  vii^uTr.  j:*  rVirr  "Th^:r '""  "^ 

general.  .      -  •        •  "'^  "•  •i,o^o.dw.      ihe  last  answer  was 

»ou  w/  me  pltflntiffii  was  given  on  the  27tk  DmMmhAr  i  acT  » 
antecedent  dnkf  »„j    x     ^-         .  " '"'^  *'6«»mDer,  1867,  to  seoure  an 

Ll^dtort'tas"^^^^^^^^  

Thomas,  one  o^pZinte    ^S     ""  '*"  V^  °"'^'**'"*  "'P^''*"^  ^^  H«"y 

were  not  parties  to  the  ^r^  ^  *»>«  hands  of  S.ncennes  &  MeNaughton,  who 
thatthesS^ZtlSTrr'T";:  T''«<'PP--t»  therefore  p;ayed 
^«udo.eredit:;%:it,^^^^^^^^^^^ 

wer?rsir;t*?;oPt:r^^^^^^ 

1869,  and  since  this  last  dateTe  "  W'  w     •        '''  '^'''  "^  '"*  *'»"''' 
McNaughton,  as  proprietor;  ^^        "  '"  P"^™"*"  "^  '3''"'«°°«  * 

.n;;::s;St^""^'^"'"^^ 
that'ti:q::::ironS^^^^^^^^^ 

that  we^ rXdrt    Ha^rrwont'^^ 

c.«jnedb,thepiaintifi;:;'::rdr  1^^^ 

op^nLl'J^ZpZ^lthS^^^^^^^ 

to shewa'oompliaL wiTfhT A^f  -       .°      . •*  ^"'^'^ ^ 

that  the  t^msf^rofv^&l,^^!'^.''^ 

atthe?JZho^;:^dt^^w^^^^^^ 

conve,edtotheoppo»"ntl:]t    ^  ;^^^^^^^^ 

as  the  garanu  of  Sincennes  &  McNa««hS«.  W  1m  *,,  """  *? ''PP^ 

jamnto  if  by  non-coniDlMnee  •ith  f^  i     '  ^       ^'^  *^*  opposants  be  their 

The  Plaintiife  fSrZ  oJi  Jl^^^^^^  ^''^^^^  "o  "»«"«»  to^them. 

by  the  defend.nte;! T*  *  ""ignment,  of  date26th  March,  1868, 

«nylZ^  «!!?  ''°^^*°'  to  compulsory  liq„id^Uon,  .„^  aKa,  if  he'has  made  V 


^^^xmmm  than  in  th«  manner  prescribe^ biythis  AcPsTals. S  i?-' I" 
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Tho  Court  woa  of  opinion  th(it  the  opposanta  had  not  m  complied  with  the 


CUtIb  at  ■!.  V. 

tan««ti?"«ndnm«:  •  f»L    oi .   "^  '"'"  """  VK|~°"«""  "»u  »"*  Bw  compiiou  who  mo 

-  Womuei.).  provisions  of  the  Shipping  Act,  cited  by  plaintiflb,  either  M  regards  the  form  of 
tho  BSBignmcnt  or  ita  registration  in  the  custom  house,  as  (o  enable  the  Court 
0  rcgwd  them  as  having  been  proprietors  of  the  steamer  "  Topsy."  Further 
they  had  violated  the  provisions  of  the  Insolvent  Act  in  accepting  of  the  general 
OMignmcnt  of  tho  insolvent  to  them  without  complying  with  the  requiremenU  of 
that  Act,  and  their  interest  either  as  having  been  proprietors  under  tho  assign- 

-■    r        JJ«nt.  or  as^qraM^,  of  Sincennes  &  MoNnughton  was  not  an  interest  that  the 

vourt  should  ijotice. 

The  judgmbnt  was  mohW  as  follows  :— 

Tho  Court  having  heard  tho  parses,  plaintiffs  and  opposants,  on^  the  merits 
the  opposition  of  the  opposants,  and  the  <;QntestaUons  thereof  by  plainUffs. 
and  having  duly  deliberated  ; 

^^°*i'^*""8  that  by  the  assignment  alleged  by  the  opposants,  to  wit,  the  assign- 
ment, of  dato  the  26th  of  March,  18ti8.  from  Frederick  St.  Louis  &  Co.,  to  the 
opposants,  F.  Ocoffrion,  N.P.,  and  by  the  sale,  of  date  Ist  March,  1869,  F.  Geof- 
irion,  JV.P.,  from  the  opposants  to  the  firm  of  Sincennes  &  MoNaughton,  the 
opposants  have  not  complied  with  the  requirements  of  tho  Act  respecting  the 
registration  of  inland  vessels  referred  to  in  the  CivU  Code  of  Lower  Canada, 
Article  2360 ; 

Considering  that  by  tho  Article  2361  of  said  Code,  transfers  of  vesseb,  such  as 
the  steamer  "  Topsy,"  claimed  by  the  opposants,  not  made  and  registered  in  the 
manner  proscribed  by  the  said  Act,  do  not  convey  to  thj/purchasor  any  title  or 
interest  in  the  vessel  intended  to  be  sold; 

Considering  further  that  the  said  assignment,  inasmuch  as  it  did  not  conform 
to  the  Insolvent  Act  of  1864,  was  in  law  a  fraudulent  conveyance  by  the  enact- 
ments of  said  Act,  especially  of  S.  3,  S.  S.  1  "  I  ",  doth  maintain  the  contes- 

tation  by  plaintiffs  of  said  opposition,  and  doth  accordingly  dismiss  said  opposition 
with  costs;  ' 

-,    ,  '  .Opposition  dismissed. 

Vorwn,  Dorion  &  Geoffrion,  for  opposants. 

^•VcAic,  jVorrw  «fc /6„e,  for  plaintiffs  contesting,     r    "■ 

(j.  L.  M.)  /  ^ 


SUPERIOR  COURT. 

MONTBEAL,  3l8T    MaBCH,  1870. 

Coram  Torrance,  J.  -^ 

No.  1689.- 

Bdanger  &  vir  ye.  Brown. 

Hw.D:-That ,  de^  of  sale  made  by  a  wife  cmnmufie  «n  Wen.  to  a  third  party  of  her  irovrt,  Ibra 
pretended  conridertUon  of  WOO,  when  the  real  coneideraUon  wJTXiS  of  ^SJto 
the  third  party  to  her  haaband.  will  bo  set  aolde  a.  a  contravenUon  of  C.  C.  MM 

Torrance,  J.  The  female  plaintiff,  Adelaide  Belanger,  has  bronghf  her 
action  to  set  aside  a  deed  of  sale  of  her  propre,  to  the  defendant,  as  made^ 
mthont  consideration,  and  as  aa  indirect  mm^  given  by  her  to  th.  d«ftad»at 


^ 


t"  r*~ 
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for  an  obligftUon  of  her  huabaod.     The  doolaintion  aota  out  a  deed  of  aale,  of 
date,  24th  Deoembor,  1867,  (J.  Simard,  N.P.),  by  which  Adelaide  Belanger, 
authomed  by  her  huflband,  Antoino  Lomioux,  transferred  to  the  defendant  an 
undivided  fourth  part  in  certain  loU  of  land  in  the  St.  Antoino  suburbs.     The 
consideration  stated  by  the  deed  was  $400,  acknowledged  to  have  been  rooeivod 
by  the  female  plaintiff  from  the  defendant.     The  dccloration  alleged  that  no 
such  sum  had  been  reoeivod,  and  that  the  discharge  stated  had  boea  given  by 
error,  without  cause  or  oon.sidcration,  and  by  reason  of  the  dol  and  fraud  of  the 
defendant:  that  the  said  sale  and  discharge  had  only  been  agreed  to  by  the  plaintiff 
to  cover  a  guarantee  (caulionnemmt)  of  her  husband,  and  in  reality  to  guarantee 
a  debt  of  her  husband  :  that,  in  fact,  by  a  deed  of  lease  passed  before  J.  Simard, 
N.P.,  the  24th  December,  18C7,<«ho  dofendant  leased  to  the  said  Antoine  Le- 
mieux,  her  husband,  o«#tain  moveables  (named  in  the  deed)  for  a  rent  of  $800, 
part  payatle  in  1868,  port  in  1869,  aM  part  in  1870.   That,  the  female  plaintiff, 
with  the  view  of  binding  Bereclf  wh(faj|nd  for  her  husband  and  to  guarantee  his 
debt  to  the  defendant,  agreedHo  ^  said  acte  of  sale,  m^  gave  the  dischai^  in 
question  without  cause  or  consideration :  that  in  oonsoquenoe  the  said  sale  is 
null  and  void,  and  the  discharge  has  been  given  without  cause  or  consideration, 
and  is  null  and  of  no  effect.  The  female  plaintiff,  therefore,  prayed  that  the  said 
acte  of  sale  may  be  declared  null  and  of  no  effect,*  and  that  the  discharge  may 
be  declared  to  have  been  given  by  error  without  cause  or  consideration,  and  that 
the  defendant  be  condemned  to  retrooede  to  the  plaintiff  the  said  land,  and  give  , 
a  deed  and  tttle  therefor  within  such  delay  aa  may  be  fixed  by  the  Court,  and  in 
default  of  bis  so  doii^  that  the  judgment  to  intervene  may  serve  for  such  deed. 

The  plea  of  Uie  (Kfctodant,  in  effect,  averred  thai  the  consideration  of  the  deed 
of  sale  in  question  was'irue,  and  the  acle  agreed  to  for  such' consideration. 

With  respect  to  the  evidence,  there  is  little  difficulty.  The  defendant  is 
examined  as  a  witness,  and  when  pressed  as  to  the  consideration  for  the  deed  of^ 
sale,  says  that  the  deed  of  lease  should  have  been  made  to  the  plaintiff,  that 
such  was  his  intention,  and  if  it  was  otherwise,  it  arose  from  the  mistfike  of  the 
notary.  \, 

There  remarns  the  question  of  law,  how  far  tl^^  Courf  boa  it  in4ts  power  to 
relieve  the  plaintiff.  C.  C.  1301,  says:  "A  wife  oamvoV^nd  herself  either 
with  or  for  her  husband,  otherwise  than  as  being  common  as  to  property;  any 
such  obligation  contracted  by  her  in  any  other  quality  iii  void  and  of  no  effect" 
The  defendant  argues  that  this  action  could  not  be  brought  during  the  oommu- 
Hity,  to  T^ich  the  plaintifl^  replies,  that  the  action  is  a  personol  action  and  could 
not  be  brought  against  third  parties  in  good  faith  in  possession  of  ihepropres  of 
the  plaintiff,  and  it  was  Uierefore  necessary  for  her  to  have  tiie  sale  set  aside  as 
noon  as  possible,  without  waiting  for  the  dissolution  of  the  community.  The 
defendant  further  contends  that  the  article  1301  does  not  apply  to  the  wife 
commune  en  bieni ;  to  wWoh  the  plaintiff  repUes  t^iat,  when  she  sold  her  propret 
as  she  had  done  in  the  present  case,  she  did  not  bin^  herself  as  commune  en  bien,. 
The  Conrt  ifl  with  the  plaintiff.  If  rodfUHu'^ew^dwied-to^  the  plaintiff,  thr 
defendant  is  allowed  to  do  tiiat  indirectly  which  he  could  not  do  directiy.  'The 


•"•wpM-iflr 
▼•.  Br» 


■?■',■ 


y 


^ 


m 


Mliam 
v«.  Bra 


1  ,?-y^  ■^ff  ^^' 


SUPERIOR  COURT,  1870. 

■A  -^ 


Irown*  'ipdgmoiit  of  «h«  Ootirt  will    thfliwrnn.    »*.»»   *i^  T"^  7"  ' ' — ' 

Of  tho  plaintiff.  •  •  •^"*  *'"  •onclurioBi  of  tho  d,ol.wti«, 

-  The  judgment  wai  recorded  Mfollowt  :— 
ThcCoirt,  Ae. 

(li«ro  Iblio,.  .  d™riMi„„  „f  .h.     '     „•'  V        '"""""g  P'"l>erli«i,.to  nil: 


date  tho  -»,M  o^.u  T^        ', '^"■nieux,  nuaoana  of  tho  fcmlJoi 

Tilt  T    f     .    """'"^'■'  ^«^^'  '"'•^'^  '»  »•>«  d^o'^ation  inX^die  «d 

defendant  fo   the  2  sul  of  giS^LT  T;!!.  '"•*'*  f'*  '^"'^  "'  -«"«  ^  »"« 
or  consideration,  ^^^  Zl^'Tt^^;:^^^ 

conryanoeTnd  thl  Col  Ith  "  '^' '''  "f.  ^^ "'^  ^"'""?^''  "^  ""'"^  - 
.otio„.atal  evenr^Zlf  M  ''«"'^*'™''/««^*>«»t  »<>  P»y  the  eosta  of  Ihia 
plaint  ff«.  •  ''"'"*"•  *"  ^""'"-  »"'"^»«»  »»«J  R«inville,  attorney,  of  fhe 


Duhamd  &  RainviUe  for  plaintiffs. 
Loranger  <fe  Zora«^«r  for  defendants. 
(J.K) 


Judgment  for  plaintiffs. 


:^-__: 


>■-'. 


eUPBRIOR  COURT,  1870. 


^^ 


SUPERIOR  COURT,  1870. 

MONTREAL,  3Ut  MARCH,  1870.  '  - 

C#ram  Tobramci,  J. 
<  i  No.  im 
TaU  et  al.,  v..  Charkboi.  H  al,  .„d  CHarkbou,  oppo«nV.nd  Tate  ei  al, 

oontoating. 

tut«d  in  1866.  '       rjuugmoni.     i ho  plaintiffi.   action  ww  inrti- 

The  oppoiiUon  alleges  that,  on  or  about  tho  12th  October    1867  th*  „n„^ 

official  JgZ    tTat  ai^  "  rr  ^"  ^P"'*^  "^  ^•"^"'  °-  S'''"*. 

evcaap^^JL'  l;\l^^  the  plaintilla  existed  and  they 

conSn^hTr      .      t'^P""*'""'  »>»*  ''"ing  failed  ttffyle  their  «.aK.„^ 

01  contoatation,  tho  Court,  on  the  30th  May,  1868,  oonarmed  the  di«nh.r«.  •  *k.» 

tn^r '^^''''u  """''' **•*  P'""*'*^  alleged  that  the  original  action  was  insti 
tuted  on  or  about  29th  October  IftRfi  •  th^t  ;  j         »  "* 

H     "»•    "J  •  Moond  tinrw,  tie  oppoMot  .wmd  Urn  the  .dd 


'%l 


sie 


,■  'Sff^r^n- 


r^T-  -i 
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W^t 


'K'l: 


ino  iDRolvont  Act  of  18«l    y  o  «u  •»         "»'K"' 
or  after  L  c«t„t«  ha ' b.^'^,? i!*  *''"  '''7''-^."'-«  <Jobtor.ft«r  a„  «„i«„„le, 

orcditora  therein  mention  J  obtlrh  T'-  .""'*  '"  *'""  *«  P*™'*  "» 

'        hi.  eatate.  or  which  aplr  bJ    »v    l"  '*"\'''^''"»'»  "  «^hcr  creditor,  upon 

i;n;eoatf:;::eXr^^^^^^^ 

-••gnco.     That  claim  muartLfi^T  K  ..     *;  ^'"''"^'  ^^«^'  '''»»  ">« 

judgment  oonflrmingl  dil  ;.^tn  ^     T'"'?'^  "*  ^  extingujahed  by  tho 
coat,  of  the  judgment  in  rllw^„?/;K    n  "•"  ^°*''  ^''^'  ^««8-     »«»  "•« 
Uiffe^nt  poaLnTC  aZhV,;!  f,^'*".^""';  ^^  Q^^""'"  »«-»>  -re  in  a 
'  the  judgment  of  tk  2^  ^oi  ISCtII^^H     p'^  ^^"'  '""-*^"»*  '<> 

not  e.i„g..bed  by  theJ^o'T^JS-^*^^^^^^^^^^^         ^^/''"^  '- 

the  -Jta  of  Beview^d^tt t u^^Cnt bI^^^  ""rT  ".  "^"^ 
party  bear  hi.  own  coata  on  thn  «„««.;.•        T?  "''•  '""^  *'"'«'  *hat  each 

Aa  regard,  the  con'lTon  ofTli"„tl         T''"'*'''"'  ^"^  ^''^  P'""*'*^' 
Perkina  and  Ramaay,  for  the  I^Jr  T  .^^'""''^  *  •^«'"'  Me^r,.     . 

\te,(ltio„  i.  maintain';!  Witt  c^:!:  "'/'"'*''  '"•*  *''«  ««»«»»'•  »«»<"•.  thi,  con. 

■V    ''ho  judgment  i.  »«,<,„<<  agfoijo^. 


t 


%\i^-^' 


fUFiilbft  ooim,  itro. 


*fF 


ttf 


Conild«rlng  th«t  tin  <i«bt  of  pUinUflk,  f«r  whioh  jiul^inflnt  wu  r«n<l«n«I  on  Tfjj-jjkf* 
lh«  2!>tl,  ()ot„lmr.  I8fi7.  «.iiU.d  .t  the  d.Ui  of  tho  •MiRi.mont  by  tha  oppowht 'i.-?^  !^ 
to  Andrew  B.  8tow.fl,  to  wit,  o%u,  12th  Oot«,bef.  1H«7.  .nd  (h.t  tho  ,.l«intiff/  f.t;','V 
to  wit,  on  tho  8th  Jkowj,  mm,  f>l«d  •  oUiin  for  tho  amount  ofwid  judKniont, 
ia  prinoip.1,  intomt  ud  «of^  of  tho  Suporior  Court,  with  Ani]r«w  B.  StowMt, 
tho  official  MHigiimi  to  whom  tho  raid  aaiiignniont  hod  boon  madi  ; 
,      Connidoring  that  by  tho   Innolfont  Aot  of  1864,  8.  9,  8.8.  8,  tba  opponqt 
WM  abntutoly  fVeed  and  dlaohargod  fVom  tho  lald  Judgmoot  j 

Conaidoring  Uiat  the  aum  of  |27.90  olaiinod  by  tho  writ  of  oiooutlon  In  thia 
oaoio,  for  Ooota  of  tho  Co»rt  of  llovicw,  and  thn  aum  of  1226.94  olaimod  by  aaid 
wnt  for  tho  oooU  of  tho  Court  of  Quocii'a  Bench  woro  only  duo  and  oiigiblo 
from  and  afW  tho  9th  Soptombor,  1809.  tho  date  of  tho  Judgment  rendered  in 
appoal  by  tho  aaid  Court  of  Qucon'a  Bench  : 

Doth  reject  tho  aaid  anawar  In  law  of  tho  plaintlffii  t^  mIA  opp.«!U«<^        _^' 
the  Bud  aaiwer  in  law  of  tho  Oppoaant  to  the  aceond  answer  yf  plaintiff  to  aaid 
oppoaition,  and  doth  maltoUin  the  oppoaitlon  of  tho  defendant  aa  regarda  tho 
judgment  of  tho  Superior  Court  of  date  tho  29th  October,   1867,  In  prinoipal,  , 
Interoat  and  ooata,  for  which  judgment  plaintiffa  fyled  aaid  olalm  In  inaolTonoy 
aa  kforenid ;  and  doth  malnUin  the  oonteaUtlos  of  the  plalntiffa  and  of  tho   " 
plaintiffa  jntr  dutmction  u  regards  tho  aaid  ooata  in  ivtIow,  to  wit,  127.90,     -m 
and  the  aaid  ooata  of  the  Court  of  Queon'a  Bench,  to  wit,  1225.94,  and  doth      ' 
order  that  each  party,  plalntiffa  and  opiwaaift,  boar  hit  own  ooata  on  tho  said 
opposition  and  oonteaUtion  by  tho  plalntiffa,  and  tho  Court  dolfi'malnUin  the 
contestation  by  tho  plainUfla  par  diitntclion  de  /rai$,  M^isars.  Perkins  and 
Ramsay,  with  costs  in  their  flavor  againfit  the  oppoaant. 
iVAina  «fc  i&iirMoy,  for  Plaintiff.  „,  •., 

McCojf  dr  Ltftbvre,  for  Defendant.  "  • 

[4.K.]  _  ,-    y 


COUR  DE  CIRCUIT- 
18T.  HYAOINTHB,  SS  MAte.^tttO. 
Coram  Siootti,  J.     ^   ^' 
No  6965.  \ 

Melan^m  vs.  SylvHtre. 


'\ 


%  m«nt  et  aoeone  penonoo  rotant  i  Mtte  «lecUoii,  quolque  sans  aToir  le*  qoallUt  wqaheTwu- 

la  loi  pour  inl  donn.r  le droit  de toter  *  an.  <lMUon  nnntelpale,  neocoara  Mr  oe  Mt 
I  amend,  de  TlDft  plattrea  preMrite  par  la  ieoUoB  6a  dn  oh.  84  d«i  StataU  KefcadM  do  B.  C. 

Dana  I'espdoe,  le  pt^aident  d«  I'ileotion  des  eonseillers  mnnioipanx  de  b 
pwoisse  deSte  fi^ldne,  onire  I'iSleotion  &  dix  heures  de  I'av^nt-midi,  le  aeoond 
land!  de  Janvier  1870;  sept  oandidata  sont  propose,  et  I'^leotion  n'<5tant  pa»^ 
•Ion  oontestte  par  plos  de:troi8  ^eotenrB  habiles  k  voter,  le  president  d^ara  le» 
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^'ye^^  cfe^cWdT^vocats-du  Demandeur. 
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SUPERIOR  edljRT,  1870.        '^ 
MONTREAL,  31st  MAY,  1870. 
,  ■  Cbram  ToRBANOE,  J. 

'"   '  No.  1172. 

^'"'^^  Kownhuyte  VB.  Orondin. 

uMerXJ.CP.soi.  ^''*'^"*'^  "•»»««.  "quW"*  border  from,  Jadg, 

was  ba«ed  wa8  eCCtto^tljLSSir    ^^^^^  °^" ''^''"^  ^ 

t^ded  as  a  foreign  debtfor  wkJT        "  ^"""^  *"**  """»  *^^«»«»«  »hi 

-     2ndty,  because  the' Lm  ^al  Lr  tt^^^^^  "»'  T^'  C'  ^'^  I*'  806. 

was  necessaiy,  under  C.  0.  P  801     tZ^  v"""*^'  ""'^  »  ^"^'^  «'<»" 

set  forth  a  biU  of  lading  ai«»^^\    *i.    .fl      ■'^*  "P"°  "'»•"'»  *«  «»pi«  i»ued 

from  Marseille. I^IX^!:^^^^^^^^ 
andanotherbiUorUdiLtol-!       ff  *  BuigriidjPort,of  the  value  of  »S, 

of  $45,  makingii  i^S^to tir^f^K'  «^ ""» *«"^ «*^'A«"  of  thevilue' 

The  Court  fa  ofStt/^-^T*''"'™"*^  "»«*«■  > 

fcyC^C.  P.  8^6     ?r3ert„  r  "?  "'"''?"  '*'^*^-  «>«  -enseintended 

without  Lower  Canada!   A  thH.%    ""^Z*^*  """'  ^'^^  k««»  ^^ 
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I",  .fe  C.  C.  DeZonmier,  for  Plaintiff.  Motion  Krjeoted. 

(7art«- &  ira«(w,  for  Defendant  ** 
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\  MONTREAL,  4th  MARCH,  1869,      ^ 

6\>m»»  TORBAMOE,  Ji 
Vo.VSSt.     ■ 
"      "     ~        ^<^o^nor  vs.  The  Jmperial^surance  Co. 

«le  or  the  good.,  he  hu  .n  l^m^Xr^ini^J^.  °*.  '^  "^''*  "^  ff^'  ««» 
them  to  hb  own  n«.e  to  the  ftauVxtont  S£.n     '^^'         "*"  *'""**"'  "'P^ «"»«» 

fonn  of  ti^rfbr  endo«e<l  on  the  SoT  wdZh  S!'  ^  '^'^'^  ■"'«"*^  "^  "^  •"»?'« 
«<»pt«ceoftheI««i«„ceCoiy;?r^«S,ltbtaS^^         ""*  '^"^  theoonsentor 

to^be^insnred  by  the  defendants  on  coal  oU  in  "  Middleton's  coal  oil  warehcL 

^"tt^^X^irX^X"^^^  to  tHede,   ,^, 

fonn,  signed  by  sach  agents.  ^  ^  ^°'  *^'  P''™""» »»  *^«  «»«' 

,«3jble  to  their  own  orde;,  and  endorrdby  thef       '''  "^^  '^  *'^  '''***'^ 
Reward  was  in  reality  the  broker  of  Wni  Middlet«n  *  P„    -  j 

J-Th^v'l;^2^'  iw^T  "~'P*  ''•"  ^y  «°^<'«»"»»*  thereon,  as  fol- 
m  Jw      i         *'  *'  '^*'*^"  ^^'^  of  inmmmoe  to  M.  O'Connor  Esa  ''   v 

fcr  «,  L5     ^.  ,.  '^**°8,  he  rendered  himself  responsible  to  the  phiintiff 

»nirij 
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■^"»  J?"* '•a',   jv;  p^> 
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ffimW  ^''^  o''»  -n"*  tl>«t  the  transfer  of  the  insuranoe  receipt  waa  null  for  want  of 
icZv^.  .  ''«»P*»"»o«  or  consent  on  the  part  of  the  defendants. 
The  following  was  the  judgment  of  the  Court  :— 

"  ^'*f  ?.*'"'^  *  *  *  "on^derlng  that  the  defendants  have  failed  to  prove  the 
material  allegations  of  their  pleas  in  this  cause,  doth  dismiss  the  same :  consider- 
ing that  the  plaintiff  hath  established  in  evidence  the  material  aUegations  of  his 
declaration,  and  especially  that  the  oil,  the  value  of  which  is  sought  to  be  recov- 
"  ered  in  this  action,  exUted  on  the  20th  of  June,  1867,  and  from  that  date  to 
the  date  of  the  fire  hereinafter  mentioned,  and  that  Stephen  H.  Heward,  men- 
tioned  w  said  declaration,  had  an  insurable  interest,  namely  an  interest  to  tke 
amount  of  $2,000  in  the  same  when  he  tnade  the  insurance  referred  to  in  the 
interim  receipt,  plaintirs  exhibit  number  one ; 

"  Considering  that  by  Article  2576  of  the  Civil  Code  the  insured  has  in  all 
cases  a  right  to  assign  the  policy  with  the  thing  insured  • 

*  Jp^r'^f  "^*?oL*'''  '""*""*  ^^  "'"""^'^  °>'"^«  ^•*»'  »»>«  defendants,  on 
the  20th  of  June  1867,  and  the  property  thereby  insured  against  loss  by  fire  by 
said  Heward  while  he  had  said  insurable  interest  in  said  oU,  was  on  the  24th  tf 

June  aforesaid  for  value,  namely  82.000  and  upwardi,  Iby  him  with  the  property 
msured,  transferred  to  the  plaintiff;  y^y^j 

"  Com.idering  that  it  is  established  in  evidence  that  425  barrels  of  the  oiljo 
insured  were  destroye^  by  fire  on  the  17th  of  August,  1867,  while  the  said  poh^ 
was  m  fuU  force  and  that^  plaintiff  is  entitied  to  the  benefit  thereof,  aZ  to 
recover  from  the  defendants  the  value  of  the  said  oil  so  insured  by  them  against 

ZXZ'  r""^.  I!:l':i^  *"'''^''  ^^'^^  ^^  p'*^"*^*  ''»«"»'y »»« ^^-^^  ^ 

„      «'f™*«tJ»«{ft9;of«1587.76,withintere8tthereonfromthel6thAugust.l867 
whentheno4plai„tiff'8exhibitn«mbertWo.felldue:Itis,theref<«p,rniderei   ' 
and  adjud^dl  that  the  said  defendants  do  pay  and  satisfy  to  said  plaintiff  the 
said  sum  ofjiM7.76,  with  interest  thereon  ftpm  thel6th  day  of  August.1867 
and  costs  oftsuit."  "^         «ew.,*oi,i, 


«.< 


^ 


and  costs  o£*l3uit." 

•   Ci 

StrachanS^ihune,  Q.  C,  for  plaintiff. 
<r.  ^.  Cramp,  for  defendant. 
Edward  Carter,  Q.  C,  counsel. 
(8.B.) 


Judgment  for  plaintiff. 


CIRCUIT  COURT,  1870. 
^  MONTREAL,  18th  JUNE,  1870. 

ll  •  Coram  MACK/tr,  J. 

Privoit  et  al.  \B.  Pickle.  ^ 

r»  m^Ctp  i!^  5.r^        coMent tott^dtochtrg. of  th,  bmlv^t. tanuU uxlfaM. 

-^      The' action  was  on  a  note    for    $132,    held   by   Prtfifoit,    and   signed 

by  defendant.    The  fepto  of  the  case  were  these  .-St.  Marie  aod  MoDoneU  were 

"  traders,  and  failefl.    "*~^ 

Jn. 


made  an  assignmenfr  to  Sauvagean^  official  assignee. 


f.r* 


-^^ 


myf  5t.i5^(yj|j^5^ 
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Tent  is-nuU  and  void,  but  doesTsry  «^^L  ^Lh  ,  T  ^''^  ^^  '"^^  '-^'■ 
^e  insolvent'B  ucne,  or  a  third  pj  t"I  te  f  J^^tla  ^."J  ''''^  "^*«  ''^'''S 
tion  third  parties,  and  a  note  ^.enhy  a  third  ll  f  ^""''  fP'^'y  °'«°- 
him  to  consent  to  a  bankrupt/dilai  is  "Jl  ^7^  V  r^''  *«  P^X'-re 

1838 ;  but  previous  to  that  time,  a  n^wt  tL',' '*' 'f  ^™^^ 
«.d  its  amount  recovered  by  the  creditor  ^      '^  P"''^  """I**  »>« -^ed  ^ 

But  here  is  the  fact  that  it  was  the  insolvent  >,?i«o»iP    i.    i        " 
Plu.tiff  and  U  «.mes  within  the  i:^^:^  tp^J?  ^^^^^^^      *« 
«ys:  rfthec^ditor  of  any  bankrupt  take.  directlHSici^iT  ^V'^ 
parent,  gdl  or  gratification  for  consenting  to  his  dischart     "U    ?""'  ""^ 
creditor  shall  incur  a  penalty  of  three  timelthe  vLrof  t^n   ''""^f'^'  «««h 

TheplainUff,  «.y  that  third  persons  arffree  T^^!  ^S^'lh  '^^ 

Ihem  to  waive  opposition  to  bankrupts'  dischaL     T^^  '''""^'T'  *«  get 

-  npon  the  particular  nroof  made  in  it^in  o  rerTds  uIT  ^"^."^^ i^^^ed 

We  see  it  a  case  of  (third  person's  (Wenda:;;"^"^:^^^^^^     ""'"*«•  f 

from  her,  (they  never  spoke  to  her  Uut  from  hi!!  I.  ^^  ^'4*^^  ««« 

of  McDoneU  &  Ste.  Marfe,  taken  by  1^    llV  "'^'^  '"«"^*  ^^ 

.  the  ,ai„Uffs  would  desist Vrom^ppiinSlt'sotl^^^^  4  ^^  ^^' 

Under  thesecrcumstances  the  Court  holds  that  the  amount«ltl,«     r 
be  recovered  by  plaintiffi,  f«,m  defendant.     There  ^s  I  "^«t,    .IT'""'*' 
onr  Act  of  1865.  in  plaintiffs' stipulating  with  the  in^vet  f„f  T    L 
they  M  according  to  their  m,eipt  fyled.     This  illSy  i    JT  I  ^  P'  '^ 
-SmiVA  on  Contracts.   [150.]  """^S*''*^ 's  f»tal  to  p  aintiffs. 

The  judgment  explains  itself. 

Considering  that  against  plaintifi'orma/acic  case  th«A.e    i       ^' 
tbe  material  allegations  of  his  pleas.  •^""'' *"^' "»^  •*«f«°J'^nt  has  proved 

Considering  that  the  tiUe  of  plaintiffs  to  the  note  sued  nnn„  »        j  •    , 
of  it  by  John  D.  McDonell.  an  insolvent  to  thl        ^  J  T  ""^  "*  ^^^^^^^ 
t^^plaintiffiag^ed  with  L^lrrrMot^^^^^^ 

oropposition  to  or  contestation  of  hisand St.  M«riet  rtm??^  "^*""«« 
-d«  the  Insolvent  Act  of  1864  an7tI^Ir.;  XT^^^  f  Ja^^e 

plMntifiwouldonlyaUowinoon^derationofsaidnT^JL    ♦  V^^    '^^"S* 
i^g which  tJ.ey  did  desiatfrom  their  conUa^fcTn^I^.^ 
to-wu^diaehM'ge.  ''"''"  "'"wmgw,  and  ouaaam 


Vi« 


4 


.ft. 


V 


^ 


'♦y^ 


t  V";"^ 
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CoDBidering  that  by  flee,  28  of  the  Act  of  Parliament  29  Vie  oai,  IR  ,v 
foree  before  and  when  plaintife  contracted  for  and  got  delivery  of '  J„o!'  U 
«en^ted  that  if  any  creditor  of  an  insolvent,  tak^or^eeivedirUy't^^^^^^^^^^ 
^IZ  7r^«''*'  e^«  -  g™*-»y  ««  «  consideration  to  l^L^tlZ 
insolvents  diseha.^,  each  creditor  shall  forfeit  a  sum^qual  to  treble  the  valt 
.      of  the  payment,  gift  or  gratuity  so  taken  or  received.  "«»'«  ">e  value 

Considering  tbat  anyioontract  made  for  or  about  any  matter  or  thine  nrohi 
bt^  or  made  unlawful  by  such  section  of  the  Act  is  a  void  eont^ct    It  it 
pla.nt.ffs' contract  afo^jmid  for  the  note  sued  upoii,  upon  whTch"  nlr^t  tf 
r.e.ved  f  j,m  the  bankrupt  McDonell,  the  said  noT'.s^:v:d  L  Z^  ll 

O.B-^w,,,  for  the  plaintiffs.         '"  Action  dismissed. 

Rohidoux]  for  the  defendant.  .      > '  " 

-„■'■■-..,       ',  --^p ^ .    ..     H 

,      '        SU^iJRIOR  COURT,  1870.        » 
ii»  Review. 

MONTREAL,  30th  APRIL,  1870  '      * 

Cbm«BEETHELOT,J.,MACKAY,J.,an^ToimA»0E,J.       'V      . 
.No.  2602. 

•-  '  I>(movdinvB.Stnith. 

Pl  Jof  such  «^rce  i„;S^^  wcordlng  to  thedlrt«c'i3 

whew  the  Court  I.  held       °"'»~'^«  *«"»«  *»"*«««  fromhl.doi»loUe,)to  th.pl.,M 

^  MAOKAT,  J.  The  po.nt*aa  already  been  decided  bv  ihalCan^  «P  n-^-     - 

g  ve  the  defendant  fame  to  travel,  and  he  does  not  need  that  when  he  \^mZ 
at  the  place  where  he  is  summoned  to  aoDear       W..  hkul  TT  ^^ ' 

unfounded.  ^  '^^^  "^®  '*^'**  *^*  *®  ejweption  is 

Bebthelot,  J.,  and  ToBBANOE,  J.,  ooncurr;!.       ,  /'        <. 

ihejudgmentumoftW  as  follows:—       '  '  v 

The  Court,  etc.   .«  •      >  . 

i8?rto  ^ri*''*w  "^.^  T'^  ^'^  '^i'ij-dgmentof  the  23rdof  Febnuuy: 
1870,  to  wit.  m  ma.nta.ning  the  exception  d  ?a  forme  referred  to  in  U  #^ 

-eption  pleaded  by  the  defendant,  ^  revisi^g^^dlSerret^  ^ 
same,and  P^^eeding  to  render  the  judgment  that  ought  t^Tv^Lni^eS 
.o  the  prem.ses.     Con«dering  that  the  ser^ee  of  pilisTn  ^  ^  ^^ 

-s;;rtr:e^-^°^-^'^-^-^ 


.  i 


:-"'■,"•  •^fK>!f^4'^^^ 
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writ,  .nd  to  defe^al^J^  if  ht  ZT  !T  "«  ***  ''''  ^''^'""'^  "^  *h«  «id 
.ed  and  losuffieien,  rd^^^n^:;:^^^^^^^^^  ^a/o^Y^-round- 
V    Kelly  d)  Dorion,  for  the  plaintiflF.  Judgment  reversed.* 

/VrAtn«<fci8aTO»ay,  for  the  defendant.  ^        "- 

(J.  K.) 


Donona 

VI, 
flWitiL 


>.  COURT  OP  QUEEN'S  BENCH,  1869. 

^^  .'  ^O^TREAL,  8th  JUNE,  1869. 

^  ^«DcyAL,0.J.,CAEOK,J.,BAIH,.^^  ' 

'  ,  No.  29,  '     ■     .'- 

JOSEPH  OCTAVE  HYACINTHE  d.t  BELLEROSB,  ' 
\  ,  ,       -  (■^*f*'*^<mt  in  the  Court  below),        ■ 

«  AND    •  •Appeumt;- 

HENRr  HART,  ^ 

{Plaintiff  in  the  Court  btlou,), 

taUhe  judgment  was  reversed  bv  the  Tonr*  «r  n    •      ,«         '  ^^<""anger,  J.) 
J:.Mackay,  J.)  whieh  gave  ia<Wnt  ^Tl^^^^^^ 

•of  the  plaintiff  for  •lo'^nVoS^ri^^^^^^^^^  <•«-- 

Judgment  in  appeal  was  m«,nw7foUois'    "PP^'^'^^e  action  for  $120.     The 

MonthHd'on  the  ,21st  of  nJ  1868  Z^f  ^  '  '^  ^''"'"''"  «"^g  *t 

the,plaintiff  a  sum  of  $10  of  ouS  ll        "1*°*  "  °«"''«°»'>«»  to  W  to 
:  fio-..  the  ^d  judgment  tLa;XtZn"^^^^^^^^^         ^'^'  ^^^^^ 
•»  appeal,  it  is  considered  and  .|«d2  bvThroLtr.  ^  '"^  *"  ^"^^'^^^^     ■ 
«d  the^samo  is  l«.reby  dismi^wiTcosC&o.  the  p,.sent  appeal  b^ 

^«  5&inat»,  for  appellant    .  *  -^PPeal  dismissed 

f^»«<6<?f«,  for  respondents.'  '  >  -" 

»iJ — ■  "•*'•''•''■?•<'>••  wwd  Mb.  sag.  1. 


r 


'    it 


•'i- 


■^^^ISH^^^^^ilss^^SS 


point.     See  IS 


'■w 


^ -.*«,...* 
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COURT  pv  RISVIEW. 

MONTREAL,  26Tii  APRIL,  1870. 

Coram  MackaV,  J.,  ToitfiANOE,  J.,  Beaddry,  J. 

NO.  1748..      J  • 

McGinmaiva.IIor$«num." 


V 


UiLB  :-Th,ttl.o  Circuit  Court  hainoJurUrtlctfon  to  gntnttliorr^lloHon  of  Homo  whore  thnJn.. 
«n„^«..v..ueoxo«^.two..u„UroUao...r..thought..o.mou»t,oru?Cd^^^^^^ 

.  The  action  w^  instituted  by  the  plaihtiflF  in  the  Circuit  Court  under  the 

Lessors  and  Lessees  Act,  alleging  damages  caused  by 'the  defendant  to  the  pre- 
mises leased 4)y  him  from  the  plaintiff  »nder  a  notarial  lease,  at  a  rental'of  $240 
per  annum.     Conclusions  for  the  reeiliation  of  the  lease,  ejectment  of  defendant 
*nd  for  *1 19  d  1 1  .uges  alleged  to  have  been  suffered  by  the  plaintiff. 

The  defendant  fyled  a  declinatory  exception  to, this  action,  on  the  ground 
that  the  Circuit  Court  .had  no  jurisdiction  to  grant  the  resiliation  oU  lease  for 
a  s&tn  exceeding  $200  per  annum.  - 

The  defendant  referred  to  Art.  887  C.  C.'p.,-and  contended  that  where  there 
was  a  demahd  for  the  resiliation  of  the  lease,  and  the  annual  rent  i^as  over  $200 
«io  action  must  be  instituted  in  the  Superior  Court,  even  though  the  amount  of 
^damages  claimed  was  under  $200. 

This  exception  was  maintained  by  the  Circuit  Court."  .The  Tollowing  was  the 
,  Judgment,o^the  Cijro^fr  Court,  Bebthklot,  J.,  29th  March,  1870  • 

La  Cour,  eto.,  consia^rant  que  le  bail^dont  le  demandeur  demande'la  rfeUia-    - 
tion  a  1  encontre  du^d;endeur  a  6Ui  fait  et  consenti  jour  £60  par  ann^e  et  que 
peur  cette  raison,^  demanderesse  conform^ment  H  I'art.  1105  C  P  et  la  loi  da 
pays,  nurait  da  se  pourvW  au  terme  Supdrieur  de  cette  Cour;  a  maintenu  la 
dite  exception  et  renvoie  Notion  de  la  demanderesse  avec  ddpens  etc 

The  pjaintiff  inscribed  &  review,  and  urged  that  inasmuch  as  the  amounfof 
damages  prayed  for  was  only  «119,  he  was  obliged,  to  s«e  in  the  Circuit  Ceurt. 
See  26  Vict.  cap.  12,  sec.  1. 

The  i)laintiff  argued :  If  w«  cannot  join  an  acUon  for  resiliation,  why  shoiild 
there  be  a  special  clause  in  the  law  ?  We  all  know  that  an  action  for  rent  or  an 
acbonfor  damages alone^ust  be  taken  in  the  Superior  or  Circuit  Court  according 
to  the  amount  of  rent  or  damages  claimed,  and  also  that  such  an  action  purely  .inl 
simply  for  damages  or  rent  cannot  come  under  the  operation  of  the  Lessor  and 
Lessees  .Act;  but  must  be  taken  out  undeS:  the  common  law.  It  wps  the  prac*< 
tice  since  the  25th  Victoria,  to  keep  dowaihe  costs  on  actions  of  ejectment  by 
*     conjoining  a  demand  for  a  small  amount  of  damages.  '  " 

"\  Macrat,  J:  The  Cburt  is  unanimouslj^  of  opinion  to  confirm  the  judg- 

ment.    The  Circuit  Court  has  no  jurisdiction  to.granttl^resiUation  of  a  lease 
-^^      :  ■    where  the  rent  or  annual  value  exceeds  ^200.  I. 

F..A.Quinn{ortUMum        ^  >•    J«d««««t  confirmed. 
J<)An.3fo>»fe  for,  the  defendant  .  ..:  . 


\Vh:^^m 
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MONTREAL,  2»d  APRIL,  1870 
Coraw'' ToBBANCa,   J. 

V;^         ■        No.  t43fl. 

.  ^"''''  '"  '^«"««'  <^°mendinneng,  mia  en  cause, 

Miilie  eimnmnt/itrU.,^  t.- ^ — .  1  '  ' 


■h 


i. 


third  p.r,y  for  Whom  the  SS?„,S':  ^  •"'' **'''*""^  on  the,,„dof  . 

abodt  the  end  of  October  tl  TZ  haXf  Lj'''""^  '"'^  ^''^  ^  «>'  c-^h 
idleged  thatthe  defendan  wa^  about  toe  "1  ^^  ^       ^°'"-     '''•  '^~''"«°' 
houses  for  WiUiam  Clend  Je^ga^d  one  mZn'rrJV'''  ^'"'*'°«««''  of 
the  defendant  „.ight  be  condemned  rpa^i  ijfflf ''''^  P™^'^  thaT 
stone,  that  the  stone  be  sold  according  to  law  totv  fj/'  *'"  ^"^  '^  '^^ 
he  declared  to  be  privileged  on  the  pri^e  7tt  S    f  ^  '""'  *^"*  P'^'^fff  ' 
J^d  Clendinneng^  f,„,,„„„  J/^-^       tht^  1'^'^  ^^*  ^'^^ 
declored  good  and  valid.  ""^  *''•  *»»<>  attachment 

The  defendant  made  default     AVillinm  ri^.^- 
.nd  alleged  that  the  stones  JZ  hi^lZiT^rr^r''''''"'^  '""^  '»«•»«»<». 
nished  to  him  by  defendant  Tde/Ktrrc^f^fir. '" '^^^^ 
^..  ie  .e  i.ue  of  the  ^r^X^^Z'Zl^JZ 

:   ma^e  on^  the  26th  of  N     Iter  ^1  ^  te  T  ^'"'  '''^  """«'  -^ich  wa.     ' 
"    Cl^dinnengr^ady  tobeplac^t'thlCu^^^^^  were  on  the  ground  of 

by  Clendirineng  at  the  time  ofthe  tzt    '&  i^f  ?^°^P^^^  - 

.  -» in  his  favour.    :^e  Court  would    eftr  to  C  C     ooQ    T"l*^  ^^  ^^  ^'^O^' ' 
attachment  of  the  thing  sold  by  an  unnaid  1.A  i  ^^''^  ^'^^  *l"»t  the 

%«^  regards  a  third 'party  IVorsJa  '  Zt  ^Thl^"  n%';"'^"  ^•^''*- 
the  thing  be  still  in  the  same  Condition  bat  f  hi       a     .     ^-  ^''^'^^^  "aj^  if 
delay,  he  has  a  li^e  privilege  Cthe  p^i  ^"""^''^  ^'  longer^ithi/the 
thepledgee.    Seeing'that  The E  pt tyTeSi '"*^  f '^"''^  «"«  '«^' «- 
by  him  for  the  stones  before  the  X««  fhe  fe  ^T  P™^*''  W'-'^nt 

J.np.id  vendor  has  a  privilegJeven  .{^1^^^^  "^  the,h.inUff  .a. 


pugas,  for  plaintiff. 
■^-  «fe  W.  Rohfirtson,  for 


Jud^ent  for  Plaintiff. 
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if 
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GOIJR  DU  BANC  DE  LA  KEINE. 


QUEBEC,  19  ^ARS,  1870. 

^Cora^  Duval,  J.  C,  Caron,  J.,  Dhummond,  J,  Badoley,  J.,  Monk,  J. 


LA  CORPORATIOX  DU  OOMTE  DARTHABASKA,  it  ai., 


Appilantis  ; 


•T 


'  JAMES  BARLOW, 


Jco.  :-li^«cI»n«8oot.de  I.  27c  Vlcf  •:  ch.p.9.  n'fltelut  PMr.ct.o.eo  dommi«e.,.pr*,Io.deux.n. 
dO  tcte  munlcip.!  n'ont  pM  ««  ob«,rv<i«i.  et  teller  vonte.  wront  AMnxt^^ 

.1  .djudlcatairo  de  bonne  fol,  ce  durnler  wr.  m.lntonu  d.n.  son  adJudlcaUon etta corporaX 
condamn«o«cnIt.»uxdommage.etln«reUenve«lapartleMrte  »"«»  corporal  Ion 

James  Barlow  dtait  le  propridtaire  du  lot  No.  14,  Rang  8,  du  ^-ownship  de 
Stanfold,  qu'il  avait  achetd  du  Shdrif  pour  lo  District  d'Arlhabaska,  le  13  tiotobre 
1862.    Bnregistrd  28  mars  1Q63. 

Le  30  Mars,  1864,  Barlow  yendit  la  inoitW  N.E.  de  ce  lot  de  terre  &  J^rdmio 
Demers,  par  acte  devant  Mtre.  F.  X.  Pratte  et  son  confrere,  notaires.  par  8600 
avec  inttfrfit.  .  *^ 

Le  conseU  de  la  niunicipalit<S  du  Township  de  Stanfold  avait  fait  vendre  oe 
lot  de  terre  pour  taxes,  le  2  F<5mer  1863,  par  la  Corporation  du  Comttf  d'Artha- 
baska,  dont  Edward  J.  Charlton,  un  des  dtfendeurs  dans  la  cause,  en  devint 
I'adjudiwitaire,  pour  «i,  et  le  10  Fdvrier,  1866,  la  corporation  4u  Comtd  d'Artha-   ' 
baska  lui  en  donna  acte  de  vente. 

Parson  action,  Barlow  demandait:  ler:  quecet  acteiHit  annuls, paroeque la 
vente  de  son  lot  de  terre  avait  €i6  fait  illdgalement  par  lesf  deux  ]^unioipalit6s  d 
<]!harlton  I'adjndioataire.         ^  *•     ,  ' 

/  2o.  Que  dans  le  cas  auquel  I'acte  de  vente  ne  serait  pas  annuls,  en  wdson  des 
ill^it^  qui  avaient  6\&  commises  par  les  deux  corporations,  qu'eUes  fbs^nt 
oondamn^  solidairement  &  lui  payer  $1200  de  dommages  et  inttfrfiis,  pour  lui 
tenir  lieu  et  place  du  dit  lot  de  terre  et  le  rambourser  de  la  ordanoe  que  lui 
devait  J^r^mie  Demisrs  qni  dtait  perdue  par  I'acte  ill^al  des  corporations. 

Barlow,  poup  justifier  sa  demande  centre  la  corporation  du  Township  de  Stan- 
fold,  disait  et  ptouvait : 

lo.  Que  le  conseil  de  la  municipality  du  Township  de  Stanfold  n'avait  jamais 
pass^  de  rdglement  impoaant  une  taxe  de  trente  centins  sur  le  dit  lot  de  lierro,  et 
la  Corporation  du  Township  de  Stanfold  n'a  pu  prouver  I'existence  de  ce  r4le- 
pient,  (BUukwdl  on  tax  titkt,  Paget  70,  71,  73,  76.) 
-  2o  Que  le  oonaeU  Monioipal  n'avait  paii  le  droit  de  faire  vendre  ce  lot  de^nna 
poor  one  sntre  somme  de»1.00  (une  piastre)  pour  pp^tendus  travaux  faite,  dani 


'T;  ^"^  r-\» 
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rint<$rflt 


II 


payor  c.«.>^::(Jl  tXT£Sr^*"""'  *"'"'■  'l'i»'a 
(iteWtwa  60,  61,  63,  06  )  '"*'°™»  f" '"  ^onMU.  Mu.ioij.„i 
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L*  Corporal  inn         »    n      ^.  .  ,,  """  - — 

th^bUk*,tir.^        ?  ?'■«•<'"'«  »"">»  d'fitro.iH$o,  avont  d'tvoir  6i6  ci<!out<k) ?  I)  iuffit 

'JLiow  **  *'"™'""'" ''""'"  muDloipl  pour  foire  dinparattre  oetto  pnStondao  d!ffioult<$ :    Le 
'''''mat  aifjmlimtioit  tfA  \m  itifmt* pUtmm  du  i^wktew  ;  il  a  vonlu  diro  veHte  ot 
quo  la  limitation  d'action  ne  dovrnit  ooroptor  quo  doux  aoH  aprAs  I'aote  do  vonto. 
_  La  vonto  par  adjudloation  no  doane  quo  la  aaiaine  ot  la  pomiowion  do  riiuiueublo 

A  I'adjudioatairo :  —jtu  ad  rem  ot  non  paa^m  in  re  (S.  It  du  B.  C.  Chap  24 
Sect.  «1,  %4,).  Pendant  la  proniit^ro  anndo  ii  no  pourra  y  ooupor  du  boia,  c'ohI-A- 
diro  d<SfViohor  (Idem  §B).  L'adjudioataiijo  n'on  est  posoosmur  qu'A  titro  prdoairo, 
toujours  obligd  ^  on  romottro  la  aaisijio  clt  la  po8so8nion  au  propritftaire  loraquo  cO 
dprnior  lui  rombourura  lo  prix  d'aoquiJlitioii  avoo  vingt  par  oont  on  sua  (Idem 
§6)  ot  cola  aans  fornio  de  precis,  mOrno  jwndant  la  dcuxiimo  anndo  do  sa  posnoa. 
■ion,  ot  lo  prcmior  individu  vonu  pout  d^powddor  cot  adjudioatairo  mflmo  sans  la 
permiflsion  du  propridtairo  [Idem  §7,  8  of  9]  ;  ,oot  adjudioatairo  a  moins  do  droit 
ii  la  propridt<5  quo  \o»quaU,r  qui,  aprjin  |A  poiaciwion  do  I'an  ot  jour,  pout  oxorcor 
'la  complafnte  lorgqu'il  est  trouble.  I|  os^  dono  olairomont  ddmontrd  quo  I'adju- 
dication  n'est  pas  uno  vonto.  Si  cola  n'ost  pas  encoro  suffigammont  ddiuontrd 
nous  avons  d'autrcs  prouvcs  dans  I'Aoto  Municipal. 

Si  A  I'oxpiratlon^  do  doux  anndcs,  lo  propridtairo  no  payo  pis,  la  Corporation 
du  comtd  pastcra  un  oontrat  do  vonto  H  I'adjudicatairo  [Idem  11],  ot  co  contrat 
sera  un  titro  tranthtl/de  co  bicn  do  fond^t  fram/errera  H  I'adjudioatairo  non 
sculcmont  tous  les  droit,  dn  propriitaire  primitif,  mais  aura  I'effot  do  purger  co 
bien  fonds  do  tout  priviU^e,  et  hyiwthiqne,  guelcongue,  dont  il  pourra  Otro  arci-rf. 
Or  la  vonto  pour  taxo  municipal  est  oonsiddrdo  o  ommo  vcnte  judiciairo  par  auto 
ntd  do  justipo  comn.o  faito  jar  loshdrif.  iMais  jusqu'A cot  aoto  do  vonto  au  nom 
do  la  Corporation  du  comtd,  il  n'y  a  pas  eu  do  titro  translatif  do  la  propridUJ.'' 
Dono  I'adjudication  n'est  pas  Ja  vento  indiqudo  ct  montionndo  dans  la  lol 
puisqu'ellcr-  no  purge  pas  les  pHviUge^,  et  hypothique, ;  Dono  la 
limitation  d  action  no  doit  commcncer  A  courir  qu'apris  la  naissance 
do  lacte  do  vcnte  ct  il  ne  po^t  Ctro  sujct  A  ia  prescription  avant  d'avoir 
dtd  fait,  avant  d'avoir  vu  Ic  jour.  Autrcment  co  sorait  prescrirc  un  ombryon ;  co 
qui  fcrait  non  sculement  uno  absurdjtd  et  uno  monstruositd  mais  une  impossibi- 
htd.  Done  la  limifation- d'action  ne  doit  comraoncor  A  courir  quo  du  jour 
auquel  I'acto  do  vcnte  a  dtd  fait,  et  il  no  pout  Ctro  prcscrit  qu'apris  avoir  etd 
fait.  Dono  la  limitation  d'action  montionndo  dans  I'acte  do  la  27  Victoria 
Chap  9  sect  11  no  commence  i  courir  quo  du  jour  auquel  I'aete  do  vente' 
translatif  de  la  propridtd  a  dtd  fait,  si  cetto  interprdtation  ne  pout  lui  6tro  donndo  - 
cetto  disposition  do  la  loi  n'est  pas  applioablo  au  cas  actuol;  s'il  y  a  une  limi! 
tation  d'action  elle  no  peut  Ctro  que  pour  les  droits*  confdrds  A  I'adjudicatairo  par 
I'acto  d'adjudication,  ct  non  des  droits  quo  lui  a  transfdrd  I'acte  do  vento  qui 
n'existait  pas  encore:  [Blackwell,  Idem.page  301].  .         • 

Cette  limitation  d'action  peut-elle  Ctr^  invoqude  par  les  Corporations,  Ddfonde- 

resses?  Non.  La  loi,  si  elle  est  appli^ble  au  cas  actuol,  ne  serait  faito  que 

pour  favoriser  les  droits  do  l'adjudicat*ire  mais  ne  limito  ni  ne  'piesorit  Taction 

?!"!  .T""?^^  ^"''^^"*  '^.  Pf  ?'""^^"'  coPtre  les  Corporations  Ddfenderesses 

^-—'''—'  '«stement*sji  pigprieter  »tle  jjdfdiideur  n'avait  pas  voST^ 
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fUider  limitation  d'utioo,  Im  Corporation*  poufaimiUllcii  la  pliider  pour  lai  f  ^'^  o«»vmu<« 
-Non.     Dono  la  limitation  d'aotion  t)f  pout  profltor  qu'au  Diirondour.  ibkiMMkifft  tC, 

Im  OorporatioDi  NprAwiffSn  par WUIian  Davil/Mr.  fltl'adjudicataira  n^Jimm%niim^ 
»e6i6  par  J.  B.  Parkina,  Q.  0.,  r^pondaient  an  Domandoor :  \  • 

y  Tho  preaent  action  tuning  been  brought  nearly  four  yean  after  the  adja^fea. 
tiotf  and  three  yeara  and  a  half  atler  the  paining  of  the  act,  how  doea  tht 
Plaintiff  eipeet  to  eaoape  fW>m  ita  operation  ?  ^ 

To  doao'he  aaya:  ^judication  dQoa  not  moan  adjudication,  but  itmeanaaomo- 
thing  elae ;  it  meana  the  final  execution  of  tho  doed  of  salo  which  took  plaoo  2nd 
Feby,  1865,  and  I  am  withb  time  fVom  that  date. 

The  first  rule  ia  that  where  the  language  of  a  atatate  ia  bl  oar  and  not  auaoepti. 
ble  of  doubt  or  two  interprotationii,  it  must  be  literally  complied  with,  notwtth- 
standing  an  inconTeniedoe,  injuatioe  or  even  absurdity  which  compliance  will 
entail ;  it  is  the  $ie  volo  of  the  legislature.  Now  what  word  has  a  clearer  signifi- 
cation than  a<fjuJtralion ;  its  legl^^lri^ifioation  as  well  as  that  of  its  oo-r«lative 
ot^udicatairt  are  technical.  Its  signifilation  in  common  parlance,  identical  with 
its  legal  signifioation,  is  known  to  eveqMuotioB^r,  merchant  and  man  of^i^usiness 
in  the  land-^o  two  ideas  cat!  be  entrained  about  it.  On  what  mysWous 
principle  of  interpretation  then  is  It,  ihat  the  Plaintiff  is  to  give  itadi»rent 
signification?    -*  V 

Is  the  intention  of  tho  Legislature  to  make  the  time  of  prescription  run^yrom 
the  adjudication  and  not  from  the  execution  of  the>deod  of  sale  unroasdj^able  ?\l8it 
jDot  rather  consonani  with  justice  and  common  setfse  that  thOs  two  yfiars  fVom  the 
adjudication  during'which  the  owner  is  en  demeure  to  redeem  his  land  shoul^  be 
also  employOd  by  him  to  test  the  validity  of  the  proceedings  against  him  if  \he  " 
felt  aggrieved,  and  thaUat  the  eifl!  of  that  period,  tho  purchaser  should  have  his  ' 
title  clear,  and  not  a  title  which  ,ho  could  neither  dispdse  of  in  tho  market  n6r  ■ 
personally  use  by  applying  himself  to  tho  cultivation  and  improvement  of  hii 
l|Dd?  Is  it  consistent  with  public  morality  and  the  policy  of  the  M.  and  R.  ao 
that  so  many  purchasers  of  land  deriving  their  title  fA)m  law  and  public  authority] 
should  bo  condemned  to  two  years  "of  enforced  idleness  with  a  useless  piece  o: 
paper  in  their  pocket,  whitjb  they  oommonfy  dispose^^f  tofpeouliitdrs  ? 

That  the  two  years  of  suspended  pr6prietorshi^shou|d  be  extended  to  four, 
nothing  would  be  more  sorely  calculated  to  defeat  the  operation  and  inuntlon  of 
the  law,  colonisation,  than  such  a -state  of  things.   .    .  /  ■[ 

La  Oour  Sup^rieure  en  Revision  prononf a  le  jo^ment  Btiivant :       (-         *  "\^M 

"  La  Cour,  si^ant  en  Revision  dn  Jugement  prooone^  le  vingt-sept  d^oembre, 
"  mil  bait  cent  soixante  sept,  par  la  Cour  Suptfrieure  &  Arthabaska,  ayant  en-. 
"4enda  lea  parties  par  lean  avocatayrespeo^  ei  aur  le  tout  d^b^r^j 

"  Oopaid^nnt  qu'il  y  a  ea  ertear  dans  le  dit  jugement,  quant  i  oe  qui  oon,  .* 

"  oeme  lea  dtfendeon, vavoir :  "La  Oorporation  du  OomU  d'Arthabaaka  et  k  —fc.— 

*  Gorporatioa  da  Township  de  SUnfold.  ^     /^     \ 

"  Conaid^nt  qae  le  Damandeavse  plaint  par  sa  d^laration,  que  )•  lot  de    > 
"  terra  aam^roqaatorae  danale  httitii^iBe  rang  dtt  Township  de  Stanfold  qg'il    ^ 
"  iviit  toqau  da  81i6rir<l'ArtiukbUUi,Mr  acta  dioin^niie  d'ootobro  mil  hoii' coot        v  >        ~ 


-  ''I 
•.-il 


\ 


!<  soi»mt&<fltrdea^  a  i6t6  ilMgalemen^^djagd  et  vendQ  le  deax  ftvrier,  mil  hidt 


.« 


T 
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d?.%;'S'Vi';:"««n»  wU.nl»«t.trol«,  p«r  l«  «wn«t«lro.tr<torler  da  OmmU  MmldvA  da 
««iM.fc......"CoinUJ  d'Arth^bMkn,  A  Edward  J.  Charlton,  I 'on   dn  D<ftnd«iM,  AI'Im- 

iltniM  Willow   **  *• '■    '-  '*  -        •'         .     —  - 


"  tanw)  d«  In  CoqmniUon  dii  Towoahip  do  Htanfold,  Tunn  doa  partloa   iWfende- 
"  roaaca,  pour  cutiantiona  municipaloa  esprit  do  travnui  t'nita  aur  ca  lot  do  terro 
"  ninai  quo  pour  ootiaationa  d'j<oolM,  dnna  oo  in«ine  Townahip  ;  <|uo  lo  dix  do 
"  ftHrior,  mil  huit  cent  aoixnnto  cinq,  un  aoto  do  vente  do  oetta  .(yudlMUon  da 
"  dit  lot  do  torro  a  6t4  conminti  par  lo  dit  aocrrftalro-trdaorier  ou  dit  Kdward  J 
"  Charlton,  qu'll  n'j  avait  paa  ou  do  ontiaationa  niunioipalca  ni  dVooloa  d'inipo^ 
"  adoa  aur  oo  lot  do  torre  et  quil  non  <(tait  poa  duea,  non  plua  quo  la  aomnio 
"  rtfolanwlo  pour  do  pr<»lcnduH  trnvnux,  olque,  pour  con  rviaona  otauirea  d^dultca 
"  en  la  dito  d<'clara»ion,  la  Corpornlton  dii  Townahip  do  Htanfold  n'ayalt  poa  |o 
"  droit  do  fairo  wndro  lo  lot  de  terro,  ni  In  Corporation  du  Comt<J  d'Arthabaaka, 
"  auaai  pnrtio  d^fcndcrcMo.  lo  pouvoir  do  ftiiro  oette  vento ;  ot  oonolut  A  la  aullit^ 
••  dol'octo  do  vcnto  ainai  conaenti  por  lo  accrdtairq-trdaorier  &  Edward  J.  Charl- 
"  ton,  l«  dix>lo  lirriet  mil  huit  cent  aoizantoet  oinq,  i\  ooque  lo  dit  Edward 
"  J,  Charlton,  rometto  la  posaoaaion  da  ditiot  do  terro,  et  onfin  ^  do  quo  la  Cor- 
"  poration  du  Townahip  do  Stnnfold,  ct  la  Cdrporotion  du  Coiiit<5  d'Artkabaaka, 
"  ftoient  oondttinn<<c8  itolidairoinont  &  loi  |aj«r  lo  aomme  de  douie  oenta  piaatrea 
•'  de  dotnmagoa,  int<(rfita  et  ddpena.  ---^  r 

"  Conaid«5rant  quo  par  leura  dtSfenaea  ik  la  demando,  lea  diSfendeura  ont  plaid<$ 
"  entre  autrea  choaoa  qu'il  a'oat  doouliS  plua  do  deux  ana  dopuia  lo  doux  de  ft*rier, 
«'  mil  huit  cent  aoixanto  troia,  dote  de  la  dito  adjudication  ct  vente,  mOme  de^a 
"  la  paaaation  du  Statut  de  la  vingt  aeptidmo  ann<So  da  rt\gno  do  Sa  Miyeatd 
^  oli|]pUre  ncuf,  juaqu'au  seize  de  jonvier  mil  huit  oent  aoixanto  aept,  jour  que 
M  Taction  en  cotto  oauae  a  <St«J  intents,  et  qa'ainat  oette  action  eat  preaorito  et 
"  liteinte : 

"  Conalddrant:  lo.  qu'il  eatiStebii  quo  lo  dit  lot  de  teriv  a  <5t^  adjugtf  etvondu 
"  le  deux  do  Wvrier  mil  huit  cent  aoixanto  trois  par  lo  8ccr<Jtaire-tr^Borior  da 
"  conaeil  municipal  du  comt»S  d'Arthabaaka  au  dit  Edward  J.  Charlton,  &  I'ins- 
"  tanoede  la  corporation  du  Township  de  StanfoW,  pour  des  ootiaationa  munioi- 
"  palea  qu'ello  pMJtendait  lui  Ctro  duea,  aioai  qa«  pour  prix  do  itvniax.  faita  ou 
"  pr^tenduB  faita  sur  oe  lot  de  terre  et  pour  ootiaatlons  d'doolea  dana  ce  mfimo 
"  Township :  ot  quo  le  dix  de  fiSvrier  mil  huit  cent  aoixanto  cinq,  le  dit  Secr^- 
"  taJre  Tr^sorier  en  a  conaenti  aote  do  vente  aa  dit  Edward  J.  Charlton,  le  tout 
-«^  vertu  do  I'aoto  municipal  rcfondu  du  Ba»^Canada  section  aoixanto  one  • 

"  2o.  Qu'il  B'eat  ^could  plus  do  deax  ana  depuis  le  deux  dc  Fivrier  mil  huit^oent 
"  soixante  et  troia,  que  le  dit  lot  de  terro  a  ainsi  6iA  adjag^  et  Tsnda  aa  dit 
"Edward  J.  Charlton  et  mfime  depois  la  passation  do  I'acto,  jpan^  dans  la 
"  Tingt  septiime  ann<o  du  R^no  de  sa  pr^sente  Majesty,  oh^pitre  neuf,  intitule 
*|  Acte  pour  amender  de  nouvean  I'aoto  munioipal  da  Bas-Canada,"  ohapitre 
♦f  Tingt  quibre  d^  Statuta  Refondus  poor  le  Bas-Canada,  jasqu'au  seise  de  Jan- 
"  iier  mil  bait  cent  soixante  et  sept,  jour  que  Paction  en  oette  cause  a  ^t«  intents. 
"  3o.  (fue  Buivant  Tesprit  et  la  lettre  mfimo  de  cet  acte,  le  d^lai  de  deux 
"  annte  poor  suivre  la  nullity  de  la  vente  de  mSme  que  pour  permettre  aa  pro- 
"  pri€taM»j)rimitif^rachetcr  son  bien  vendu  en  pajant  le  montant  pr<l«?«  aveo 
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«  ««*'on  wiMnUuni,  p.r«Kr.ph«  .Jk,  court  dopul.  I,  jour  d.  l.djudlo.Uon  et  •-<-?«««. 
^  Tento  ot  no.,  dcpuu,  I.  daU,  do  l«to  do  rcn.o ..I^  I«  JrdUir^lv2rier oon^n  tiL^^ 

Intont^o  d.n«  lo.  dco,  ..«  qui  o„t  .ulvi  U  p.«UoD  du  dU  .oto  do  U  ,1^ 

qu«pr*i  Icplration  do  doux  nnta^  dopui«  «„  mOiMO  note  on'.l«.l  Jl        . 
♦'<!toinlo  quant  d  00  «,uioonfl«,„«  l'..!...^!...^  ..vA     .  .  . '  1"  •'"•'  """  ««» 


♦'  ^tflinlo  qutnt  &  oo  <|ui  oonoorno 
*'  nmt ; 


acyudioatalro  Edward  John  Charlton,  aoulo. 


tonaiddrant  quo  quant  aux  autros  diu  D,5fondour»ttToIr  •  La  dit«  nnm„«. 

-ont  la  auito  do  ndghgonco  ot  do  fauto  ^rcmiin,  do  lour  faUot  au'on  .Znr- 
''Z^^X^ZZZ:'-"--''  P-HpUondoairCr 

Ou«t  da  lot  en  queation  l^Ue  „,aitid  oat  prouvdo  valoir  aix  oont.  piaaSaV 

'  i«     ^""f^/""' q«°  qa**^  i  I'autro  moUid  du  dit  lot,  olio  ost  on  la  DOMcaaion  du' 

-«omn.d  Jdrdmio  De«e«.,  .tu  Township  do  SUnfold.  ouItivI^Tj  "w 

J«  en  oauao,  ot  qu'il  „c.|  poa  euoo™  ddpoaa^dd  do  la  moiti/du  Jt ^ et aX 

e^nopportun,qu.at4prd«ont.d'adjugor  quant  A  la  dito  Jt^  d.  dtC 

'  oZnr^f^"'"/V'n*^''''"^"^'''"''"=  I^aCouroondamnoLdLdoux 

"  do Ju^tL^  *^'  t'T'»*'«»°°'  «*  Bolidairomont,  4  payer  au  Dom.n. 

Wfeultant  da  U  porte  do  la  moitW  Sud  Ouost  du  dit  lot  do  tern.,  aveo  int^te 
Mn,pt«rdavingt«ptd^n.bro.mUhuitcont  aoixanto^pt,    date  duZ 

"etLTmat.^'^n'"^'^"""  l>e«'«dour«.a  ««o«rH Stomps  et  Uou 

•'iJ>lrj;;.irr-T""*:'*'*'"'-"p'"p"*"^^  ^^^  ««dit  jCo 

"  Dwawidear."^  ^•_P«'.ud,  <5ouier.  Procureur  du  ^t 

LTwaoraWeJoge  Stuart  tKufflri^nrt.  ^       ' 

illU»idl«io«nejiigeBientdwt8tre  infirm^:  • 


..r^-.ci., 
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da  comt«d' A^^     ^^  devalt  ou  aonuler  I'aote  de  rente,  si  I*  limitatioo  n'ezifltait  pu :  ou  d^ater 
'"'^rt  ^  **'  1'm^o»>  Bi  telle  limitation  d'action  eziatait.   La  Oonr  en  Revision  ne  ponvait  pai' 
James  Bwiow.  synooper  oette  disposition  de  la.loi,  et  dire  que  la  limitation  d'action  n'ezistait- 
pas  oontre  les  bprporations,  mais  qu'e'Ue  eziatait  ponr  I'adjodioataire :  il  fallait 
>    \       tout  I'un  on  tont  Tantre :  nous  maintenons  que  oette  'limitation  d'action  eziatait 
</en  favcur  des  corporations;  et  qn'ainsi  le  jngement  de  la  Oour  Snp^rieore,  prd-^ 
.  sidde  par  I'Honoroble'^.le  Juge  Polette,  doit  fitremaintenn  dans  son  int^grit^^. 
L'intim^  r^pondait  &  cela:    La  prescription  eat  la  pnnition  de  oelui  qui  ne 
yeille  pas  i!l  aes  droits,  ei  comment  pouvait-il  6tre  puni  de  sa  n^genoe,  quand 
telle  n<Sgl^nce  n'avait  pas  ezist^  chez  lui.    La  Corporation  de  Stanfold  nVait 
jamais  pr^lev^  de  tazes ;  n'avait  jamais  fait  saiair  ses  meubles  ezploitables  avant 
de  faire  vendre  sa  terre,  etla  Corporation  du  Comtd  4'Arthabaska  avait  vendu, 
—^~—'-- —      sans  avis  public,  ainsi  que  Touln  par  la  bi.  . 

Les  Corporations  qui  avaient  venda  inaistaient  &ce  que  I'aote  de  vente  qti'ellea 
avaientfaiti  Charlton  fut  maintenu:  on  peutvendrela  propriety  d'autrui,  et 
quand  le  propri<Staire  demande  soit  aa  propri^t^  on  desidommageSfO'est  anchoiz 
de  celui  qui  a  veodu  de  rendre  aoit  la  propri^t^  on  de  payer  des  dommagea; 
I'lntim^  leur  a  laias^  Talternative  par  aon  action,  elles  ont>ddolar^  vOulpir  main- 
'    tenir  I'acte  de  vente,  c'^tait  s'obliger  ii  >  payer  dea  dommagea.    La  Conr  en 
Revision  n'a  jugd,  que  comme  I'lmt  demands  lea  parties,  et  cette  volenti  doit  Stre 
reapect^e,  et  le  jugement  doit  Stre  confirm^. 
Caron,  J.— Barlow  est  propri^taire  d'un  lot  de  terre ;  il  vend  &  Demera  la  moitiS 
-.  $600  qui  ne  lui  sont  pas  pay^,  lailleur  de  fonda ;  Barlow  garde  I'autre  moiti^ 
valant  6600.  Pour  taxe  scolaire  et  ouvrage  de  route  fait  sur  le  lot,  la  municipa- 
litd  de  Stanfold  demande  et  celle  du  Comt^  d'Arthabaska  fait  faire  la  vente  par 
,J   .'"     encan  de  la  totality  du  lot,  la  moiti^  de  Demers,  comme  celle  reat^e  &  Barlow; 
'^  ;        Charlton,  I'un  des  ddfendeurs,  adjudicataire  pour  $4.  [le  lot  valait  $1200].— 

Action  par  Barlow  contre  la  Municipality  de^Stanfold  et  du  Comt^  dlArthabaska 
et  aussi  contre  Charlton,  pour  faire  d^larer  nulle  la  vente  fai{e  ik  Charlton  de  la 
moiti^,  et  ae  faire  lui,  Barlow,  remettre  en  possession  de  la  moiti^  adjug^e  d. 
Charlton,  et  auss^  en  dommages  pour,  en  fesint  vendre  la  moiti^  de  Demers,  avoir 
^  priyiS  lui  Barlow  de  son  privilege  de  bailleur  de  fc^ds  pour  $600.  Barlow  dit 
en  son  action:  remettez-moi  la  moiti^  vendue  d,  Charlton  et  payes-moi  la  somme 
de  $600  que  me  doit  Demers,  si  non,  payez-moi  $1200  do  dommages  me  resul- 
tant lo.  de  la  moitid  vendue  b.  Charlton,  si  elle  ne  m'cst  pas  remise,  et  2o  po'ur 
la  perte  de  mon  privilege  dc  bailleur  de  fonds  sur  la  moiU^  do  Demers.' 

Que  les  formalit^s  vouluea  [les  notices,  annonces,  etc.]  n'aient  pas  ^t^  snivies^ 
c'est  admis  et  prouv^  mSme  de  la  part  des  denz  Corporations,  [Stanfold  et  hi 
thabaska]  qui  out  plaids  ensemble  et  la  mSme  chose,  et  aussi  de  la  part  mSme/ae 
Charlton,  qui  a  plaids  seul,  la  m€me  defense;  il  est  pr^tendu  que  tQnt  en  admet- 
.  tant^le  d^faut  de  fdmalit^s  all4gu4,  et  la  nullity  en  resultant,  le  demai;rdenr, 
lorsqn'il  instituait  aon  action,  n'^tait  plus  h  temps  de  le  faire,  son'  droit  ^tant 
p^rim^  et  preaorit  d'aprte  Tacte,  27  Vic.  chap.  9,  aeot.  1 1  qui,  interprets  &  la  fojon 
des  d^fendeurs,  aoustrait  tant  les  municipality  que  les  adjudioataifte  &  tout  ^ 
recobrs  que  peuvent  avoir  lea  proprigtaires  on  antres  intdreBsea  danrles  immeg-^  '^ 


»v 


bles  vendus  en  paiement  de  tazes  et  cotisations,  'si  ce  reoonrs  n'«8t  ezerctf  dans 
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«nle  action J«,„ellep.runt,^„rcettrria,7;^^^^  ^^'-.''^t'* ''' 

Ltion  do  Barilwa  i  iS"!        "l"'^'"***'"  Charlton.  4  regard  duqael    ^ 
pour  partie.rant  a3rrZ^'''"*t"\*"''''^  ^"''^"^  "  <5«  maintenue 
Stetut  est  dinrii  ZttTTT  \  ^'^'^  '^'^"*"^«  '"  prescription  da 

-poration  quU'Xr  drn  A'-  ',  ^"'"^  ''""''^"^^  «*  '»P««^»  ^  »««  Cor- 

^dmdiclZ^ZSJ^-       '"""'^^^^  Statut,  accordife  aux   \ 

avf  "dZ^r?  ""  "^T""*"*' '"  '*°"''^'"'*  i'°°*'0»  <!«  Barlow  contrc  Charlton 

aTalerriaplTd:^     1T  "T^T^'  '  P«^^'  ^  ^  <^--  «600  "  -* 
d^poS  JZul ITa"  :!  'i^^^.r^;  P-«l-  Charlton  no  peat  pas  en  Stre 

Bortoutparceque  DemeTyi  "'^"■'"®P*'"*J"«*««*«o'««'te, 

l-Btat  oA^n^t  le  nail? .         ?""  '^  """'''  '*  ""^^  P*"«*l"«  "«»  »«  <»"BtHt^ 
ila^iefuJngementqui  renvoie  Taction  A  I'dBird  de  radiudrcataT«.  sr T 
-r'^t7Se:'^*^l*  olauseduStatut  sur1:^:^n;itt^;'a^e*rC 
Ttol^f,^  JTr'^^t'"""'"'  f ->P'*t«-«t  radjudioatair;  de  bonne  K 

fomalit&i  ont IL  r„7^'    -1     ^     **  *^°"*  *"'  *'  °  *  P««  *  fl'inqui^ter  si  les 

5^^^  Jn      wJt  „tr  ;  """»"?'  '^  P~P"'^''«'  °«  «'««*  P«-  P'^»«  dans 

«:^tqaeso^,or  S  ^  '"  ""'''^*  '-PP-'  ^^ 

danBlMdeM»„-    ^J    u        .      ^*"^*^  oa8,pourquoi  ne  pas  so  plaindre 

M^aurtu:  nart-   ^t'  dono  justemjnt  €iA  d^charg^  de  I'aotion.  ^ 
b^SSlT?  ^^'  **"  Jngement,  qui  tout  en  dtfniant  aux  MunicipaUttfs  le 

b^n^fi«»  de  la  presonption  de  deux  ana  qu'eUes  invoquent,  les  oond^Z  A  i^^e, 
i  Bartow  la  soaune  de  WOO,  <Jtant  la  valeur  de  la  2iti^  drioZu'Ztront 

TLfZ:^^,^'j^}:'^^^^^^^^V^^^    LaclkuseduStTt^ 


"t> 


m^ 


'^'^'''■■■^^^m^^^;;:^-^^:^^^^^^::^^^ 
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i?S?2Sd'JS:?"'«^^®fi">*  desfomaliWsyoulues  par  la  loi,  sont  «,poB<58  4  n'avoir  pas  M 
.,«b«5.et..  .nfonnjs  des  vcntes  de  leur  immeable,  que  Ton  feaait  auisi  olandestiaement  A 
•"■^  B.r.ow.Ieur  prtjudice.  La  position  de  ceux  qni  commettent  des  d^lita  ou  quasi  d^lite 
est  bien  diflKrente  de  celle  de  cenx  qui  pouyaient  ignorer  le  d<Sfaut  de  formaUtd 
et  ncheter  de  bonne  foi ;  pour  eux  il  ^tait  juste  de  fixer  un  temps,  aprto  lequel 
lis  pourraient  jouir  en  paix  et  ayec  suietd  de  ce  qu'as  avaient  aoquis  de  bonne 
foi,  tandis  que  ceux  qui  avaient  fait  teUe  vente  devaient  fitre  pour  touioutg 
garants  do  leur  m^fait.  ■  • 

Co  qui  p^^c^de  suffit  popr  indiquer  que  j'approuve  le  Jugetoent  dont  appel 
./     sous  tons  les  rapports.    Je  I'appouve  eri  ce  qu'il  declare  que  les  formalit^s  vou- 

.       7««/^»'«<=«P»'J«  vente  d'immeuble  pour  taxes;  efo;,n'ont  pas  ^tdacoomplies 
«^ans  1  esp^o,  en  ce,  que  les  il^gu^s  de  la  d^elaration  et  les  conclusions,  sent 
suflSsantes  pour  justifier  tout  ce  qui  est  ordonn^  et  d^r^t6  par  le  dit  Jugemeit 
en  ce  qu  il  admet  la  prescription  de  deux  ans  en  favour  ^e  I'adjudicataire  Chart 

ton,  tand^qu  il  la  refuse  U'^ard  des  Municipalit^s,  en  ce  que  pbur  ce«  raisons 
„  T~'.  f*'?,^«  Barlow  centre  I'adjud^taire.lndis  ou'U  copdSme  les 
municipahtds  A  indemniser  le  dit  Barlow,  del  perte^'U  ^prouve ;  en  ce  qu'U 
reserve  i  I'appelant  les  recours  qu'il  pent  avoir  en  temt^s  opportun,  au  sujet  du 
..  .  droit  hypothccaire  qu'il  a  sur  la  paitie  du  dit  lot  qu'il  a  vfendu  A  Demers,  lequel 

n  6tait  pas  en  cause,  rien  ne  pent  gtre  status  i  son  ^gaid. 
Jugement  confirm^  avee  d^pens  centre  les  appelantes  dans  toutes  les  Cours. 
Badgley,  J.,  et  Monk,  J.,concoururent  dans  laconfirmaUon  du  Jugementdisant 
que  les  parties,  par  lews  proc^d^s  et  procedures,  s'^ent  faitune  loi  qui  nvidtm 
adopts  pflr  la  Cour,  en  Revision,  et  qu'ils  ne  voyaient  l'opportunit<5  de  changer 
ce  Ju^ment;  mais  tons  deux  dirent  que  la  Cour  ^e'Rdvision  aurait  dtt  arinuler 
lactede  vente  de  la  Corporation  du  Comt^  d'Arthabaska  <k  Charlton,  qu'ils 
auraient  approuvd  cette  decision  si  elle  avait  4t4  faite ;  mais  qu'ils  oonfirmaient 
ce  jugement  car  il  ^tait  conforme  4  la  loi  des  parties  entre  elles. 

M^  le  Juge  en  chef  Duval  et  Drummond,  J.,  disaient  que  la  Cour  ^n  Revision 
aurait  dfl  suivre  strictement  la  loi,  et  mettre  A  n^int  I'acte  de  vente  de  la  Corpo- 
ration du  Com  t^  d'Arthabaska  4  Chtfrlton  qui  ^tait  nul  en  tout  pdnt. 

Le  jugetoent  de  la  (feur  d'Appel  est  motive  comme  suit : 

La  Cour,  apris  avoir  entendu  les  parties  par  leurs  avocats,  sur  le  merite, 
examine  tant  le  dossier  de  la  procedure  en  Cour  de  premidre  instance  que  les 
gnefs  d  appel  pwduits  par  les  dites  appelantes  et  r^ponse  &  iceux,  et  sur  le  tout 
mflrement  delibere : 

Considerant  qu'il  n'y  a  pas  mal  juge  dans'le  Jugement  rendu  par  la  Cour  de 
.  Revision,  siegeant  k  Quebec,  le  cinquifime  jour  d'Octobrf  mil  huit  cent  soixante 
et  Jimt,  et  dont  est  appel,  confiijne  le  dit  jugement  avec  depens  contre  les  appl 
lantes  en  favour  du  dit  Intime;  et  la  Cour  ordonne  le  renvoi  du  dossier^  hi  Cour 
Supeneure  siegeant  i.  ArthabaskaviUe,  Diumtientibu,  L'Hon.  M.  le  Juge  en 
chef  et  M.  le  Juge  Dnunmond,  . /• 

„  MmtamiHiult,  Tatehereauib  JB6nQn,T^xa  lea  apfehntea.  ., 

JSl  i:  Pocourf,  pour  rintime. 
N.  B.~M.  le  Jqga  en  chef  Meredith  ct  M.  le  Juge'  Polette  etaJAnt  ah  fay^nF  A> 
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SUPERIOR  COURT,  1870. '  .  ' 

MONTREAL,  llTH  MARCH,  1870. 

Coram  TobRancb,  J,  .  ' 

No.  127. 

In  the  matter  of  Andrew  Mac/arlune,  &  ul, 

and'  ■ 
James  Court,  assignee, 

tand 
.      '^  ^^  Andrew  Alacfatlane,  &  al, 

tosnea  for  the  examlmtloB  rfe  'mo  ofthe  wICm  *  ^  '^""^'  ■"  <"*«■■  "»y  ^ 

ToRBANOii,  J.  'I'his  is  an  application  by  the  assignee  to  be  aUowed  to  exam- 
me^two  witnes^  Wilham  Lindsay  and  John  Macdonald,  de  «<,.o,  on  the  ground 
that  tfi^r  depositions,  already  taken,  eannot  be  found.  We  have  the  evidence  of 
the  Prothonot^iy,  John  S.  Honey,  that  he  has  made  diligent  search  for  the  miss- 
ing;)apers,  and  I  have  nahMitationjrhatever  in  granting  the  application. 
D.  Oirouard,  for  the  petitioner.  ^  '^  AppUcation  gran  ted. 

S.  Beihuiie,  Q.C.,  for  the  Contestants.  -p':        - 

Superior  COURT,  1870. 

In  Ijssolvenot. 
^  MONTREAL,  3l8T  MARCH,  1870. 
;  |\i        CV>ra»»  ToRBANCB,  J. 

■  _■;  f~U- ^      No.  947.,  .;,-■'■  -  ■.     -v 

^     ^octni6shv8,J)^tifetal. 
^■"■■l2SU't\X"o?U5i?^K'*"  '"  "  •""•>»^ft>'  co»pnl«,ryUq»ld.Uon  under  the 

TowiANOi!  J.    The  defendant  moved  that  a  declaration  fyled  by  theplaintiff 
r.r?^^  the  writ  of  attachment  be  rejected  from  thereSrd  aa^not  ^t^^d 

\lutflT^\f^^  >declarationisreqniredbytheIn«,lventActof 
1864,  8.  3,  88.  6  but  notTy  the  Act  of  1869.  The  pWntiff  says  that  the  rules 
tf  pnctice  (No.  16)  require  a  declaration.    The. defendant's  anawer  to  that  ia 

r«n^^''t!'I*^.tt^''*^'^°*"^^^^^"°^"q™'^»d««^^  The 
Lonrt  18  with  the  dei{i|idant. 

./:^.iVrft«w,&r,daite  Motion  granted. 


H 


¥' 


^'t:frrm,Q:t\iMiJmmiiht  moving. 
(J.K.)  ^ 
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SUPERIOR  COURT,  1870. 

MONTREAL,  3l8T  MARptf,  1870. 
Gorani  Tohranoe,  J. 

-^      "     Ko.  820.     " 
Mohwauva.  Cdrbeille. 


:\ 


j^ 


-^^  -^  -  ^-^^-^^^  Co„. 

Jtik  l^Jdrj^*  ^T'  .'P""^'  "«''^»t«Wu  les  parties  par  leurs  avooats  res- 

.dW„;„n™!    /  titres  et  poesessioa  sans  un  plan  figaratif  d'ioeux  est    ' 

nS™s^.:'iTr  '"  "^"^  °''  ^  -^.-menrdevaKlc^'^C 
S^r^^r?  ■'  «n.jugflment,et  en  cons^uenoe  ordonne ^ue  par  un 

Lt  r!!!^./''*  le«  Partiesconviendront.  sinon  seraTommd  d'office  pa^l^Co^ 7 

IZ^r^V'^fT'''^'''''  av'sleur^possessionsSC;- 

4X»rrr-**^"'*^'  f'^«">'«PPO'tle  Plus  tot  quVfeTsepouTM 
€pHr  pour  y  6toe  uHlrieureAentjffoc^dg  ainsi  que  de  d?oit..  P"™™.»'\  ^ 

\:^' '^jj'w-fte^,  for  plaintiff.  .V  

■^5sftin5^»i  A  i?Mnoyer«,  for  defendant. 


#• 


\       '  COUR  SUPERIflblE,  1870. 

.  ,  M0NTREALV2d^JUIN  1870.  ^  '* 

,  •  '       Cbni»n  Bbaudbt,  J.        »^;  •  , 

■^■■'.         ,    y .     -  '  .  'so.im. ,  -    •    '         "  ': '. 

•        ^<y  vs.  AaacftMi  et  iili 


f^usiop  nusee  au  dossu^r  par  le  demaudeur  OQulre  les  d^feadeum,  bous  les 
oiroonstanoes  soiTantes :     /  .  -^  »«»»,  «wuo»«i 

k ^^^'^°««»*^'^''«5dan8«iii,teqaatr«  p^.u8outiead;«m action; 
Itit^iJ!'  ;-!?f  ?  T  T  '^"SFivtf.    Cetto  pidoe  n'a  p«i  ^jJs  produite 

jonr,  f^hm  mai  1870  ayia  de  nouveau  de  pWder,  et  le  7  juin  un  «cte  de 

.  fon^mon  ert^^pcordd  par  le  protohotaire. ,  Inscription  4  renqk,  «Z^ 

^nquate  et^soriptipn  poor  audition  au  m^rite.  ex  parte 


':i\- 


ind  defbndiBt 
n  en  bomage, 
ailont  of  th« 

• 

the  Court 
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ies deniaD- 
Q- question 
I  hdritages 
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loure  apr^s  ]a  demande  de  plaider. 

■      »iB(jDltiAM.    (Apr^g  avoir  relat^Jlesfaitsci-dessus).-  ^'       ' 

cit^^l^^  i'*^1  1'««:.141,  C.P.C.    Ledema.i;ie«  au^ntoire 

sanrf  en  donner  a^  A  l«V!r^    J  '  l*^®  '^''"i?  qa'eUefl  ne  penvent  I'fitre 

Bans  en  aonner  avis  A  la  partie  adverse,  sauf  le  cas  d4  I'arf;  100^^  Dermet  d.. 

THeiit.    Cependant  Oa  doimni  rin-i.  ...  i.  <•— .  a  ..  «  K  ™     .  ^"'""■•i*- 


.'. 


I* 


"\' 


T      •    ^  '     ■  .'      '  ''      >  '  > 

A<e  jogement  est  motive  contme  suifr : 


\1 


The  Court  lav^^ear^Mie  defendant,  jieaQ-Far^lUnrfiepiaiJuffX 
de-by  the  said^ James  ,0  P«freU,.oi  the  13th  da>  of  June  instant/ 


N^motion  made< 


I>outre,  I>ouiH  &  Ddutre,  avxjoats  du  demiindeur.        \^'    ;■  ^  ^'    ' 

Carter  &  ffatton,  aVocats  du  difendeu^  6'Far^^  "      '  ''    ^  • "       ' 
'  ir«T,  Z«m6  (fc  Carter,  avodats  des  dtfende^rsIpaLon  &  Hayes.- 

to.D.).     ,      •  -    /»  •      , 


,x  - 

*                 -    ■     '  ■■'■■ 

^■^'        ■:• 

*■   ^     ■  •  -  ■■  ■ ...    »■•    ..'  - . 

.'.:      i  ''*-.'■■■'.  ■ 

■■':■■                ■  * 

•  \  Sk"     *»         ,'  -.         «  ■■ ,-  ■>' 

■    r     ■-.■,■■  »;.■ 


♦»■ 


^••^TpV  ♦"HTT',a?|^«>r,J'  '  •>   *7 
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.      -     ""  ^       MONTREAL,  3l8T  MA,ROH,  1870. 
Coram  ToreanCB*  J. 

':  .      '  NoM.  ■ 

The  Olm  Brick  Company  vs.  Sluickell. 
1I.LD  =-'^,»^«  ^»2«^J»;;«5ot^beJJte^^^^^      ,bp„t .  copy  of  .  .utemont  antil  the  noup«Hlu«Uon 

^  Tobbanob  J.-Thifl  case  comes  tip  on  a  motion  by  the  defendant  "b  revise 

*iml-'  ^rr''/.-' '''  "^"^'''-  ''^«  ''<'''°»  -  ^  "«>-  ^  bZr 

?h«  ZTr?   /"  P^"""^"*  "  Bubscription  often  shares  in  the  company. 

Zr  wTr    ^        ^ompany  and  its  secretory,  Walker,  to  subtoribe  forlhe 
stock.    Walker  was  under  examination  afid  the  foUowing  question  was  put  to 

«  Did  you  not  present  to  the  defendant  a  stltement  of  the  affairs  of  the 
company  after  his  second  subscription  and  say  when ;  and  is  not  paper  now 
shewn  you  marked  «Bb"  a  copy  thereof,  and  does  not  said  paper  sh^w  Z 
intL?\^'  of  March  1869,  the  company  plaintiff .  was  fmUr^J  and 

asSf  .!^!r    i*.*^'%^7*'°°  ^  "M  and  irrelevant  under  the  issues  and 
dants  subscription,  and  farther,  inasmuch  as  said  paper.  pu^Jrting  by  the 
qu^Uon  tobea  copy  of  original  statements  of  the  crm^anjvaffai^,  1^ 
now  l,e  legally  proved  or  fyled.     The  objcctioti  was  maintained       .""'*""^"°*- 
Ihe  Court  now^inks  that  the  question  is  inadmissible  as" seeking  to  prove  a  ; 
BUte^^nt  by  secondaiy  evidence  before  accounting  for  the  non  prSu>^"fl  " 

^.<&  mifoier^ftm  for  plaintiff  ;^  .    Motion  r^ted. 

i%»-Ai««cfc7fti»»May  for  defendant.  7  ^^  \ 

^^'^'^  -■  '  ;  -.    ' ,  :'.--:'-yr:::^  ■, 

CO^RT  OP  QUEEN'S  BENQi^ayo.  '     ^     " 

MONTREAL,  4th  MARCH,  1^70.  '       f 

Cbmm  DtiVAL,  C.  J.,  Cabon,  J.,  DatrMMOND,  J.,  Badolbt,  J.,  and    ' 

POLETTE,  J.,  ai  Aoc.  '       ' 

\  ^    ■  ■    IJo.  40.  '    .  •/     ;  -^  ■  /  •'■  ^" 

•  i  L.  J.  A.  PAPINEAIT,  ^^l   ,        "^ 

(Z>(f/en(/an(  tn  Me  iCouri  ftefow,) 

■•:'■:■--'  '    ^     ■■  -■  ''and       "'7;     ,         ,  ,^P|5t;CiT;    -.. 

.   •  JOHN  LOVELL,  ■ 

printed.  ™"**" '''™^ ''^  *''«»»'»»«»*  wrerml  llwt«M.dc«^ 
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^««fc;  Ttocwualttoe  «l,Me»«a litre b^ condemne^jolnUy ud wreriHy" 


ot 
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hh' 
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Coa^of  S.^«f  ^iT  «»«  J^en^.of  the  Superiir  Court  at  Montreal 
cIl^N  J    IT?*  'iP  ?"  °^*^  lltl^^oKLoVer  Canada  JarUt. 
aX'/:.         1     !^  *•*'  "''"S'**"^'"'  0^ the  d(«laration  and  the  plea: 

mat  wLCrr        t^'T'""^""^^  Can,pLl.  Pang. 

TTOiaontaoquioMaujugomentdofidviBion.    Papineaa  aeulappelle 
teJS  ^Z""*""'"*  '"  *""  "«  '^"5'*  «>-«  ^  l'«ppelant  a  J  quui  le  pr6 

aidant  A  torrSj  t  ""T'  P^'^"**«»«°*  ^''^<^  aveo  la  preuve,  ^tabUt 

icHquemunemeroateaucundoute,  Bavoir:  v  ., 

^  Jo.  L'ewtenoe  et  1«  composition  du  comity,  sou/le  nom  de  Comit<5  Seigneu- 

mtZ'eS^lT^'T  '^ '^'''^'' ^^""'^ desBeign ears  (sous 

q^e''le  ?r ::  e7r.T  ^^^  ^"*"  '^l^-  Pai-ent  ant  ^  par  l«i  faite^et 

iu'^v^^ll^f  *"  P"  l^rdreducon^Hilaconnaissance/auvuet 
Xnl^  "  """^"''  °"  **  ""•'»-  '^^  ^-'<1«-  -"  ou  quel. 

deu^™   C  *"k"n^tTw  ^'^r''  °"  »'*'°»'«»PVet.tas8e,|>ottrquoilead^fen: 
eS  nnf       T  ^'"^'*'  "P'*^  a^oi' ««>te8W  la  demandeJirig^  centre 

t^ia  ir""     "Tr*^  a«  J«gen«nt  q«  le.  eondamndt .hacuXl  I 
meme  Bonune  que  oelle  pour  laqueUe  1.  ddfendeur  P^pi^eau^a  prisle^^ 

l  ^Id'^r-  '"^^'^  ^"^*'  ^'*"°^"«'  «"«''.«  deiait^ainsi  qu'il 
to  p«Jtend.  U  a  A  invoque^  des  moyens  de  defenses  que  les  a^itres  n'avaientU* 

Cesmojrenaaontoeuxqu'aaU^gue  dans  son  exception:.  "**'*' °"^*J??'P'"- 
io.  Qu  U  n  dtait  paa  seigneur  et  n-kvait  au<Jun  int^rSt  personnel  oomme  tel 
^20.  Que  tout  ce  qu'il  a  fait  I'a^t^auflomet  pour  son  piMauiTTJL^L- 
gnear  et^u'i^«pr.sen  tait  comn.  son  mandatdre^ 
_  30  QM  n  est  pas  responsable  des  actes  et  eng^ments  de  Wurteto!  aui  Jtait 

^^lllT  ""^  f"  f"^^'"^  aacun-e^mmunioation  p««>nneUe  oi"  ' 
<u«»^mmdii»oteauinjetd«8impre8sioni/.-^^^  vv^r^     1^^;      . 

\W  w  flit  i«  seigneur  faUame.  la  chpse  est  admise,  mais  oomme  il  est 

d?»lr  T^ff"*' " '*^'^''^  «'dumentmembieaoti/e  ^n^S 
^m.ntrep'iU^y^,^^,,.^  j.,^^  ^^.  ^         fkixJ^dttZ^- 

que  d^lleur.,  quoiqu'U  ne  fut  f^  aeigne^^r^i.^taitVquTp^^ 


\i 
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Md 


'^'^^i^m 
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tod 

tOTlll. 


J^ 


rneCt!:ciT. '.tu:  ''''"*  '•  -  ^'-^^^  ^ "'«-"-  -•-*  ^-  <»'•- 

entluJeUe;?:;::  '"  .''""'"''•^''  '"'^  ■«"•  «  "PP^^  ••  ^  •"•'  -.^e  difference 
TaU  LILT  'T^''  "'  "  "^^^'^^  •  «•"«  "^""-V-i  elle  dtalt'^ib^ 
adresB^e  au  dem.ndeur,  lui  enjoigtiant  de  livrer  4  monsieur  Chenier  le.  oopie 
du  factum  qu'U  demandait,  laquelle  note  dtait  non  .^Wement  slgn^Je  de  I'.pXt 

lantcl.  l.T'^  '^r'"""'  "  iUtaitm^mbre  A  la  connai2nee.de  rappe- 
ant  cette  d^oJorat.on  fa.to  4  I'^poquo  en  question- no  liiwo  aucun  doute  qu'i« 

Mairat ^"*'  ,""  T  '*  '"  '*  ''"""'^  ^"'"  P"""*  «°  "•g""''  '«'  dite  note, 
col'te  i  T.  7^'"V  ''•  ^"**'''  "''"•'  *»"«  '^'B^ta-de  ce  comity, 
rrJi '  ;  .?'  r  •^"''^  ^^^  *'"•'•  "*•*«  ^^^  deliberations,  faits  etgestes 
le  Zrr  ,     '      '^^""^e^'*"'  '«""  "^"J^olutlons  et  decisions,  mais  il  n'avaJtpas 

cent  enln.!  ''"^^T"-'""  ''  ^'  '^^  "*'  P"  ^"^  ^'^^"^  ^^  rimportanee  de 
aSt  fT      '  r\""  ""?'«««•««»«  dont  il  s'agit;  pour  qu'il  eflfc  eu  ce  droit  il  • 
aurait  fallu  qu'.l  f^t-l'„ge„t  recoonu  et  autorisd  d«  ditfeomite.    D'abord,  il  n' 
pas  con-ect  de  d.re  que  Wurteie  n'etait  que  ^rdtaire  du  comite,  il  en  lit  ea 
mOme  temps  membre,  et  d'apris  la  preuve,  le  plus  aetif  et  le.plus  agissant  de 

'  aJ^^T}  """  w'  "  r'"'  •«"  valablemeti«T)our  le  comity  et  Her  les  a«tres 
dans  tout  ce  qui^it  dans  les  attributions  del'esp^  de  society  qu'ils  avaient 
/ormde  entr^  eux.  ,  S.  comme  on  le  pretend,  il^tait  tenu  d'enh^trer  les  d^i-  " 
berations  et  proc^d^s  du  comity,  c'^tait  aux  aut^  membres  et  A  I'appelant  en 
'particulier  a  protect  centre  les  acte?  qu'aurait  faits  Wurtele  et  qu'iln'aurait 
pas  app«,uy^s;.le  silenee  est  une  approbation,  une  ratiacation  qui  les  wnd  res- 
ponsables  de  ces  actes,  comme  s'ils  eussent  6Ui  faits  par  eux-mtoes.    II  est  en 

memb  es  le  pomposant,  de  partie  des  impressions  dont  il  est  question,  10  dit  appe- 
lant  sopposa  i^  ce  que  I'un  des,  factums  des  avo^ats  fat  imprime  aux  ftais  du 
com^j   mau,  que  cette  opposition  de  I'appelant  ntf  fut  pas  aocueillie  par  les 

72:  r  ^?f  "^"i  **"'  '*  ^"''°"'^"'  seraitlmprimtf  comme  demandCd<5ci. 
sion  A  laquelle  appelant  se  soumit  sans  protestation.  C'^tait  pour  loi  L  une 
Pccasion  fovorable  de  faire  savoi.  au  demandeur  qu'U  ne  se  tiS";..  pT 
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*«rrfUuro  r«ooona.    Cost  done  A  tor^que  lappelant  prdtend  quo  WurteWdt.it 
pa  I  ^nt  du  comiUJ  ct  qu'ij  no  1I.U  ^^.tou.  «»  J„,M.  qu.Dt  aux  ddpehl 
.  qu  U^ordonnait  en  son  nom.  \  ^  ^    '  ""P*""^.    . 

lorlTllif't^.n   '^T'^  -f -"-f-'-M  >«  derni^Ve  pretention  do  I'appelan^} 

la  fote'lu'l/ir  '^*^°'''  ^'  ""  •*""  trtiuv^rlno  commanioaiion  tri^direciedans 
a  note  qu  il  .dresaait  au  demandour  lc;27  ddceiubro  1858.  lui  eojoknant  de  livrer 

It:;  '  sitT,  ''"vr  r^-  ^•'-^"- «» 0-*^:^  tiz 

entXJL  T'""'  r'  '^~'*'«-''i^»d«  lerSqudriM'enddlivrerdeu,  ' 
rrquTp"  ^d       '"  °"'     --t<^  <^n.n«  le  dd^oal^  «  .ignat«re  et  1.  qua- 

^aia  quand  mflme  U  n'y  auralt  pa«  oette  priuve  d'btervepUon  direoto  eat^il 
eom  U5  pour  lee  mp«s«on«  en  question  par  le  secretaire  et  Jes  autres  membrea  • 

malluTatlf '^.^:*^'"  de  con4amner  le.  ddfe^deura' solidair^menC  '  ' 
mawUnyapasdeplainteAoesuMilestinutiled'enparler.,  \' 

^^C.^-.forthoapi^nant  /"dgmfent  confirmed  unaninioualy,        ' 

.  ^'^'  J^orrit,  for  the  respondent 


A 


\ 


':  CIRCUIT  COURT,  1870, 

MONTREAL,  15th  MARCH,  187l( 
CbrOOT  ToBBANdJB,  J. 

•*;■■.  -   .' .    '       '^■'-■/:  W0.8W6. 

•    ^>'>m«rsym.Le/ebvre,  mi  Vandal  ft  aliopwmata.  -    : 

dd^^  of  1^1-  ;??  ""'^  ""*"  the  judgment  against  the  defendant.  The 
debt  of  the  plaintiff  only  .»»e  after  the  donation,  but  it  was  for  woOdjEDolied 

rS^'inr^Jr^^li  TheJo^ationw-ir^teredoatheTr^^ 
1864  m  the  rjgurtry  oflloe  at  MontwJ,  whioh  w»s  the  domipUe  of  boLE 
«l>ddoow.     Thft  dnmiinn  ■»{«nl.*.j  A- »  .    ^  »ym  aonor 


PaplnMa 

•nd 
Lovtil. 


^n^  WMtiOD  Btipnlatad  for  wtoutiumrf-uaufruct  to  thfl  dotto^  m 


J\ 
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CIRCUIT  COURT,  18TO. 


r>ora«ir(  vf.  i.o- 
robvrt,  •ml 

Vandal  «l  (I/,, 
opRMtnU 


long  aa  ah«  Ilr^  Tho  donor  hu  .Iw«j.  oontlnuod  h  po««.ilon.  Tho  plalntllT 
ook  In  execution  th*  moveables  for  tho  debt  of  the  .lofondant.  Tho  oppo«nL 
ho  donee,,  Lave  f>led  an  opposition  ,\Jin  de  Mfiraire,  and  th«  q««tio„  before 
no  tourt  h  whether  the  titio  to  tho  proprietorship  haa  veat«4  in  thodonon  under 
the  eircumatancoa.  Thoro  woa  no  displaoomont  or  deliyry  to  tho  doneea.  Can 
ft  poatenor  creditor  taico  tlio  property  for  a  iUbt  of  tho  donor  ?  "Tho  G  0  777 
w'w  cited  at  tho  aigumont,  but  tho  jurt8prud«nce  anterior  to  th«  Code  should  bo' 
our  guide,  and  that  juriaprudenoa  haa  b^n  w.'ll  ontablished  ever  sinoo  the  ease 

hZ  "!  .  ?""'■''"''  ^  ^-^  "•  -* '^-     '^^'  "»''» '"••*  Jo'"  '^««»  will  be  applied 
nere,  and  the  opposition  h  dismissed  with  cost!. 


/*.  X  A.  Tnidel,  for  oppoaanta^ 
De  BcUt/cuilU  d-  Turg,on,  for  plaintiff. 
(J.K.)  ^      '.       f 


Opposition  disminBod. 


'*■ 


•         CIRCUIT  COURT,  1869. 

/  MONTnEAL,' IOth  DECEMBER,  1800. 

CortttH  T^RRANOE,  J. 

„.     No  1804.    "  ♦ 

Copland  &  al  VB.  Cauehon  k  a\. 

PiR  CcRiAM.-,The  plaintiffs  have  made  a  motiln  to  reject  an  exwption  Ala 

formr  as  fyled  after  tho  four  days  limited  by  tho  C.fo.  P.  lOto.     The  writ  and* 

declaration  wero  returned  intp  Court  on  tho  26tW  November.  '1869.    On  tho 

-1st  December  the  exceptio^  was  fyled.    On  the  ^th  December  tb«  Plaintifls 

gave  notice  of  the  present  mWon,  and  on  tho  9th  bocembcr,  they  Wed  an  an- 

swer  ^nlaw  and/act  to  tho  Uption.     Tho  dofenSanU  contend  thi  the  ans- 

wer  made  on  the  9th  D^emW  was  a  waiver  at>d  din,tement  of  the  motion  of 

which  notice  was  given  on  th«^  6th,  as  the  answer  made  no  reserve  of  the  right 

,  to  make  the  motion.    The  Cdurt  is  with  the  defendants, 

Laflaf^mi  &  La/lamme,  fdr  plaintiff. 

l>oher.tti&Boherti/ for  iafeadKat.  \ 

(J.  K.)  ,  '       ^- 


Motion  rejected. 


i- 


COUR  SUPERIEURir. 
/■'      -^'   .  En  Rbyision.  ■       .\        •■:■",■■   ^. '. 

i  ^  MoMTBiiL,  as  Avaa,  1870.  .•  _ 

Coram  Berth»W)T,  J.,  Mackat,  J.,  BlAUDRT,  J.    * 

■■..   '■■'  "  «o.8M.'  ,  -''  *'   _      \  ■■  -J:'/^ 

JDuptdt  ei  t\.  y%.  Dujntit. 

dM  oIrcoMtane«s  sons  iMqnellea  eette  r^roeaUon  a  en  lien.  h  "  «»•  w^  wvmu^ 

Les  demandears  <mt  dirigtf  centre  le  d<Sfendear  ane  action  en  p^titijn  d'h<r<- 

^it^,    Le  d^fendeur  a  plaids  one  exception  dans  laqaelle  il  nia  que  1q  pdi«  der 

demandeara  fut  d^dg  intcstat,  et  U  all^p,  qge  le  6  Janvier  1868,  U  >  fiut>n 


"Tf 


.  •1-"  "t'^^'i 


i^- 
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UMUmoDt  «,lennel  dertnt  Mt^.  BAlwd,  N.  P.,  et  <l<m>  t^moiai  .a  Afm  de  md 
dpou*,,  et  qu  ,1  dd«5da  on.uiU.  le  ler  jaillol,  1864,  md.  .volt  rtvoqu<  o«  t«ti. 

Pw  kar  nSpooM  Mf6„Mo,  les  ddfondaurs  .dmotUiat  oo  tottameat,  nuU  iU 
•IWguon    qu^l.  18  ootobr«  1866.  leur.  p«r«  et  mAro  ont  donnd  par  a  t«  entro 

ewur-  iu,m«uble«  et  la  plug  grande  ptrtie  do  founi  moublea.  * 

Que  b  10  ootobro  1869,  leur  p*re  fit  un  autre  tenUmont  par  lequel  il  ratifla  oet 

ote  de  donation  et  ,1  donna  tou.  •«.  autre,  bien.  A  deux  do  m.  flUo.  et  nSvoqua 

toua  autre*  tcstanientsant^ricuri.  ""'"Hua 

Quo  lelO  novembro,  1860.  lour  pire.  par  aoto  «^  Imnt  Mtro  LanKoyin, 

N  P,  arSfoqud  aon  teatament  da  19  octob«ri869.  d<claraftt  qu'il  le  r6Toquail 

et  1  flnnuU«,t  ciprewdnjent  oomme aU  nSliait  jamais  M6  fait  ni  avonu.   QavStanl 

enau.to  d<5c^^  „„*  fairo  auoun^BjatfeadUpoHitionH  tc.tamentaire..  il  wJauIto  que 

lo  tostamont  du  6  janyier  18W  a  6t4  bien  ot  dttmont  rdvoijurf.  . 

La  oontestation  dtant  a!n.i  lide  et  lea  parUes  ayant  6Ui  wteHduoa  au  m<Sritc,  la" 

« **"oi  ooT"*"'     '^  *  °"^°"""*  '*'  prdtentiona  des  demandourB  (  Vide  ante : 
pp.  #PvJH.^ 

:  Lo  d«fondeur  ajant  portd  oo  jugoment  en  rdyision  deyant  troia  juges  k  Mon- 
trda  1,  prtftendit  qp  I'aoto  do  rdyooation  du  testament  da  10  novotnbro  1860.  a 
eu  1  offet  do  fain^  riyiyro  lo  testament  du  6  janyier  1868. 
Lo  ddfendeur  bita  los  autoritds  suivantes  •  '  • 

Code  Ciyjl,  A^t.  896^  2  Bourjoqi.R^yocaU(m  doa  T•.tan.en^o^lap.4.paw880 
Rioard,Don.yol.l.part.3ohap:2,8oo.4.  '™-    ' 

„nf «'"??'  ^°''  ®'  ^°-  ^^'  *'"'""'  ^^P-  ^«''  R<5'ocaUon  do  testtoont.  §  4. 
nos<  o  fit  o«  '  o 

dn^dl'lT'^f ""  *"'!.«'"»«''«  '^^^-t  1"  Coar  do  Rdyision.  queootte  pretention  ^ 

fniil  i  «"f  "'""  ua  testament  prA^dent  qa'il  ayait  rdyoqutf,  il  faat  que 
nllff  '^Ti'T""  ~-«»°«"°«  dispoaiUon  etprosse  oaqie  oela  rJto 
n<5oe«a,rement  doa^iroohBUnoep  sous  leaqaellee  oette  rifooaUon  .  eu  lieu. 

m8mr!l«r?T'  ^°°'  ^°"*  2'  ^""^  P"««'  "l*-  *'  »«•  4  «t  6-  I^ 
memo  p.  392,  oh.  6,  no.  3.  •  ^ 

Troplong.  Don.  et  Test  no.  2066.  v 

et  ii.*!^"^'  ?^*-  ^"  '^f  1"^  ^"  Bw-Cttada  n'a  pas  int«,dait  uh  droit  noaveaa  ^ 

iriuiir??  ^^;1'-  °  *^*  *^°°"  *°  "  ^JK>rUnt  A  oe.  aatears  quo  lV,n  troave  1. 
J^ntable  i„t«rp«5tat.on  que  I'on  doit  donner  4  oet  artiole  qui,  en  sappo«nt  qa'i. 

ZaZT^  T  '"?^,««^  -•  poamitr^  oetteoaL^  poiagSria  rd^t 
tion  dont  U  a  agit  a  ea  lieu  longtempa  ayant  le  code.  ^ 

Rioard,  Don.  Tome.  1,  part.  3,  nos.  1774183        f  J 

Boqijon,  Tome  2,  p.  383,  part.  6,  oh  2,  aeo.  4,  no.  17.  ^  * 

'.♦  S'^.'^iJ^'  ''•T^*  demandeon,  par  leur  aotion,  dtelarent  que  Prs.  Ol  Dupuis 

luZ*  J!i:?  dite  Demera,  pdre  i,t  mdre^ea  parties,  sont  dMdiB  inte,M  et  ' 

MoJament  pcrtie  de  la  saotieanon. 

le  dtfepdenr  oppoae  le  teatmeat  du  pj\ro  m  date  da  5  jmvkffrlSM,  (Bddtfd 
Ifotaiw)  en  fayeor  de  aaiemme,  puis  une  donation  da  11  ootobre  1865,  p^  oette 


Uupult  ft  ti. 

Tl. 

Uniwit. 


'"'■*" 
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«^W  on  par  An.N„o  lo  11  Jui^  ,860.  et  revocation  U  10  noTombro  1800  Lf- 
X.  Dupuia  du  t.mt,mwl  du  19  octobr«  1859  .  *^       . 

un  tltir;„rl"'"  "'  ''"  -'"''  "'  ''^  r^'ooatlon  d'un  ta,tam.„t  fait  revino 
un  toaUment  inMrlour  qu,  «,  twuvo  rdroquiJ  par  ce  atoopd  twUment  ?  TronJ! 
dUquo  U  negative  eat  g.„.ralon.ont  .dopl  J  N^.„  Jn.  tTrJdLatn' 
II  J«ri.prudeno«  plu^iour.  ddei.ion,  contrairoa.     Voir  DupJi,  Z  U^^ 

^^  N^  16.  to.0  2.  p^  luufidii.  i«  4j,  a  RicL:;Xi;;t 

m-noJl'TJl"""*;'*  "'/'''«?'«''«"«'  ^-  '«  «na  to„t«iire,  .t  uft  MHJt  du  82 
mal  1091,  a  prononorf  aairant  aca  oonoluaions  -        *       - 

r.S^'Zrilr;  '"""r  ^T  *™"^'''  •^'""»"»  »P>"'«""  •«»  •»•"»  «««*  de  "* 
nrmnl^T      "^rr  ""  "''*'«^  '^^  •••''*'«'"  '<^  Code  Civil,  ont-il.  era  devoir 

«ra"irrdlM/M  '":°''->"-^"-  «»  •-  «ndice,  do  rintentioa  fa  uT 
doa  n^oAfi.,rerev.m  lo  teatomont  .nt^riour."   O'eat  ce  qui  Vvalt  Ueu Tn.11 

ZJ^ZtZ^7     ^   J"''"?'  '»"'  ^""•"*  "»«    «'•««  •»«   rdvocatioi  da 

Taitd.  n^r  ' ''",''"°''»««  ««  -^^o-J  testament  no  aoit  paa  revflt,^dVfor 

::!:r:n:^^rt;r^"--  eo.ta.ent/lac..uaod..v.   , 

S^not^'JoTh-'  ''"'"  *"  "';•'  '"*'"'"^"*  •'  ''"*«  ^^»  ddolard  fau,.      . 

mi^a^au^dit^Z;^  "^t''?  "'•"»<>*«•  q"'  «'*5t.it  «,s  intentions  qai\jUient  eiprL 
.Zt "Lir         ^*  ^""  .e.  iutentiona  «,trouvel.  Evocation  da  ^.  , 

DutaiaTf^'  '*^l!  '*^*''^''  ^*  *"*"  *»"«  *>«  ''•^'^*  P"  I'i-t^-^on  do  Frs.  X.' 

?e^detS^o?T.^'  ^7'"«'  je  confir^orai.  io  jugon.ent  dont  on 
«.?W     L^  "•    **"■  ^  y  •?'"■•  "'«'» <ia«  d'«PrA»  le  Code  et  lea  autoritds 

iTZuiaTdat  ?**"«  *»"  '  f*'*  ^"-  ^  ^^P^^  ^  ArsAneDupuia.  en  aortequo  ' ' 
jenepuiBhdaiterAconamerlejugement.  ^      - 


•■'•i^r/y|^.^^^  - 
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COURT  Of  QUEEN'S  BRNOtt,  1870- •'     "•   \.d 
MorruAt,  Otii  Jum,  1870. 
Coram  DtvAt,  0.  J..  Oawm,  J,  DjilfiiMOND,  J.,  Badolit,  J..  «d  Mon«,  J. 
*  THE  gUEKN        .    "  \     .      ' 

'    .         "  *!  "    a  ■  .  -,  /  ♦  .  ■      ^  " 

EDWARD  0.  PRA8BR. 


'''''''''^^:^7zr':rz^^^^^^^ 


Mlowinir  o«iM«i,  (lirvat  jurorn,  on 

1UB4  Ml.l»,  "  unlll  ih^  p*n«l  hM 
"  ft  Ill«gal  evIilaiiM  •Itowtxl  to  gu  to ' 

roled oot  bjr  IIm  judgahi  Iil«  oti  ' 
-—      no»  tppev  that  tin- Jury  «r«r« 
4*  ^h*  Court  or  QiMwi'i  B«ueli  „ 

mMaor  la  Um  •Iimbw  oI  tbt 
>     Cport.  J 


, •  '— v^a^'nM,  IHIHH*  WIU1 

lMin«  Miiwl  br  lb*  Clerk  or  Ui«(^/|,"t» 
tbronih,* 

r»««rT»  ofobjMttnn  may  b«  aubwinueiillf 
i»loU«»n  la  not  JufaUdalddUi«raby,irudu«# 

M>l«i«I  «Vlll«D(M.  ^ 

Ja<lloat«  uiwa  •  NMi^ad  Mm  ot  Mlfd*.'  - 
|M  JM  barond  tk*  JuriadlcUon  of  iha 


auMoo  Naokat  xmiw  0.  8.  L.  C.  Mp. 


Thii  wu  •  etM  NMrvod  by 
77,  MO.  67. 

!5f,T;"'<»**^»'7^« '«•">««»  Jttjigo  as  follow,;-.  '^        - 

r  with  i„?^  .T  *  ?"'"  °^  gttopowdor  to.  of  the  y.lao  of  »86.25.  &o. 

rcapeotiw  faluo^  thoroof-agaiost  the  form  of  &o.,  Ao... 

«t  Mn  ♦  I  ^lu  '"  ^""^  '^'^'^  "*  «"  *»»«  ^^  8th,  .Bd  9th  of  April  18M 
aT  ^"  """  ''  *'•''  ^""'^  «*'«•  »••  C"wa  Side,  th?n  bebg  held  * 
At  the  oomracnco^ent  of  the  trial,  on  th'b  7th  of  April,  whfle  the  jor,  w« 

!Sd  J  hTfl  w    ''"'^^•'V''™"  <»^'««».  the  „.n,o  of  Joha  Hicks  wa.  cJuS,  and 
«».dJohnH.ok8  appeared  and  answered,  and  was  about  ^^^  into  tho  ,W 

.nlio'lTot'-w^  •^t""*'!"V««d^W  Jol'-  aiokswasoraoredtoitandla-id; 
-I.MK  "'"'*~.'  ^  '*«'**  «»»*«  «  «Me,  and  nMerve  for^the  Court  in  term  to  «av 
like^Z!.  Carrol,  another  juror,  was  then  called,  ind  he  answered;  but  wu  in^ 
d^fend^nts^oons^^  ,^^  I  ,^„^^  ^^  .^^^  ^  ^^ 

"affeot  the  right  of  th?  O?own  t^»^  ^^i!.^/*'"  I  •*"*  **i"  "*"  °">*  ^  oomS  to 


.t. 


=*%«« 


"■"W  JBT  Jttror  to  ataad  aiHie  wui 


• —  .««.,„,  orto  coaiienge  aaj  nam&er  of  JnrtMa  for 


caola."— i?o»prt#r*«  Nott. 


'fet -,iii 
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The  Queen  t«, 

Edward  C. 

Fruer, 


I    ' 


upon  Hicb-  being  ijr4«.d  to  stand  wide.    MiehAel  Carrol,  of  course,  was  not 
Bworn.    In  hkfi^nner  seven  others,  jurors  caUed,  woro  ordered  to  stand  aside 
^         iind  were  not  sworp.  uu  uwae, 

Z,  ul  "Tl""*'""  ^'  '*'  "'^"^  "'  *°  '*»«*•»"  »»«  had  sold  defendant  goods 
and  whether  ho  had  had  conversation  with  defendant  about  his  business  The 
defendant  s  counsel  objdcted.tp  proof  of  sales  to  defendi^it  by  others  than  David 
Kobertson,:  and  to  proof  of  circiimstance^  whatever  aboiit  such  other  sales 

vjlrT"*^*  M*''"  *'^"''°"?"'  '**''"S  that,  in  the  event  of  defendant  being,  con- 
^     .  vioted  I  wQuld  state  a  case,  and  reserve  for  the  Court  in  Term  to  say  w&ther 
my  ruling  last  referrod^to^as  legal,  or  was  erroneous. 

*ind^rrr  ^^.^'^^^  *•»«  ^'f^'^^^^^  <>»  tte  ISth  of  Apnl.  1868,  was  ' 
ndebted  to  him  in  i^espect  of  a  purchase  made  from  him  in  February.  1868- 
that  he  had  asked  defendant  about  his  business,  and  that  defendant  said  thafrilT' 

Bimmer,  sold  to  defendant,  took  defendant's  note,  and  that  defendant  never  paid 
him  a  penny^  the  note  feU  due  26th' May,  1868.  neverpaia 

r.^^\^'  ^''^^''  *"*  *'''  '*°*''  ^"^^  ^*^  ^P"''  ""^  ewn^ifld  as  a  witness  for  the 
L^f  rrV'^v:;  '''"'*'"*'^  having,  purchased  on  the  27th  TaZy 

Sbt  oh.    f.**  f  ^,^*y-    This  evidence  was  objected  (»  by  defendant's  coun- 
-  l^&T^^"'^  *^^'  """^^  ""^  ^''"°»"*»  examination,  and  herein- 
^objerifion  madem  the  o«^  of  Bimmer's  evidence.  V»     S  oi 

deftllt]  •  "  ^''  '^"^  °'  ^"^  «""''  "'  of  conversations  with 

ask*^e5t  I'Tt"  ^J?^°  """Afterwards  examined  for  the  prosecution,  and  was 

tS  drfS.-  !•  '  1  *      ^  «f  ^e«ation  between  him,  Crean,  and  defendant,  as 
todelendantsciroudiBtances  about  the  llthof  Febmanr  IftfiR     n-f   j    .7 

tTw'^'t*?'^*''-  ^"^^-'»^  *«  Gj/ntKk^':falt^'";t       ' 
objectKfti  ta  befor*  uponBimmer's  examination  «^         ^  ' 

wiiTri'^/'''/^''*"*'"'''"^"*'^  "^^'^^^'^J  VdCrev.  proved  conversation 

:  S^t  '"""-''  *"  """P'*^'  *"'  a  good  part  of  IheaeigK 

On  Ae  8th  of  AprU^oad  day  of  trial,  early  that  4iy;  I  stk^  from  the 

t^'ofi^^t    T^i^'a^'  *•"*  ^  would  charge  the  jury  to  disregard  the  eri! 

b^Te^  Lr^;*.-  °'^r' "  *»  «***«-«•»*"  by  defendant  totiTabouthis 

buBiness  and  abo^t  his  owmng  the  house  he  occupi^  and  other  property  unless 

ir  TT^  ''"^^  ^/^'"^  *^^»^«  influencilD.vid  Bob^~f^?^^ 
On  ttror^T.?  i'^^'^-W^o^  -ef  oned  in  th^lndi^ent^ 
On  the  9th  of  Aprd,  I  charged  the  jury,  and>  d.ing  so  said,  «nwis  other 


-■^ 
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"As  to  the  fact  of  defendant  having  made  othef  purohuws,  And  as  to  the  fact  ".«Q««.t.. 
"Ik  tSrtrr'T  °*'^r/«"'""-'  !•>•-  a^-tt^  evidence,  and  i   '^a.<' 
"  et  J  t^  wttT  ;  ''^;^««'»^''»*  o^gbe  to  be  considered.    N^verth^ 

"  !id  tw    iP.  T^  '^^'^  ^J'""'  ^  *«"  y«»' '"  ^-«'  «<■  '^«f«»«Ja»*.  to  disre- 
gard these  aUegedstatemenJe  by  defendant,  about  his  business  and  property  ' 
"1  ^H        ^'  '"^^  of  the  4fendant,'*  indebtedness,  as  spoken  of  ^  Zmer' 

defendant  about  h.*  business  and  property  have  not  been  proved  M  have  moved 
"^Snl"  ^"  ""/"''  "  '"?m'  *^  the  traisaetbn  ref£d  to  TlJe 

Jl'^7.^^1^^  rf '"*  ^""'^  ^^'^"*^  euilty,  (with a  recommendation  to 
mercy,)  but  judgment  has  not  followed,  because  defendant  has  disarjpeared  and 

Cnd      *  ''"'"*    ""  ^""*  "^"''  ""'  ***  ^T  Wm  ar^ted,  hrcannit  be 

Jlllf'^'Z^A^^  i""^'  ^°"'*  of  Q^^'i'BBeneh,  iirequested  as  to  whe«ler 
the  oijviotwn  of  defendant  is  to, be  maintained. 

Isjhec»victiontob»»^t8side?    Was  thejury  composition  regular  and  legal : 
^r  Michael  Carrol,  and  so  of  the  other  seven  jurors,  who  were  oUered  to  stani 

'  ^^^'^1^  "^^"^  ^'^'  because  of  my  having  ruled  as  stated  upon 
Rimmer  s  «amraat,on,  and  Semple's  and  Crean's,  notwithstanding  my  eharRo  to 
the  jury,  above  stated?  "6    jf  «uuige  w 

Montreal,  May  17th,  1S69.".     ,  ^ 

n  fif  *  "Tof "*'  *"*"*'  ^'^''^  ^^  ?"""*  J  "-y  of  this  District,  the  2nd 
October.  1868.  returned  "  True  Bill"  against  Edw«d  C.  Fr^r,  u^iL^t 
ment  bronght  under  18  Viet.,  e.  92,  s.  11,  (Con.  Stat  Canada,  ch.  92,  see.  73) 
or  hanng,  the  18th  day  of  April,  1868,  obtained  of  David  B^bertson  of  Mon- 
br«d,  Merchant  property, 'groceries,  of  the  ralue  of  $466.72,  with  intent 
defraud,  (a  misdemeanor,  punishable  by  imprisonment  for  any  period  not  e 
ing  two  years,  with  or, without  hard  labor.)  -.         . 

Upon  plea  of  «  Not  Guilty,"  he  was  tried  before  this  Honourable  Court,  (Mr. 
Justice  Mackay,  presiding,)  during  the  7th,  8th  and  9th  days  of  AprU  last  The 
jurors  sworn  returned  averdict  of  Guilty,  with  a  recommendation  to  mercy 

The  matter  comes  before  this  Honoui^ble  Court  upon  bse  reserved  by  tiie  ^ 
Honourable  presiding  Judge,  as  to  •     ^ 

1st,  The  tight  of  Counsel  prosecuting  to  oi«er  and  request  (as  allowed  byltha 
tourt)  one  or  more  jurors  to  stand  aside.  "    ■ 

m^A^l^^^"^  *^*  prosecution  to  prove  %  others  than  the  prosecutor 

mhl^ms  '"''^*'*"*'°°'  "'^^  *^"  *«'"*"^'  «5  *o  ^  •^«i".  prio'  to  the  ; 

3rd,  Uponsttoh  evidence  allowed,  whether  or  n<^the  charge  of  the  presidinir 

frri?^"£*i*^"^  ^  ^^  '*''  ■***°*^*''^'  *^  roch  conyeisations,  save  as  rela^ 
ji^  to  lus  indebtedness  to  partiiMi  i»«m;»»  .^w:..  -.-xi.  ^i. :  ,    -   .    ..      . 


% 


out  Buoli  evidence  (if  iUegal)  so  that  the  Bamecan^ot  thereafter  be  question^ 


V 


J 
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Bdward 

Tnuar. 


im 


>m6 


::JSi-^:. 


The  Crown,  under  the  case  reserrod,  whioh  states,  "  Judgment  has  not  fol- 
"  lowed,  because  Defendant  has  disappeared,  and  although  a  warrant  has  issued 
"against  him,  to  have  him  arrested,  he  cannot  ti^  found,"  respectfully  submits 
that  the  case  reservedjcannot  be  argued  b<?fore  or  considered  by  this  Honourable 
Court  in  the  absence  of  the  accused,  who  should  ntrt  be  allowed  to  obtain  the 
opinion  of  the  Court  without  being  present  to  abide  its^nal  and  all-wise  decLuon 
Should  it  be  deoid«5d  that  there  lyas  error  in  the  deoikions  given,  there  ^uld 
have  been  mistrial,  and^  the  accused  be  liable  to'new  triau 

No  ipotion  for,  or  demand  of,  new  trial  is  heard  or  sanctioned  without  the  per- 
sonal presence  of  prisoner.  \ 
'  "  A^^Defendants  must  be  present  when  the  Rule  for  New  Trial  is  moved  for 
•'  —otherwise  ^ome  of  Defendants  would  get  the  opinion  of  the  Court  by  putting 
"  forward  one  of  their  number,  they  keeping  out  of  the  way."    ^^ 


R.  i;*.  Teal  and  others,  11  East,  307. 
R.  vs.  Askew,  and  others,  3  M.  &  S.,  9. 


P"" 


'\ 


R.  vs.  Lord  Cochrane  and  others,  lb.  1  (^  (n.) 

R.  vs.  Hollingberry  and  others,  4  B.  &  Ci,  329. 

SeefllsoR.  t«.  Qibson,  7Mod.  R.205,2Str.  968. 

Wharton  Am.  Cr.  Law,  §  3228.  «  The  Defendant  must  be  personally  in 
"  Court  at  the  application  for  Kew  Trial,  and,  where  several  Defendants 'ar« 
V  convicted,  a?;  must  be  actually  present."  , 

2  Dtenison's  Grown  Cases,  372,  Note  c.  ■* 

As  to  ib<^.presence  of  prisoners  in  Court  when  a  motioa^jsanade  for  a  New 
Trial.  ■•    .,;■/-  ...  .^^  ^     ^  .,  ■ 

Reginiav*^  Cauldwell,  Mich.  Term,  Q.  B.,  1851. 

The  Defendant  in  this  case  maa  tried.^n  an  indictment  for  peijiiiy,  before  Erie 
J.,  at  the  Berkshire  Summer  Assizes,  and  having  been  found  guilty,  wad  sen- 
tenced to  transportation  foi*  seven  years.    PigoU  and  Huddlestone,  on  the.6th 
,  November,  being  aboi^  tq  move  in  the  Queen's  Bench  for  a  New  Trial 
Lord  Campbell,  C.  5*;!^  said,  Is  the  Defendant  in  custody  ?  , 
Plgott — He  is  not.  ,   ■■  ■  •  .  ' 

Lord  Campbell,  C  J. — |s  he  present  in  Court  ? 
Figott-So.  .       • 

^     Lord  Campbell,  C.u.,— Then  we  cannot  hear  your  application. 

'  i»ijfo«— Since  11  George  4,  and  1  William  4,  c.  70,  it  has  not  been  decided 
Uif  be  necessary.  In  Bex  vs.  De  Berenger  and  others,  3  M.  &  S.,  67,  a  motion 
was  made  for  arresting  the  judgment,  although  two  of  the  Defendants  were  not 
present  to  receive  the  judgment.  In  this  case  no  warrant  has  been  issued  for 
coinmitting  the  Defendant  in  execution. 

Lord  Campbell,  C.  J. — I  have  always  considered  it  to  be  a  hardship,  where 
there  are  several  Defendants  who  I»tve  been  found  guilty  on  an  indictment,  not 
t&allow  one  of  them  to  move  for  a  New  Trial,  unless  all  the  other  Defeadantsate 
|>resent  when  the  motion  is  made.  But  there  can  b«  no  such  hairddiip  whtte 
there  is  but  one  Defendant.    In  this  case  peculiarly  the  Defendant  ought  to  1^ 

-in-CoD         -  -      - 


Court  will  not  permit  him' to  inake  the  azperiment  of  obtaining  a  new  trial  mth> 
oat  ooming  into  Court' to  abide  the  consequences  in  case  we  should  ivfose  the  rale. 
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Seo.  1  Chitty's  Crim.  L.,  666  ;  2  Dow  A  R„  ^ft     t»  .  ~~ 

when  an  application  ism.^t6r  aLZl^LLt  !"  "  ^°'"'  '"'«' 
pn^nt  ».CWt,  unless  some  «pe  JgrS  "k  .fd  W  *"  """'^^  "^^'^^ 
AB  to  the^wer  of  the  Courtt  d^nsetlTH  'S.t  p^roTrDef  ^d"";* 
Bee R. w. Boltz,  6 Dowl. &  Ry.  65;  see  also Rec  r.  (E-  n  J u     ^"^""<'*''* J 

RexM.  Cochrane  (Lord),  3  M.  &  S.,  10.  n.  ^  '         '  ^"^-^^^ i 

It  is  admUted  that  in  moving  f^a  new  trial  wIia™  rt-  n  <»   j       . 

to  ifersonal  punishment,  but  to  a  fine  irir„L  ^^f^r^dani  is  notliablo 

should  be  present  in  Coirt  ^'  °*^"^  ^^"^^^^  ^>«ft»d«">t 

Regina  vs.  Parkinson,  Denison  &  Pearee  PrnJ^'r.  ,  :x 

S.  C.  21,  L.  J.  M.  C,  k  (n)  '     '^^  ^'^''  ^^'-  6.  pages  457-8  j 

RussellonCrime8,Edition-1857,  vol.2, p  726  * 

Rex  «<K^B|awbey,  6,  T.  R.,  6^8 ;  Tidd,  942,  943.  ^- 

It  may  be  now  stated  that  defemjant  might  have  attomn^^     u.  • 
tnal  upon  matters  set  forth  in  tfe  case  reserved     His  ST  t  "^   '\  "*  "'^ 
'been  required.    His  application  would  n«VZ  T         *^'°  ^''"^'^  ''^^^ 

Why,then,iftheHonoLXre"K 

of  the  accused  alone,  chooses  to  rese^lwf ,?  ^eromotu,  and  for  the  benefit 

.iely  upon  his  o*n'  L.  ^^1^^]^::^:^^ 

not  trusting  to  his  own  case  as  ablv  snKmJfL     I?  P*'^'*'*"''  *"<^  ^J^'Je 

this  Court 'while  beyond  a?d  aw  yW^^  ^'i*'"  ^'^^  '^^--"f 

Thfl  Prn««,  *i.     r  ^  »WP>gh  authority  and  jurisdiotirjfe 

The  Crown  therefore  respectfully  submits  that  no  call  to  ar!.?..^  . 

ca^shouW  now  bernade  upon  the  parties  proseilt'g.      ^^  "^   ^^^ '^"'^«* 
,2o.  As  to  the  ordering,  tostand  aside  of  John  Hicksand^..  • 

asidte.-i*   •    ,  ■'  """^argiunent,  to  order  juror»  to  stand 

Regina  w.  Jean  Bto.  Le<»er  dit  PflM.5an   /      t  jA 
..ber^Teri.  1867.    Ho^'m '" .S^'^dt '"''^^"^  ^^•^^?-    ^ep- 

See  also  Wharton's  Am.  Cr.  Law,  pp.  2956-7     '.  ? 

Joy  on  Challenges,  page  146.  '  ''  .      ;£ 

'     Roscoe,  Criminal  Evidence.  Ed.  1866  m*fl  107   ni.  i.  '    •  '»    ' 

"A  practice,  however   which  ^J.1'/^a  ^^V^'"'"^""'"  *«-*he  P6ll8. 
Edward  L'to  the  present  'enables  ^e  p  ^IT' r^^'"^^  '™"  ''''  ^^-«  «f    . 
of  peremptory  challenge   becauJ;  wira  ma;^"*!^^'^^^^^^^^^  *•"«  "^^^ 
request,  be  ordered  to  ,to»c?6y  and  it  ^^1^     !?     '    ^    «'"''"*  J^'"'  «»  ^^ 
that  is,  when  it  appears  ttVrZ^^!!:!!;„.^!,^--^'!°f'^^^ 
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The  QuMii  Ti 

XdwwdC. 

Fnuer. 


ManseU  v,.  Regina,  Dear/&  B.  C.  C,  375.  Whei  it  appears  that,  in  ooii«. 
quencaof  the  peremptory  ohollenges  by  the  defendant,  and  the  jurymen  ordered 
to  stand  by  at  the  request  of  the  prpsecator,  a  full  jury  cannot  b^l>taincd  then 
the  proper  course  is  to  call  over  the  wholq  panel  again,  only  omitting  thos^  that 
have  been  peremptorily  challenged  by  ttfe  defendant.  S       .  ' 

R.  vs.  Geach,  a  Car.  &  P.  499 ;  38  E.  C.  X  R.  And  oven  on  the  second 
reading  over  of  the  panel,  ^juryman  may  be  ordered  iottandby  at  the  request 
of  the  prosecutor,  ifit  reasonably  appears  that  sufficient  jurymen  mayyet*pp«tr 
ManseU  v».  Reg.  (ntpra.')   .  ■         ' 

3.  As  to  {he  ovidence.of  Alfred  Rimmcr,  John  H^emplo,  and  John  F.  Crean 
mentioned  in  the  case  reserved,  it 'will  be  remembered  tfiat  the  Hoiorable  Judge' 
in  his  charge  effectually  ordered  the  jury" to  disregard  certain  portions  thereof. 
The  jurors  receive  the  law  from  the  Court:  it  is  not  to  be.  presumed  that  tlm 
did  regard  sueh  portioBS.  The  contrary  is  certainly  M  be  presumed,  as  in  all 
respects  the  jurors  obey  the  rulings  of  this  Honorable  Court.  That  the"  charge 
directed  the  disposal 'of  any  (pretended)  illegalevidence,  estopps  any  party  from 
further  inquiry -.as  to  its  supposed  effect^Mt  wffl  no  doubt  be  said,  and  much 
stress  I«M  thereon,  by  the  learned  Counsel  representing  defendant,  "  Oh!  but 
the  jurors  heard  the  evidencj.  It  had  its  effect  upon  their  minda"  This  is  a 
strange  argument,to  address  to  licr  Majesty's  Court  of  Queen's  Bench,  for  it  is 
alone  based  upon  ihe  (unfounded)  supposition  that  jurors  wholly  disregard  the 
charges  of  the  Juiges  of  this  Honorable  Court. 

J^l  the  prosecution  may.  well  contend  that  the  evidence,  legal  or  illegal,  was' 
£hollj  immaterial,  ^ai  therefore  could  not,  by  any  possibiUty,  h*ve  influenced 
"lo  result.    No  error^^erefoie,  exists^ 


Tallance  »«.  King,  Supreme  Court  of  New  York,  3  Barb.  Sup.  Ct.  I^ep.  648 
Wiggin  vs.  Damsell,  4  Now  Hamp.  Rep.,  69.  '  - 

Bank  »«.  Woodard,  6  N.  H.  Rep.,  301. 

Crosby  »«.  Fitch,  12  Conn.,  410.  ^        *  ",  ^i""" 

Landon  vs.  Humphrey,  9  Conn.  Rep.,  209.  '        *    *     ^ 

Norris  M.  Badger,  6  Cowen's  Rep.,  449.  t^       -  f 

One  part  of  thjs  prwecution  consisted  in  the  shetring  that  Edwird  C.  Pra«r 
was,  and  knew,  and  had  full  cause  to  know,  that  on  t\e  18th  day  of  April,  1868 
when  he  purchased  from  Pavid  Robertson,  he  wa^^^jiopeleasly  insolvent,  and 
unable  to  pay  his  debt.  ;Thi8  could  only  be  proven  by  th©  testimony  of  his 
•  creditors,  (Rimmer,  Sample  and  Crearf.l    The  question,  therefore,  was  asked 
Did  he  purchase  of  you?  when.?  how  much  ?  Then  the  question,  "  Whai  con- 
versation did  he  have  with  you?  was  fairly  legal.  Queries  as  to  legaUty  or  illega- 
lity of  testimony  can  only  be  decided  as  to  and  upo^  the  .(questions  propounded. 
The  answer  rarely  ooi^es  up  to  the  expectation.     The  answer  ia  not  to  be  pre- 
sumed.    Each  witness  might  have  testified  to  an  admission  of  insolvency.    They 
might  have  testified  t6  facts  which  the  Crown  cottld  later  have  proved  Robertson 
to  have  become  aware  of,  and  therefore  gave  credit  and  sold  eoods  to  de 
prisoner.  But  in  oases  like  the  present,  fraud  must  be  proved  froSiacts  and  oon- 
Ateionr     "^ — —  _-    ..  .  t 


J3bi^ 


IB  no  oth»= 
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judged  from  the  fact.  All  surrounding  cirs^mstanoes,  pr^iwvst  ahd  every  saying 
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ofjhe  aooq«d,e^thii.g  touching  hia  buiineas  *a,id  afiairs,  is  fit  matter  of  ^h.  Q««.. «. 

.  ^-  ^^'^\B^  ^'"!^  ^«':  *«  Defe^ant.  fHo  argied  that  'the  prac- 
.  Uce  as  estabhahe,!  ig  Moatreal  did  uqt   allo^  porehiplory  challenges  in  cases 
of  misdemeanor  and  that  the  direction  to  •'  stand  aSide"  wa»;in  point  of  fact   a       ' 
.  peremptffily  challenge.  ■    .  ' 

"■    Moii^J,,  dissenting  [after  tefbrring  to  the^case^nredV  I  would  not  in-       » 

terferewiththeconvictiononthegroundoftheadmissiqpoftheevidence,buta8to  * 
the  oth«  point,  IS  there  such  a  thing  as  peremptory  dmllonge  in  a  ca^o  of  misde- 
taeanor  ?  It  IS  fljud  on  the  part  of  the  qrown  th^the  jurora  were  only  told  to 
stand  aside;  but  that  js  equ.val^tot  to  a  perenjptory  challenge.  I  have  great 
difficulty  m  coming  to  the  conclusion  thut  there  is  any  authority  that  states  there 
ns  a  challenge  fof  misdemeanor,  except  challenge  for  cause.  The  great  difficulty 
I  fee*  ar«es  from  th».  that  for  thirty  t,r  forty  years  it  has  been  the  invariable 
praoU<>j  o£he  Queen's  Benohin  Montreal  to  hold  that  in  misdemeanors  there  is 
no  ohaUeflfee  ex^pt  K^TNk  not  wish  to<iisturb  that  practice  and  say  that 
the  Court  haai  b^en  m  error  during  all  that  time.  - 

DauMHOND,  J.  lagree  with  Mr.  Justice  Moflk,  and-corroborate  fully,  as  far 
as  ^xpenence  goes,  what  he  has  stated  with  reference  to  the  practice  in  ehal- 
l.nge»*.r  misdemeanor.  I  can  go  back*,  1826,  when  James  Stuart  was  conduct- 
ing  a  criminal  oasc^d  Chief  Justice  VaUidres  de  St.  B^al  said  he  had  never 
?:lternr  *™  ^'^  -\*t"»=-Per«^ptory  challenge  .lowed 

;itwT'  ^J'  '^«^^J^ihiof%iudg^.to  directa  jui^r  to^asaiiside^ 
^^mmisdemeaner^jrTirtaonyrnaFeth^^  be  undeniable.    Ihave  nev'; 
known  the  practice  to  be  doubted,  and  I  have  known  the  right  to  U  constantly 
exercwed.    I  have  been  acquainted  with  the  practice  at  Queb^  for  forty  years 
and  have  Practised  there  w^en  the  Wrt^was  presided  over  by  Chief  Justice 
SeweU  whose  opinioo  was  held  second  to  none  in  England.    It  is^said  the  prac'^ 
face  in  Montreal  has  been  diflFerent.    The  practice  is  nothing  more  thanMine* 
But.name  a  case  whwe-  the  qu^R  was  raised  a^  the  righf  ^cuSt  In 
.Archbo^d.  Ple^ng  aM  Evidence,l«rikstated  tiM  in  ca,,^  of  misdemeaT  no 
nght  of  peremptory  chaUenge  existe  at  aU,  the  privilege  fcaving  been  originally    ' 
given  by  the  common  law  &i./aipren,  vit^  although  it  is  now  extended  to  all , 
.cases  oC  felony.    But  it  has  been  usual  forlJlefficer  of  t^e  Court  to  abstain 
from  oaUmg  anypartiiidar  navies  mentioned  lohim,, if  others  b^  t<;  foma 
jury.  •  Eoaooe  says:  A  pr^tioe  which  has  continue  uniformljmi the  time    ^ 
of  Edward  I.  to  the  present,  enables  the  •prosecutoi'**  exercise  practically  the- 
right  Qt  peremptory  chaUenge;  because,  when  a  man  is  caUed,  the  juror  yriU  on  ' 
his  request  be^  ordered  to  *to«d  Jy,  and  it  is  only  whep  the  panel  has  been  ex- 
haoBted,  that  the  prosecufof  is  called  upon  to  show,  his  cause  of  objection        -    - 
'VAs  to'the  question  of  e^denoe,  the  juJge  allowed  it  to  be  taken,  because  he     . 
was  not  prepantd  to  say  at  the  moment  th-t  it  was  inadmissible ;  but  he  "after- 
!^  Tu.  't'f^V'  disrol^ard  it;  .I  wkh  to  be  distinctly  unJerstood  on  this     " 


/ 


»' 


yint,  rhar  if  tentertaiied  any  doubfffiat  this  evi'deiS  iniuenced'Sop  ni^T^"^ 
0fthej«ryeitherdir:o;lyo:jLdhecUyIwoung-..e«iedcfeA'aa:t!i-bJeli:4^^    ,  '     .. 
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it  rl^t  I  have  not  tho  slightoat  Resitation  on  the  point 
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,        •  Sergeant  l^leiglnnade  iii  ^ 
ten^tb;8eveny4r9*intori3onmept     He  asked  tn  „nn.ai    J^    "*'*^"8'"^f.  and  sen- 

**'^4  :    9Jr  J'SKPH  \AprER  gave  the  jUd^Int  of  the  Court  in  .»,.•»•    ^  r  ft,.-  ~^t- '- 

^  •:l:^micteaf6r  i„urd.r  an^,%<,„viil  Sn^^ht^ TiS^S^H  '^ '^^''^^»? 

':    ,    ;;    i^pislLokosHip,  in  delivdring  the  judgment  qf  the  GoraAittec    rijvleiill   th.  i^. 
,-'itl^J''«e«.a''d'»otieed  the  absence  ofany  cJtSo  Virinaon  th/ •      .  J  #f *  '""  ""^ 

y'mo^^^^'^  wavwhe,hen.n  alien  c:.^^;^^;^^  ^S^A^     "^""^^^ 
t'   tracing'the  rights  exercised  by  prisoners  from  a  Zy"Z^lr,uV''T:. 
,,^->,reason  Why  a  pri.ne,  though  an  alien.^ho:;:;^  S^S^i  "^l^irSS 
t        an  alien  juror  peremptorily.     Thelt  LorJ«h.ir,«- w„,.i,,   ..^w-.r...  l^^^^■f.l^  . 

'  advise  Hm, 

fceedi.ngs  set 
i^Wel 


'-7^ 


tS^Jr.^  peremptorily      Their  Lordships "  would   th6refore.hu 
Jlejesty  that  the  conv.ct.oft  in  this  cas^^^h^ld  be  quashed,  and 
aside,  with  leave  to  issae  a  writ  ofl^Hlre  de4ioto  **      '  - 
^    *:  ne  prisonenj  It  i,  undertood,  wit|  be^releaaed;  as  it  is  not  in 
another  jury, '    -  >  '    »  "'  ■' 

i   .  Wfrhave  extracted  thti||ve  from  an  English  paper.    It 
I  from  which  we-may  gajMether  aV«t  of  error  had  been 
in  Victoria,  before  I«PW  application  to  the  Privy  C 
,The,repQrt  shows  the  fallibility  of  Judges#ld  Courts  in  m 
in  cri^nal  cases.    The  Crown  had  a  right  to  make  j'urors,  ™ 
asidemthejnaLreferred  to ;  it  wo«ld^jUt>tUin-4»nly,<^t7I 
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MONTBBAL,  9th  MARCH,  1869. 


f.^I..V«.O.J,  0.«„,.  X,  B^.„,J.,  Mo.K,J.,M.„„,A.  J. 


vi' 


ARMSTRONO, 

^ — ^ 


»o.  87. 
DUFRESNAy, 

ilnlmnfnff  party  m  Qwr<  bilouA 
AppittAiiT; 

(Plaintifin'Courlbtlow,)  ^ 

The  following  ini,,U,.^<|^Mt  .ppealed  flom:- 

-^  "  Conaid^rapt  «»4l*flrfJte  fniis&Au:  r...       .1. 

"mentatttoi 

*'pottrbM^  Ok  vai 

"  men!  ^ibwment     «   ^  '  .^irr^^T"^  # 


^»,  au  oontraiire,  aprds  j  avoir  «t£  diie. 
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COUBt  OF  QUBBN'S  BBNOH;  1869. 


AraMtroag. 


"  dit  Hod.  Da?id  {tf.  Amuftroiig  y  Ml  oo|]o(||U^,  wH  «k  it  «t  iiomologud,  lo 
"  avco  ddpeDff  contra  Ik  dite  Mario  Ang^liquo  DufrMo#jr." 

In  appeal,  several  rea«ODB  worf)  aasignod  why  the  judgment  oomplaino^j 
■boald  be  reversed,  whioh  it  ^  urineoesaarj  to  spcBify  aa  they  related  prt 
pally  to  the  ueribi  of  the  coso.  The  5tli  reason,  whioh  wmi  one  of  law,' 
%tawd  aA  follows : — 

£r  eflbt,  la  foinme  Hcpar<$o  d6  biens  no  pout,  boq  marb  6tant  insolvablo  et  in- 
terdit  pour  alidnation  montale',  rononoer  &  son  dpaa^re  eoutumior  aur  un  iWfmcu- 
blo  du  mart,  apr^g  la  vontc  forcde,  lo  dtScret  d^^l  immeublo  ;  or,  tel  est  le  cas 
ioi;  Tappolantfi  iut  dftments^partSo  do  biens.  du^t  fea  Louis  Boucher,  ot  oe 
dernier,  lors  do  la  rondnoiation,  «$tait  n<«tolroment  insolvable,  et  l^jnTdh  la  renoii- 
oiatiog,  rimmeublo  affeot^  au  ditdouairo'CtDUtumier  avait  i>\A  d4or^td  dvpuis  loni;- 
tenSps  par  le  shdrif.  La  seotion  52  du  chitp.  37  des  S.  R.  du  Bas-Uanada  n'a 
pas,  &  notre  humble  avis,  en  voe  do  poruiettre  4  la  fummo  do  renon(K^^ti  aun^ 
douaire  sous  do  telles  oiroonstanoos  \  en  vortu  do  ootto  section,  uno  femm^^ut 
fort  bien  renoncer  &  son  douaire,  avtc  U  eonientemml  et  I'autoritationde  toh 
tnari,  pour  faoiliter  un«  allination  vohntaire  du  tnari,  ou  encore  pour  lui  aider 
i  eontracter  un  emprunt  avantageidc  et  voloBtaire.  Mais  lorsque  le  i^ari  etit 
notoicfiment  insolvablo,  que  b  femme  est  d&toent  ^aipar^  die  bioi^',  qu'ello 
renonce,  sans  I'auto^Qtetion  du  mari,  4  son  douaire  qoutumier  es^taivf'sur  un  im- 
meuble  d4or4t<i  foro^ment  et  apr^s  qu'il  a  6i6  d<Scr<Std,  sa  renonciati6n  prend  dds  , 
lors  leoaraotire  d'un  engagement  ou  oautionnemenA  prohibd  par  li:«cdtton  55  de 
la  m&me  Ioi,  ot  se  trouvo  illegal  ct  nul ;  la  tenonoiatiofi  j6[e  litat^  Mane  Ang<S- 
Uque  Dufresnay,  est  done  ilWgale  et  nullo.  "-    ■  ... 

Xjes  savants  autours  de.notre  Code  Civil  ont  ainsi  intefpr^t^  oe  statut,  et  ce.Iui- 
de  1862.    L'article  1443  poseoomme  prinoipe  qu'aucunaali^ndtion  du  mttH  ne  ' 
pent  dteindre  le  Douaire,  "  d  moin$  qu'il  n'lf  ait  renonciation  expreue  on^or-.  -•■ 
m6mmt  SVartich  qui  mit"  o'cst-i-dire  Tartiole  1444.    Cetto  r4M|penous«em> 
ble  comporter  deux  choses  e^ntielles:  d'abord  une  BrohibtSra  IformeUe  d  la 
femiae  de  renoncer  mfime  k  son  propre  douaire,  dr|^it  qu'ello  avait  sousM'anclen 
droit  eziatant  avarii  I'ordonnanoe  des  Bureaux  d'hypothdqnes ;    en  seoondlieul 
permission  h  elle  acqordde  de  renoncer  d  ton  Douaire,  pourva  qtt'elle  le  faase  sui- 
vant  I'artiole  1444.      Ce  derniw  article  lui  permet^  "etpendant'*  de  renoncer 
mais  dans  I'acte  m5me  par  lequel  edn  tnari  vend,  dliine  ou^hypothiqm,  ou  par. "'. 
un  acte  different  et  potterieur,  mais  bien  entendu  aveo  le  oonaentementet  la 
participation  du  itfiSj-i."     Et  pourquoi'?  Les  articles  1446  et  1446  donnvnt  &  la 
reno^oiation  faite  suivant  l'article  1444  I'e'ffet  d^  pmi^r  rimnieable  affects, 
QiSme  Hb  douaire  d«^  enfknts.     Le  contrepoids^  k  ce  droit  illijnit^  do  renonoer  qoi, 
aBtrement,  strait  la  ruine  des  families,  se^trouve'daps  le  Miwentenient  et  la  par-   . 
tioipation  obliges  da  mari  soitdans  raotevmfiniefelbill!  ily|(^r»li«>e  oa  hypb- 
th^ue  i^v^mcdi  et  volontairem^nt  ou  dans^rl'aote  subii^aalt  k  #iii  odi  U  con- 
sent A  vendre.  ou  hypoth^a«r  voloBtaittemwit  et  priytfment.   ■         !;■  i  o*        ,'     . 
Dans  Tespdce  actuelle,  la  renonciation  est  en  fvnvLt  de  raoqntfroiup  [ra^adl-°> 
oataire  Cblampagne]  qui  n'a  jamais  demand^  oette  rdnopeuitidW.    :^«iii${^  faite  ■  , 
stftas'que  le  mari  ait  vendu,  puisquHl  a  6i6  (£Epropn^,.et  sans  qu^il  A^mutorisd  sa 
fqmme  qim8me  qu'il  ait  6t6  partie  ii  I'acte  de  renonciation. 


«', 


*•   iV , 


ait  vendu.  ., •  :•  „         '    ,•"  '■^•"'  <•«  l^oqffl^ur,  ii  fa,it  quo le  marl  ■ 

faipille.  ..  ""  "^"  ™*".  qe  la  oomiaunauM  «t  do  U 

^^wofomft^,  ton.o4,page316etai8     *        '  ^  1  •'       ' 

"Pothier,  Puig..  Mar  25~2R-  q  i»    j   i  -.        y^ 

,.  CA.O,,  J.,  *„„,^,  „.  ^  It.^Kt'"";  "■•  ^'  "'•  "«•     •    • 

Jw«„  .lal«  in  the  nam,  of  iEe  owSTZ**?  ^°*'"'  *•**  '^'''  "»  J^^  "' 

J^  thejudgmene,  ^n^U.e^J'Z^Z^^^^  *«  -' 

the  judgment  of.  d«trilwtion  which  orderK  «1  ^/^"«  °'**  *^**P«t  of 
odjudi^taire  a^nat  t1.e  dower  whirZfl^  ^°"^*"*  *"  «*"*»  ""'"ity  to  the 
^<^l^r  ■  ^  r^'; '''"**  ^•^^-^'id^tly  omitted  to  bo  d09e  by 

appellant.      X"'f"'^«"«°*  ^^  S.  0.  oonfinned. 
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t  COUBT  OP  QUKBN'8  BBNOH,  1869. 

iMOMi,  J.,  BiDotiTi  J«,  FouaTBtJ.aihM. 
SOWIK  OOBKBLL,  '   - 

TUB  LIVKR 


■*.* 
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OK  PIftB  k  LIFE  INSURE  HOB  CO., 

/.h'I'n?!"'T.'"".?l!"'''"^  "■"'''"*'' '"'^'•*"'' **»""•  •«»»*'  «•»•»  »«  •"'»  »'  wood 
'.h.!  IHJ  .u.uin«t,l«  for  the  roo<.v«orof  wy  «|«iD>  under  th«  follcy.  uoIon  oommoncw)  wltl^a 

,,_^     '»'•/•"»  o*  »a  month!  nut  alter  ti»o  low  OMX  h.v«  OMurnd.  U  »  ooopltto  bw  to  u*  .Zeb 

^\       ^  This  ,^  an  appeal  from  8 /adgmont  of  the  Snperior  Ooort,   (Th«  Hon, 
;    ^-  Mr.  JosTioi  Monk  presiding)  reackrod  at  Montreal,  oa  the  10th  o£j[iuiM«6»r 

^  diamiaBi|  j  the  appellant's  aotioa  wift  oosts.  J^ 

-  ^^'       The  action  was  founded  on  the  Bespondenta'  poUoy  of  inaura^rao.  626648 
dated  ehe  10th  of  Qotobef,  1864,  by  wbieh  they  ittsured,  .gainst  aeoidents  by' 
^'  'St'  ««"^^pe»ty  in  the  township  of-  Parnham,  then  owned  by  o;ie  Wl'Uita 

"      "        '  *•  ■■      ■■    '  "  , ,    ,  /   .       ■  ., 

Oh  the  ))aildi«|;  of  a  tanneryiJoolading  vats  therein...... /..eOO 

Oo  machine^  thorem2L...a....7..,.....^j...^ A    »» 

On  the  buUding  o^salWia. •. .,...'. ./fi...;.....  ■        '      —' 


On  ffii^ry  |*ep^:-^v^."...»f --I;- 


h^iS^» 


/IniOl, 


100 
,60 

$1600 


[^^■^ 


"*..■ 


^ 


Besidee^rt6iA,g^^|«a,oy,  the  appoUant,  in  hujaqiaraiion,  allaged,  In"^  t^V 
itaneo,^that  bd  t|gPib»x,f  N6veml#j^l884.  thelEle  of  tf«  ins3^^ 
t»  .greater  extent  it* value  tfai^i  JlftdO,  w.».,iwoidenUdl3j|irtroy^  W  fire;-  ■ 
th^immediately  ^|aj*.~Trua,,  ||#»ored,  ^ave  notieef  Che  fije  to  tbs 
resitond0n^.,aftd,  in  altqtherreJjwotafimiUeathe  conditions-  i?  the  policy  ;- 
tMt  the  lo8&  was  fi^  and  d^iHiAe<L  by^  the  agents  and  servadts  of  the  Bes 

^*W  ?S^"'*"^'f'*''5^  li«adentfl;waiving;aUWrtherproonpra: 

.^P^aii#dto>y.^--tlfet>ther^  1864,- by  a  notarial  deed,  Tniax 

•#r    .  '^*f^\'f  «'»^        *te  hftipdndents.  for  „the  said  $1126,  to  one  Andww 

^■^^  o  S?  iJ!^'^^'  *ft»*wwd,  ?)y  a  like  deed,  made  on  the  ?8&  of  July,  186S-,  ussigned 

%       /    » tQ  th^app^nt,  wbewby  the  latter  became  pttbrogated  in  «U  the  iS  of 

•    ..  "- ^'^5  *'*«''**'"^' «""*«' *KpoHoy;-theoonolusionrf*f  the  de^^        wen 

>        accordingly,  $,r  a  JuifeinenC  against  the  respondents  for  11126,  with  interest 

,firpm  tlM  date  of  the  fire,  and  costs. 
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COURT  OF  QUBBN'S  BENCH,  1869. 
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*i«ular  aa-uunr  or  fiw  loss  or  damage,  supT 


^_ 


---^*         ^ 


^rr«ljl,  irp„  „„|„.  ,1,,.,  I,  'V"°'^'  f*"  V^'  •"•I'  !<"•  ••  fcniM*  italr  h...         i 

■^»u,x  p»  i  J~;;»x«  ""Tit:;-™:;"' "•"-  •«•'"'"• 

.Wi^.a,g.ai^ai«7;S   t^^^^^^  S.cr.ur,.  or  oth/r 

^  entitled  to  and  the/th  i" '^^^^^^  f  ;Vi;'^^'!^'*  ''.''"'^'"'"•'  '"^^^  -- 
Vtioo,  withooets  the  8.0,^1??        T     J"'^«"'""'  d.s.u.s«i„g  the  appollanfa 

F«/«W.Mr.i»T.rtU,....  "' """«'"''"•"  "J  P"!>li«r«.f,  ,11.11  not  to 

"ior«I,  or  lb.  u<rf.l  ji,.,  „  „„„.;„,„  ',''"  "'"j"  '""I'.  "I"""!  1>T  «• 
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"^^f^**' ' 


r 


tfc,    ul,  .K,i ''*"**^  ^"^ '''"''''•^  Of  o«fc«r  tfMiiMt,  »nd  wrifltd  by  hii  •oUmn  deolmllon  or 

*  iA,n,u!n'1fu'«  afflriuation  bofbrn  a  Justice  of  tho  I'oaofl,  aa  tb«  natanaod  olnutniUnon  of  his 

•wwcr"'  o'*"  aJiiiitted,  and  aa  he  wan  requirod  to  do  by  tho  10th  of  tba  aald  oonditiooa; 

whereby  ho  had  forfoltfd  all  right  to  rwjovor  ftnm  tho  raapondoi^ta  tho  amount 

orhiaioaaordamagt;  and,  by  oonao^uenoo,  tho   appollant,  under  tho  aforeaaid 

aaaiKonionU,  wai^  eDt  oatitiad  to  r«oolr«i'  tlio  aamo  from  the  reapondonta. 

Tho  appellant  joinod  imuo  on  tho  pteaa,  and  filod  artieutatio»$  of  fltota,  which 
wore  duly  anawurod. 

By  their  pleaa,  and  alito  by  their  anawer  to  the  artieutatiotu,  and  again  by 

formal  admiaaioha,  tho   reapondenta  adimitted— the  mailing  of  the  PoHoy—the 

ooouwnnoc,  and  notioo  to  thorn,  of  tho  ftro— and  tho  eitont  of  tho  loaa  [$1125]  ; 

'    —tho  awignwonta  of  tho  claim  for  that  loaa  to  Boatty  and  the  appellant,  roapeot 

ivdy,  with  the  aignificationa  thereof  to  tho  reapondenta,  were  ahown  by  noUrial 

oopiea  of  thoao  inatrumonU  llled  by  tho  appellaat.  f  The  iamea  at  enjutu  were 

thua  reduced  to  (1)  the^ulfillmont,  after  the  fire,  o|r  tho  oonditiona  of  the  policy, 
on  the  part  of  the  aaaur^d ;  and  (2)  the  waiver  of  tboae  oonditiona  by  the  roa' 
pendente,  and  their  promiae  6)  pay  the  amotuit  of  iMurance  money  claimed. 
'The  following  waa  the  judgment  of  the  Superior  Court:— 
"Tho  Court,  having  hoard  the  partiea  by  their  rmpoctive  Oounael,  apon  the 
meritaof  thiaoauao,  examined  the  prooeodingp,  proof  of  Record,  and  having 
deliberated ;  oontidoring  that  tho  defendanU  have  eaUbltahed  by  legal  and  auffi- 

oient  evidence  the  mattera  and  thinga  by  them  aet  ap  and  alleged  in  their  ezoep. 
t^na  and  pica  to  tho  plaintifTs  action  and  dcjD»a^d,  iknd  more  particularly  that 
William  Truax,  the  party  in  whoao  favour  tho'lxjlicy  of  insuranof/  mentioned  in 
the  declaration  ^f  the  plaintiff,  and  in  the  exoeptiona  and  ploa  of  the  defmdanta, 
waa  made  and  ^nted,  never  complied  with  or  folfipad  the  aeveral  conditiona 
referred  to  in  and  endorsed  upon  the  aaid  policy,  and  more  eepeoially  the  coo- 
ditions  numbered  on  the  said  policy,  10,  11,  15,  171  and  18;  and  conaidering 
^  particularly  that  by  thefiftflenth  conditfon  of  the  polioV  it  is  provided,  stipulated 
and  agreed,  that  no  suit  or  "  action  of  any  kind  againlpt  the  aaid  Qompany,  fw 
"  tho  recovery  ol  any  claim,  upon,  under,  or  by  virtue  of  this  polid^,  shall  be 
"  sustainable  i^  any  Court  of  Law  or  Chancery,  wlesa  such  suit  or  action  shall 
"be  commeno^  within  the  term  of  twelve  months  nezti^  tiie  loaa  or  damagi 
"  shall  occur ;  and  in  case  any  suit  or  action  ahall  be  oommohoMl  against  the  s«i$^ 
"  Company  after  the  expiration  of  twelve  months  next  after  sn^  loss  or  damagi 

"  shall  have  obourred,  the  Upae  of  time  shall  be  taken  and  deemdd  as  eonclnaiye 
"  evidence  ag^t  the  validity  of  the  claim  thereby  attempted  to  be  enforced;^ 
conaidering  t|iat  a  period  of  neairly  two  yetrs  elapsed  between  the  oooorrence  of 
t'te  alleged  fijre  and  loss  and  the  institution  of  the  present  action ;  and  couiiet- 
isg  finslly  ^at  the  non-eompUanoe  with  and  the  faiUng  to  observe  the  add  con. 
ditions,  or  ady  one  of  them,  constitutes  a  bar  to  aiiy  ietk>D  or  demand  agahut 
tho  said  defindants  upon  suoh  pdioy  of  inatiranoe ;  the  Court  dotl)  maintaia 
the  said  exc^tioDs,  «nd  doth  dismisk  the  plaintilTa  aotioa  witi^ 

Cabon,  J.,  said,  thai  it  was  Innedessary  to  entcap  into  the  details  of  the  caae 
or  to  refer  jto  all  thr  pQints  raised  by  the  several  pleas,  as  there  was  one  plei^ 
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ejJPKaiOB  COUBT,  wo. 


B- 


i^t^;  ™r  The  r'li*  ""'"*r ""'^ '''  ''f''^'  *"•*  ^i***  ia'iK-.ni.u  I  .*-h^r2r 

IK1  ounprmiKi.     The  oondiUon  on  tho  poliav  {■  ..nrM.  »!..»  .il  7^..  .       •»«i'«o 

bjKht  within  two..,  .„„eh,„„t  ZtZL  hro;^';^'  r.t«zin^t  - ' 

fore  oonTmT    ^        ^""^J^^""*^     The  judgment  .ppoalod  from  i.  th.^.  ■ 


•4.  A  W.  KoUrtion,  for  appolliuit. 
f  Ofiffin,  Q.C.,  for  ro«pondont.     ~ 
S.  Bethune,  Q.C,  oowmA  for  roapondcot. 


Judgnwntof  0.  ,Q.  oonflmcd. 


SUPBRIOR  COURT,  lg70. 

IH   RIVUW. 
M0NTRBAL,  9th  JOLT,  J870. 
Coram  Bm^lo,,  J.,  Maok^^T,  J.,  a«d  B.ACDRt,  J. 

■  ■       .      ^  No.  IMO. 


Bilanfftr  tt  rit  yn.  Mrmen. 


«heaayh.verrooncln.ionrwSiJhLHl       *""-'«'»»'"'. -"^  aays  that 

•KaiMtherhn«hri'!  "  7*  Pf*"*'  "d.then  gtos  against  the  community,  and 
S  dLn^^^^^^^^  «"-«"">'  or  cWm.baok  her  ^ ^^ 

i«..n,T  wiyqp;  luiMlyrfrfps  iartnmr  BraBaSTa  rBut  if  she  accept  the  oommunity/ 
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■.  ■■■» 


IKl«.^^reMlr  kt.her  notpretond  to  reyendioate;  for  her  alienation  of  her  proprw  would  in  such 
Brown.       oaae  be  establUhed  as  mere  suretyship  by  a  wife  commune,  which  ia.permitted. 

-  ■  ^"  ^'»>!^»e'y«we>  the  plaintiff's  husband  may  die  fioh,  and  she  may  accept  the 

community,  say  five  or  ten  years  hen^e.  The  riglits  of  the  woman  accepting  the 
flommunity,  in  such  case  of  alienation  of  her  prvpret  foe  her  husbatfd's,  or  the 
community 's^purposes,  are  plain  :  exacUy  what  they  were  one  hundf  ed  years  ago,, 
and  what  they  have  been  ever  since,— Art.  232,  Custom  tif  jParis  5  Art.  1367, . 
C.C.  This  is  the  law  and  means  something ;  but  wouldbe  a  deadjett^r  if  the 
plaintiff  prevailed.  She  is  not  to  go  freef  at  any  rate  as  to  the  rents,"ipBues,  and 
profits,- during  the  community,  of  this  ^roj?r«.  They  are  Brown's -^^  the 
,  "plaintiff's  hiisbapd  during  the  community  (supposing  this  deed  had  never  been  ) 
might  have  had,  or  mig]^  have,  them.  -^  . ' 

-  -  T     ,     ^"^^  and  JKcLean  (6  L.G.J;  65),  I'approve  of     The  woMSn' ^as  heir^  v 

■  having  renonfnced  to  the  community.     So  i)f,Ste.  Marie  i;i  PtnsonneauU  xa 

'.      :      i^r«»»«««>  an<J  Sle.  Marie,  opposarit;  and  so  ^f  Byrne  ys.  ^udeau,  13  L.C.r! 

^.,       [The  wives  had  renounced'  to  the  community.]    No^ase  oah  be.  shown  of  a 

woman  co/rtmKne,  before  any  dissolution  whatever,  of  the  commumty^  getting  free 

,  "   from  her  act  of  alienatipn  or  hypothecation  of  Mr  propret.    If  a  woman  com- 

.    mum  alienate  or  hypothecate  her  prqpre,,  let  he^,  during  h^husband's  life,  and 

and  60  long  as  she  is  commune,  he  treated  as  a  wife  cSmmune  naed  to  b|  in  ofd 

'  ^    France  or  here,  say  in  1800.     Could  a  wife  holding  to  the  communl^,  and  _ 

husband  living,  hav#brought,  in  Lotrer  Canada,  such  an  action- as  the  preseft 

j  in  1800?  ^0}  .  ■  '  •  i  ' 

'     V        '  ^  Art.  235,  Custom  of  Paris,  is  itf  force  still.    Qhr  code'  recigriises  ilicoati^ 

rof.thdw.fe's^ro;)/'^,,andprovWe8forrem;)fot.    But,  according  to  the  plaintiffs 

\^'-r(Jinploi  des  propres  ali^n^p  de  la  fei^pie"  is  no  longer  to  be  talked  of.    ^ 

>     /.     v      ipdd  the  contrary.     It  is  to  be  talked  of,  as  muph  as  ever,  under  the  rigime  rfe 

.  ^  cpmniutmvU,  M  where  the  wifa  holds  to  the  eoinmunrnti,  as  the  female  plaintiff 

.    ^    -  ..^      does.     '■  ■',-.'    K    :  \.  .   '■'  ...    '    ■       '■■'  ■    '•: 

.      ,       Were  we  to  adopt  the  plaintiff's  argumpnt,  we:  should  have  to  hold  that  the 

proprcgotthe  wifoj  commune,  are  inalienable.     Nobody  will  say  that  they  are. 

Now,,  as  in  I8OO,  and  before^  her  jtroprfs  may  be  alietSated  by  her.     Wives 

'  '  ^       .  pmmunes  shall  not  be  allowed  actiori^  revocatory,  or  ea  nulUti,  of  their  aliena- 

"     '    tions  o«  their  propres,  but  shall  be  referrejj  to  their  other  righto  under  the  code, 

which,  settles  all  that  fliey  iare  entitled  to.  •    »i  , 

Nb  case  can   be   shown  of  a  ^ik  commune,  living  her  husband,  gettihg  ,; 

free  of  her. obligation  as  commune,  merely  because  it  waB  an  «hUgation  for'her 

husband,  or  at  his  request,  or  to  pay  his  debt.     C.C.  130  f-  dip  not>#avoi'  ths 

^jresent  action,  but  quite  the  contrary.     It  involves  that  a  wife  commune  can 

Wnd^hettd^jmdaict  as  freely  as  wives  communes  ever  could.    The^Velleien  prft- 

liibidWaffifcromwl  fix)m  ohligjBg  herself  for  others.     Henry  "IV.  abolished  it. 

ified  way,  given  it  force  again.     But  onl||f'to  the  extent  that 

enacted  is  W  law<di^ent  frj^m  what  it  Wasinold  Ffa^|aft<?r  Henyy 

'"'"■■    i,.and  before  we  made  the  9QS^()^otf|||Sve  hive]jki 
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« 1.  dma„d.««„M  q,«',l .  <M  .ip,i„«  .d  l.^te  de  yente  ^^^ 

,   La  premiere  question  soulevde  lore  d6  l'arr?iim^nf  «»f  j 

action  peuatro  inteaWe  par  a  femme  daflif  r    1  ''"'*"  ''  P'"^?'"" 

CeT^rrait  peuMtre  le  cis  potfr  «lle  en  cetto  ca<! 


•r 
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.      CeiMurrait  peuMtre  lecaa  pouTelle  en  ^•AftA  «,»<^^  •    ""' -        -.    **- 

,d:uneaction  en  revendication  par  un  tiers  quL  ^s^S^T^      '"^'T   >• 
vendeur,  centre' l'acq«dre«rdeL^erfiier  ^"f^^J^  Partie  du  ^  ^ 

..LftPobiime  question  qui  ^st  le  fbbd^gnie  de  la'aen,amfe^ist  de^voi/^  1 
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Mtanger  et 
v». 
Brown. 


."^'v^  ■■■ 


Tir 


cjtfe  celle  qui  a  6t£  -maintenne  dans  tin  grand  nombre  de  jugetnents  devont  ceMe 


oour, 


>;:;:. 
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La  femme  oomnmne  qui  vend  son  propre  pour  payer  la  dett^'de  son  mati  m 

pour  garantir  ses  obligations  et  I'aider  dans  son  commerbe,  ne  ^'oblige  pas  seule- 

ment  comme  commune,  mais  elle  s'oblige  directement  pour  son  mari,  et  c'es^  ce 

que  la  loi  a  eu  en  vue  do  prohiber  sous  quelque  forme  que  ce  soit,  pour  assurer 

Ja  fortune  de  la  femme  de  I'atteinte  des  mauvaises  affaires  du  mari. 

^  -U  d^fendeur  a  rapport<S  dans  son  factum  I'opinion  qui  est  donndecomme  celle 

^-du  juge  Meredith  lors  du  jugement  dans  la  cause  de  Boudria  vs.  McLean-en 


•  "A  married  Woman  unquestionably,  has  the  power  of  alienating  her  own 
«'  proprea  to  pay  the  debt  of  her  husband."  '      '    ^ 

***  oette  proposition  est  vraie,  en  droit  abstractement  pwlant;^  ne  pent  fitrc 
que  lorsqp  la  femme  revolt  r^ellement  le  prix  de  son  propre,  et  I'emploie  jibre- 
ment  H  payer  la  dette  de  son  mari,  mais  non  pas  dans  ce  cas-oi,  lorsqu'elie  le 
vend  pour  faife  faire  commerce  k  an  mafi,        >  Ct^  ., ,  * 

,  C|ette  maxime  ne  pent  pas  plus  prdvaloir  'dans  cette  cause  plus  qu'elle  n'a 
^r^valu  dans  la  cause- de  Boudria  w.  McLean— auquel  jugement  lejuge  Jtfcre- 
'dith'aconcouru.  ,•  -  ' 

Si  elle  devait  prdvat^r  que  dcTiendrait  la  ptohibitTon  des  aWntagesi  indirects- 
entre  mari  et  femme  ?  '  ^ 

Quant  aii  petit  fait,^que  lia  demandei-csse  est  allde  avec  le  d4fendeur  chercher 
■  les.  chevaux^t  les  voitures  en  question,  jo  n'y  vols  qu'une Manoeuvre  d  laquelle  la 
deiftandpresse  s'est  soumise  pour  aider  son  mari  d  lui  enlever  son  bien.  , 
LfitAUDRY,  J,  concurred.  ,.  Judgment  confirmed.  1,' 

i>«Aa«ieZ  «fc  ^ainutV/c,  for  plaintiff.  '     "^    .       /  , 

Xorajj(jfer  &  Zomngfer,' for  defendant.  \. 

;    (J.K.)  S«      ■'^    '  '"■■■-. 


■'■■').  COURT  OF  R|:VIEW,  1869.  .\»* 

MONTREAL,  aisT  MARCH,  1869.  >» 

Coram  MoNDEtET,  J.,  Toreancb,  J.,  ReaudbV,  a,  J.  ' 

■   :.-  No.  188.  >■  •    '  .  ".-^ 

;  •  La/aUle  VB.Lafa{lle^ 

HBLP!-That  the  parties  In  a  suit,  wherein  the  attorney  ol  the  plaintlflli'hag  Mked  in  the.dccliMition  - 
for  dutraetion  dej)raii,  can  settle  the  suit  is  they  please,  withoufthe  concurrence  of  such 
.      •*    ^   »"o™ey,  and  consequently  that  the  mftomey  cannot  (when  (toe  case  has  been  so  settlea) 
continue  the  suit  for  tlio  inert'^ecovery  of  his  costs.       '  "  " 

__\_  This  was  a  he«ing  in  review  of li  judgment  reftdered  by  tfie  Superior  Court, 
at  .St.  Johns,  in  the  district  of  Iberville,  on  th?  19th  November,  1867,  condeW' 
ingthe  defendant  to  pay  the  costs  of  suit  to  Mr.- Desplaines,  ihe  plaintiff«i\ 
tittomey,  par  distraction  de/i-a{9.    "         ■'^'  -        *'  .' 


TH  thefleclaraUoh  JKe  p^intJl|'a  attorney  prayed  for  distractim  defaak' 


■  . 

'  yri 
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COURT. OF  REVIEW,  1869. 


The  parties  settled  out  of  Oonrt,  without  the  oonourrenoe^  of  the  plaintifTs 
tittorney,  and  on  the  19th  November,  1866,  the  plaintifiTssattomey  fyled  a 
diai$temmt,  deolariqg  at  the  same  time  that  he  intended  id  contiane  the  siHt  for 
the  recovery  of  hb  costs.  "  .     •  ' 

The  sAit  was  accordingly  continthsd,  and  by  tho,  final  judgment  the  defendant 
was  condemned  to  pay  the  costs  of  the  suit  distrait$  to  Mh  Deaplaines,  the  plain- 
tifTs attorney.  ^      ■ 

The  Court  of  Reviewr'revened  this  Judgment,  on  the,  ground  that  so  long  as 
the  costs  are  not  awarded  te«he  attorney  Jb|y^act  are  free 

to  settle  aiii  they  please,  without  the  concurrence  of  |l^e  attdhiey.  ^  '• 

The  following  were  the  moet/s  of  the  judgment  in  !^view :  '. 

" Xa  Oour  *  *  *  copsid^rant  qu'il  appert  par  I'ttcte'de  la  demanderesse»  eo 
date  du  24  ootobre  1866,  'produit  en  cotte  cause  le  19>^ndvembre  18§6,  qu'elle 
retirait  son  action,  les  parties  a.yant  pris  arrangement. 

Consid^fant  que  par  la  production  de  oe  document  paf  U  prociireur  de  If 
demanderesse.  Taction  d9  celle-ci  a  ^t^  mise  au  n^ant,  et  que  I^  prociireur  dela 
demanderesse  nepouyait-^l^alement  intervenir  en  son  propre  nom  dans  la  cause 
«t  Ift^ntinuer  pour  le  recouvrement  des  frais  dont  il  n'avait  point  obtenu  dis- 
traetioii. '      "*  ■.-'''*,       '        '■'.■"  •■  ' 

Consid^Ffnt,  par  consequent,  que  par  le  jugement  rendu  par  la  Cour  Sup^ 
^rieure  8i<5geant  dans  le  district  d'Iberville,  le  l9  ddcembre  1866,  tequel  admet  Te 
procureur  de  la  demanderesse  ^  amender  dans  ce  sens  le  d^sistemewt  par  lui  fait' 
.  le  19  novembre  1S66,  il'y  a  inal  ji^^.  • .  %    .  ,      W    ' 

Consid^rant  t^  par  fee  jugemont  final  rendu  le  19.|iovembre  1867,  condam-  ' 
.a^iiy§iai^fendeur4cpayerli^d^pens  de  I'actioji^ijp^^i^  Dfippl^nes, 

procureur  de  la  demande];es8e,  il  y  a  aussi  mal  jug<S.    '^    i        -^  ' 

.  Cette  Cour  infirme,  casse  '^  *'?!=  et,  iittendu  que  le  St  Mtil^r  Desplaines  s'est 
mal  h  propos  et  illdgalement  immiscd  en  la  dite  cause,  syconstitirant  diemandeur 
«n  son,  propre  nom  pour  le  reodivrem^nt  dee  d^pens,  et  ft,  cettfll^fin  coQtinu^  la 
dite  icikion,  et  a  «n  cour.de  Revision  persists  d,  soutenplp  mal  jAg^'attsdit,  cette 
Cour  ^iondamne  aux  d^peos,  tant8urle8pro^d<8iil%|ux,en  Cour  de  prdmidre 
tnstance<qa'en  Cour  de  Revision.         .    *  ,     w<  ^- 

f«|^«it  Of  Superior  Court- reverseiJ'.  ^ 


*•-_ 


Jetti  <fe  Archambavlt,  for -Plaintiffs. 
Ldlancds  Casnflif,-fot  I^efendants. 


(8,B.) 


./ 


.  '  '  J  ■ 

''!!>:.   ■■'■ 


*    €OUR  SBPERIIURE.  ,, 

■.   '\.  En  Revision. 

;  '   MONTREAL,  9  JCILLET,  i870.    '  .  "' 

^poram  Maokat,  J.,  Toebance,  J^Baudet!  J, 
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COUR  SUPERIEURB,  1870. 


Che^Xr  ,  i"  '**°"'*^f»'  "y""*  portd^wn  action  en  demolition  de  nouvel  ceavre  devanfc 
Cb^iier..  ,  Co«,  de  Cucmi  du  comt^  de  I'A-omptipn  dan-  le  district  de  Joliette,  le- 
d*fendeur  plaida  une  eieepUon  d^linatoire  prtStendant  Ip.  que  la  Cour  de  Cir- 
cmt  n'a  paa  de  juridiction  dans.cette  mati^re ;  '^o.  que  la  valeur  des  ehoae^  et  dr 
tout  ee  qui  eat  demand^  par.lee  concluirionB  du  demandeur  n'y  est  pas  sp^Scifi^  et 
qu il  n y  apparait  pafe  que  la dite  valeur ne  dd[*i8ae la  sorame de  $200.  3o  Quen 
•    ^f '  .    "*^,1*'  '"'•*"'  '^^  "''<>«««  «t  de  tout  ce  qui  est  demands  par  les  dite%  conclu- 


eions  dSpasse  de  beaucoup  la  somnie  de  $200. 


* 


.^ 


I  ■*j 


.    ^       ,      Les  conclusions  du  demandeur  dtaient  lo.  Au  paiement  de  $100  dedolniaaeeV 
^J-T   ppnr  le  p^6.  2o^la  demolition,  et  i  I'enlivement  par  le  ^nAwr  d',»,e 
■"f^^:      aigue  et  d  obstruc^pift  Bur  un  cours  d'eau.  W       '  ¥'■ 

"       -  1  •??'  ■^?'^""**"i''^^'"'"'^'"'  ^^  ''''  ^"'"5  *  ^^  permission  on  dutorisaHo^iLur 
^    -^^.^r^"^?*^*"  de  foire  ou  faire  fuire  lui-mBmo  aux  fr^  du  d^Sfendeur  c^ io- 
.  .li]tiQj»s,et  enlevement.  "    f    .  ..        .-  ;'      -^  /    „cr . 

'  ■       ;  .'^'^  W*'  •'•— ^'""tion  est  prirtdepour  lo  r«^uvrement'd'une  somnie  de  8100 
V        /«4?^9Po«r  la  demolition  deWaJnes  obstructions  construites  par  le  ddfen-' 
^. .  .  deur  qw^arretent  r<5c6ulement  de\  eatixqui'ti'aversent  le  terrain  du  demandeur 
■    .       dont  lemv^auest  plus.eievd  que^lui  du  defendeur ;  ce  dernier  a  plddd  une 
...  r  exception  decl.natoire  prdtendant  qi^  ce  cumulde^rdomandes  du  demandeur 

«c6de  la  competence  de  la  Cour  do  Crtcuit.        -        "      '  ,  , 

'  .     I'e  ^epandeur  pretend  que  non,  quW  ,^e  doit  considerer  que  les  ftais  dc 

demolition  qm  ne  peuvent  ex(ieder  6100  diKre  les  dotnmages     . 

Le  defendeur  de  son  cote  dit  qu'on  doit  coniiderer  non  pas  seulement  les  fraii 
que  caueera  la  demolition,  mais  encoreJa  valeur  de  la  c&se  4  dem^Jr, que  d'ail- 
Jeurs  le  demandeur  n'ayant  fiucuncm|^  aHegue  la  valeui^de  ce^te  <  Mtion  Ta* 
cause  doit  etre  consideree  comme  'de  Incompetence  de  la  CouASi  perieure  Lt 
prend  conn^ssauce  de  toute  cause  q,,i  n'est  pas  du  ressort  de  la'^.r  de  fit 
(C.  P  art.  28)  lajuridiction  de  la  Ooilr^e-Uircuit  etant  restreinX  demandes 
dans  lesquelleaia  somme  ou  la  val^^rde  la  chos,  redanftifcne  dep«Bse  pas  820§ 

^        I^urque  laCou,^deCircui^4ivi^_connaitre  d'une  demand^rfkJ^donc 
-     qnil  apparaisse  que^a  somme  m/i^valeur  de  k  chose  redum^.  n-dxedde  , 
'1^00,  autrementlaCour^uperiedrea^ulejuridioliJon    -    .         '  ■ 

"    '    ^,J;  If  ?rrS-  ':f°''^'"«  J«-  «100  d^dommage^et  ^  reconnai^an^e  d^Une 
1  fr.     ^  rfr.    '    "^- 501). ep  demandant  la  demolition  .de  l'obstr'Sc»ion  ou^ 
■  TF  !riv  !f*^5'-'"««  deeette  servitude.  Cen'esI  done  pas  seulement  le  coat 
.  de  la  demp htion  qui  est  demande,  mais  >  ^reconnaissance  d'tme  servitude  dont  la    i 
valeur  nest  pas  aliegueeet  qui  est  in^eterminee.  „  '       ,.        " 

^   -    ;   U  jugemeordebodtantl'eicepfion  dedinatoire  rendu  le  26  oetobfeJfeTO  fnt 
.    -mfirme  par  Ia€ouif  de  R^vision^dont  le  jugement.est  motive  eomme  IX 

•     '    ^^;^^^"7f'""!^"?^'»^*^«?^I^'^^P»'-l«deu»ndcurcontrek  . 

'         fdemolitio;i,debouveloeuvrecomporte  une, declaration  de  servitude 
;       du  defendeur  en  feveurde  celuidu  demandeur;  qiie  le  d^andiur  nV^ik^i  - 
$  prouvequeja  valeur  de  oette  servitude  ae  depaaftut' paaW  sommA  d. 
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COUR  SUPE^IBURE,  1870. 


dfima  le  d.t  jug^ent  *"^"**"""*  laditeexoepUou  dA,linatoir,.<nSdear 
lui  doDDa  o»ngd  de  la  ddmande  aveo  d^pens.  ^  ^,u«.BB«ew 

/W.v;«    jw    ^"f!"*"*'*"*"^*' Exception  d&5linatoiroinaintiM^ 
Mrt^n, /Norton  <fe  Greo^rwnr,  avooata  du  demandeur  ^  ^  ^. 

^-KcArf,  tTooat  du  d^fendeun  "  r^ 

'^ ►-; XIVB.L.)     -^  ■       _   --^      ■■..■■        ■   .'.  ■    *t--,        ■  ,  T""^^^ 

Autorit4fe  da*%endW  :— 14  L.  C;  ll!!"p.  323. 

Dalfoz  tome  3,  p.  169,283,287,  .  ,       -  ' 

-pallo,toine^vo.d<Sgrt8dej«ridiaion,p;613,620,7ip  ^  ^      ;  ^ 

^--    .^.:^     .r—f — — ^    T.  ■■■■.      -■::       .    -  y' 


n. 


'  .  'En  Revision. 

BIONPREAL,  31  MAI18V0. 

Coram  'Maokat,  J.,  Torrance,  J.,  Baddet,  j; 

■   .        N«.  174.  «   ■     ■:'■•'/ 

Morruon  vs.  Cyr  &,Perron,  Mis  en  oaase.  \ 

A^^'^A^ V'7o?fn  f  ?^'  *  "^^'^  '"*'  *'"''*^'''  ^*  *34i5.     Perron  a  mis  une 
.JtaVencB^re  de  «3450..»    Lo  ddpat^  sh^rif,  sous  prdtex*e  que  Perron  ne  youlait 

Z^iff'n^'"  '^"  ^^^  '^'^''''''  "  ''^"^  ^^  ^V  ''^J»g«'  I'immeuble  et  I'a 
Hclj>iWd  &  Cyr.  ,  , 

:  .Sujf  tequete  de.^Ia.  demanderesse  pour  fblle  encK^re  centre  Cyr,  ce  dernL  » 

.    cpnt^t^  la  demande  en  all^guant  qu'il  n'ayait  pas  ^t^  leJJus  haut  et  dernier 

encynsseur.^pmsque  Perron  avait  mis  ttne  surenchAre  et  que  I'immeuble  aurait 

du  lu;  etre  adjugd,  tn^isque  le  d,5put^  shdrif  avaif  d^j4  reju  son  cncbdre  deux  fois 

ct  pris  sa  declaration  dgit&iderice.  v  r 

,  l^a  cour  mafptint  .cette  feo%testationet  or4onna  d'amender  le  rapport  du  shdrif 

•de  mani^re  d  ddclarer- Perrdn  dorntei*  inchdrisseur  et"  adjudicataire,  et  sur 

requete  de  la  demanderossfe  pour  vente  i  la  folle  enchire  de  Perron,-la  Cour 

,  Sup^neure  dans  lo  district 'a'Ibervi«e,pap. lejugement  dont  ^t  appelofdonna 
oette  rev|nte  i  la  folle  enchaQj.^  ,     \      '■  ■  /  '    ' 

^    II  me'semble  qu'il  y  a  crreur  daiis  ^  jugcment ;  le  sWrif  a  *^td  en  faute  en 
4-efusant  l-ench^re  de^Perron,  *t  en  idjugeant  I'imm^uble  d,  Qyr,  Perron  ayant 
Joradesapremifereencbftre,  ddclard-sa residence iingtqu^constutd  atiproc^s  verbal 
d  enchdre,  n  ^tant  pas  tenu  de  renouveler  cette  declaration  A  cbaque  enihire  efc 
.   le  ddpute  shdnf  n'avait  pas  ^roit  d'en  recevoir  la  contestation,  il  auraifc  du  adja^     ' 

ger  1  immeuble  k  P^rrt)n.     II  a  manqud  k  son  devoir  et  Perron  dOnt  Teilohdrff  »'' 

^^'et6.refu8fe,  fie  trouvait  lib^rl de  l'«,ga|ement  qiii^  *68alteit.  -    i-     :  '^     -^    '  "^ 

'     "  '^«  "^""/^fe  que  I'encbfire  o"flFerte  par  un  enoh^ris»eur,a?.a  plus  ^'eiTet/iuaaf ifif '   ^ 

<iu?  1  adjudication  a  eu  li^u,  ^  la  8<Sanoe  le^iUe  pent  plus  «t^.W.  ';G'i^'^ 

4"'  r^atilte  ^e^  Arta  674,  683  et  680,  C.  P.  (X'        ■    '  ■'    'j-       "' "  " 
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SUPERIOB  COURT,  1870. 


.ga.o.t  him  to  have  the  land  8eiz./la  this  oauTCi  at  hfa  /t""fl.'*'^** 
.     in  «,  fiur  w  ordering  resale  at  hie  (Perron's) T//r^.li        ^^  ^  '^^^^  •°'* 
expreMcd;in  said  judgment,  doth  reviarr^M-l  '"  "'"^^^ 

P«K,eeding  to  Jder'the    X^^^Zf^kfr^'^K^"'''^  *^«  '»°'«  "«* 
pwmises;  ^  «g«»ont  .that  ought  to  ha^e  been  rendered  in  th© 

pirnhMor  (hemif;    •  "* '°  ""  ""^  •HP*n'^  «"d«l.r  a. 


^v 


CoMideiing  thai  Mid  Patron'.  r<i),m  ioS.7iC^*iPtjUi 

r^X.  '^'^  -^'"-^^  »'J>«™.  ..d.doU.  r^^  puiaiiN. 

^«c»^,'.™c.  do  U  Zr.do'Zr  "  '"^-  »«''•*  «'*^»*^ 
Zei/anc  cfe  Ca^indi,,  avocats  du  mis  en  cause     ' 

(P^B.L<)  '  ■  ;  , 


,V 
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SUPERIOR  COURT,  1869. 

MONTREAL,  aora  JUNE,  iseft" 

CVraw  BCRTHKLOT,  J, 

"  No.  leiB, 


Ll*. 


^    'Butters  vs.  THc  Bank  of  Montreal,  and  SUeU  et  <  Intervening  parties. 

rnotory  wUhoot  inobttrder.  '  witt«li»wn  ud  aie4  by  the  ftotho- 


V^       **  role  on  th^Prothonotai^  to  compel  that  toffioef  to  dfiHvM..„^ 

3^d,«^Kl^"fr"'^l^  *'  Merchants  Bank  of  Canada,  on  th^Sth 
tor^od  ^  de^^^^^^^^^  centinterest  tothe  order  of  the  P«,thono 

»aiT,  and  ,n  default  to  pay  the  amount  with  the  tnlerest  to  the  plaintiffs 

«.nf  nf  r"^  ^^  ^'"^  ""  ^"^"^^  '°  *^«  ""•»«  of  *»«  Prothonotaiy  by  con- 
sen  of  the  parties  and  under  the  sanction  of  the  Court,  until  theftSw^X 
or  judgment  of  the  Court,  or  of  a  judgmeat  thereof.  "'^*' 

it'SlTf  f '^""'^'"^  h*ded  the  deposit  receipt  the  Protho»6ta,y  cashed 
LTtdorir'^'r**'^™'^'*'^  Prothonotary  co.tendSe^t 
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pJntifiriSt  t?r^'  "1  ""r*  **»•  P«>*hon6Urf  forthwith  to  p.y  B„t.«„.  ri.- 

pwinuOT  me  amount  of  the  deposit  and  all  the  inUtr^mt  ^Lt  «-  k*  *    t      ^'"^  «'  *«<«»• 

accrued  thei«n  had  the  money  iZ  left  in  iheLk!^  ^     *"  have-^-d  su-ur 

J.  J.  a  ABlou,  Q.  a,  for  Piaii  J"'  '«^J»*''-  ^'^^'^-ot^y  .b«>late.   ^      ^  ^ 

^arnarrf  &  PaynWo,  for  Prothonotary. 
(s:  B.)  ,      -■' 


'"       »^  '  CODB  MD  CIRCUIT,  1870,  ' 

\\      '■     Mt>NrMAL,16  4dnT,a870."  , 

T  '    .     -  •  'j  ^-^  ■-■   ■  '  ■  ■  ■  ■ 

•  Onttau  vti.  Paqitet,  /         ' 

le  iJltfa^tlJrT*'  *^°*'^  le  ddfendeu.  nne  action  «,  r^siliaUon  de  bail  m  ^ 
A^^'^/'"**'  •*"'  •*  ""^"^  est  anffsamment  garnie. 

wntejction,  le  ^nne  eat  nn  inoi«.  et  il  a  <5tg  «Eabli  que  le  ddfend^r^yLt  C 

Jugement  pour  le  d/fendeur. 

^e«rf,^rc*am5a«;<&amftn,  pour  ledemandcur:        "'         - 
JJeBel^tuilU  &  Tuiyeon,  four  le  d^fendeur. 

Auton^  oit^  p„ Je  d^j,ndeur:-,Tn,plodg,  Louage.  SSL     ftfarcadd.^ur 

•(«.  L.blB.) 


>> 
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,    SUPERIOR  COURT,  1870. 
,  MONTREAL,  ihtn  JUNE,  I87p. 
•  *       Coram  ToBaANOS,  J.  ^ 

i5fef<»r..WmT.HBAi>,i%W^fo«*r/ra'lw«  of  c^tloraH,  and  A.^uv^wt,.-. 

Fivsecui&it.  fc-         ,      .\ 


g^y.yr^.arriig-'.^^rgr"^'""''^'^ 
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■bRIEURE,  1870. 


6rS^\^^*^  ^^"''  ^^^^'  *■••  '*'•"*'"•'  '«*'"»>^  «»•  •"-•  "POO  lb-  rtU  d. 
droit  for  heanoK  on  the  merit,  the  17th  May,  187«f.  ' 

not^-ll'  ^^^^''^^y-  ^8^0,  thb  petitioner  w« heard  od  the  merita,  tfce  proeecator 

nut  •ppOttTinit. 

The  Court  afterwards  diwharged  theoa»e  from  dtlibM;  u  no  moUon  toquwh 

he  <«nv.ot.on  had  been  made.     The  inscription  did  not  do  away  with  thl"^' 

ceaaity  for  »  moUon  to  quash,  whioh  wa.  like  the  oonoluaion  of  a  declaration., 

/»«.!.;«.  1.   »  IMib4i4  dlaoharged.    . 

/er/Ktrw  4  ^„„ayjttomej8  lor  petitioner.  ^         • 

(P.B.L.) 


-■M. 
% 


COUR  SUPERIEURE." 
Kn  Revision.       ' 

MONTRBALj  30  AVRIL,  1870. 

Coram  Mackay,  J.,  yoRRANOB,  J.,  Baudbt,  J. 

No.  617. 


■1,1 


2»e/e6yre  W  J5rMn«aa. 

..ut  pour  pormattre  .„  pQ„o..«ur  dVxp.iqu.l ,.  p*..e..ro„  p.r  „„„  vL^^Zr^'^^ 

/«P^i?'T^'"  P"  "°"  """"'' '•^"'"'^''''^"^'^f^"'*''''  la  vale«r  d'un  oheval, 
(»I-U)  qu  il  lui  aurait  donn<S  en  ijage  pour  saretd  de  la  somme  da  $31. 

-  II  alldgnfiit  qu'il  avait  effort  do  rcraettre  cette  somme  au  d^fondeur  qui  a 
du^^fendei ''"T  ''" "''''"''-'' "*""  ''  "'''*' ^^^  **P""  """'* P*'  '"/«»^? 

„  Jr^*!!?"?".P''"'t*  ^  cettencllon  qu'il  n-^ajt  pa,  ea  W  olwvri  "en  ^ge, 
ma.squ.l  avaitachetedu  ddfcndeur  pour  $63,  savoir :  831  en  argent S 
comptan  et  la  Dalanco  par  autant  que  lui  deyait  1^  demanded,'  paur  effets,  Je 
ce  cheval  „e  valmt  que:  860  ct  qu'il  est  mo'rt  ^ar  cas  fortuit  et  force  majeur;,  ' 
1  Le  ddfendeur  adte  entcndu  sur  faits  et  articles.  L*  demandeur  a  enmlte 
voulu  faire  entendre  des  tdmoins  pou#  prouy^  oe  contrat  de  gi»go,.nonohlUbt  let 
^      diJnegatiCns  du  ddfendour  sous  Bcrm^nt.       ••    :  :      ^    ^  •  /^    .^^-    -  -  _ 

^       DE^Ei?  f)  "'""'"^'°'' '^  ^^^^'''  '''^"  object!^  ftt  maint4n«e.(M0N- 

,        .  Au.tormc.8«ivant,  le  demanded  ^nt^Erogea  le  d^fendeur  oomme  t6»oin  qui  nia 

•encbrelecgntratdegage.     L^  demande^ t«nta  enc(;re  de  faire  entendre  des 

,.t^mo.n8,Iede|3ndeVf  fitlaniiime  objection  et  le  jnge  p^sidaut  a«k  •quotes' 

V  i  ORE^JCB,' J^j)  permit  Ja  preuve  ri^s  r^eerve. 

S-  "\^^^^"^^^*^-™««nq«StepH,d«isi*untdmoi5etIui  posa  la  question 

"'     TP^A^^  ^^^^^f^  <i«|8  dito  affh^,  veaillet  drre  en  verfcu  de  quelie  conyea- 

t.on^,^rv6n^  entre"  ledemahdeur  etie  difeadeur,  oe  dernier  est  devfinu  en 

'^-  ^demandeur  ^\  c^jeota  pr^tendwit  aue  la 

IIMIllllHM M'-"-^-»  W      ■■  1  -    -.^i   ■"■         ■=  '      "■      V ■  ■ 


s.\ 


<(t— '^--      ~ 


quo  la  prMTO  tBntirooBJala  n'^mit  p« 


^     V 


y  •^- 


^i 


„  (,. 


'/»-». 


8DPBBI0R  00t?RT,  iW«. 

^ ^j^_ 


-^ 


7 


toiOaU  ^nim  ml  oontnt  Jioiarttna  totnnifl 


•dmiMible,  to  que  le  d^fei 
txcddant  |60. 

Lejugoprtwd.nt.nxeBq«8u,»(BiB^HlLOT,J0ni«int»tfiM^^^ 

^^CUH oette.d.Jou«on  qui  fut  Bo«m«e  A  1.  o<wr  do  KivWoa  A  Mwitc^al  en  »tril 

^Lo  diSfendeursoWitAlaconrdeKdvisioa  que  lo  fait  do  la  po«««.ion  du 
chevfl  fonn.ito.)8af«veurunopr<58omption  do  dr«t  do ,  proprWW  mwi  forte 
pour  lui  denser  droit  do  prouvcr  sou  titro  par  tdmoins. 

II  cita  Marcadd,  presc.  art.  2280  a.  "2,  p.  249.  .  ."^ 

Duplewia, .  (Executions  liv.  2,  p.  618. 

BouijOD,To|.2.p.692;ih.8,oh.2,ieo.5,91.      - 
,     Pig^u,     Vol.  1,  p.  268.     Liy.  2,  s.  2,  tit.  2:  ^1 

Aprja  I'audition  doe  parties,  la  oour  do  Revision  a  WJetdl^objecUoa  faite  i 
1  .nqufite  par  le  detanndiur  A  la  <tuo8tion  po8,5o  ootnmo  oi-dessus,  eur  le  prinoipe 
auQ  la  poasosaion  du  oheval  par  leddfendour  dtait,5quiyalent4  un  oommonoeme^ 
dp  preuvo  par  <Jont     Jugoment  iufirmd.    Objection  A  renqu6te  rejetde.  (*> 

iib6icfoux,  avooat  du  demandeur.-  ' 

'  ^i^nul  <&  Rqinville,  aroo&tadu  Meadeur. 

(P.B.L.)  '  ' 


yi 


:^;  SUPERIOR  COURT,  187(f. 

'<>-       MONTREAL,  9th  JULY,-Jatd>' 

CoWTO  TORRANOE,  J. 

,*  *N(fc.l808. 

./M<faA  VB.  The  MajfoT,  Aldermen,  <S;c:,1mto 

tor,  by  the  ^^orTi^Tlf'^r  •*•'»*«'*'  <^«««»  ^r  tho  Corporals  of  Montreal  to  a  proprlc- 
boe'n  l':r  Sr^prl^Jr  Sl^r:::^^^^^^^^^  -^  .ucu  oxpropr.a.l„''h: 


•  % 


been  aMe^ed  by  In,  BkproDriat^onT-ZmV  n«ni8j|c-oau.ed  by  .ttoU  expropriation  ha« 

.  corporation  H  Jac  JSTp-oirSZa  «\1';: ^iS^r '  '"  "'^^  "^ 

r    Mn^"?!??'''-''?:?""."  ''"  "^*'''°  ''^  ^"™"8es  by  a  proprietor  of  real  esta^'iii 
thT  r   '.  •^'•f  '^''  '^^  corporation.     The  declaration  sets  forth  inter  alia 

ad  t„'  :r     "  *''/''.  •'"'^'  '''^'  ""«'  ""^  ^-^  y--  th^re*-  previous! 
had  been  the  owner  of  a  lot  of  land  and  house  in  Little  St.  Jauip,  street  in 
Mon^eal  ;  that  on  tho  3rd  July,  186.7,  the  defendants  .^solved  to  widl  the  saM 
nnS?  P  ??        P^'P^"*  '^  expropriate  and  acquire  a  strip  of  land  on  the 
m,rth  s.de  of  the  said  land ;  that  on  the  9th  Naven^bey  867 'they  g^ve  not  ee 
Sui  i?;"l  7''{  "^  *''  ^'"^  ^^"^"H  1867,  tofeof  the  juVof  thO 
tlTtot   n      T.  ^•^r'"'""'""  °*  ^'^"  con^toissionet^to  fix  i^'^^n^  , 
^to  be  allowed  for  the  widening  of  said  street,  including  a  portifo  to  beckon  ^^ 
^  said  lot  of  the  plaintiff;  that  commissioners  Were  duFy; appointed  and 


-hr" 


i 


on  the  12th  May,  1868;  that  by  said  report 
compensation ;  that  on  tii^27th  May,  1868, 


,(*)  8  T^nllier,  So.  94, 


'Merlin,  R^p.  Vo.  laisie  revend.,  ari.  8. 


M 


o 


iiras  awarded  $6021.01,  as 
indai^ts  deposited  the  said 


t 


...X^ 


.x. 


.X 


\.' 


$UPKBI0R  COURT,  ISTO. 


th<!  hands  of  the  prothonoUry  of  tflf  snitl  Court,  and 


ook\ 


jiid.jriD.^  »'(,.,"><*  "t'ip  of  hnd  y^aa  vimUmI  in  the  d«f«ndttnt«,  who  thon  entered  upon  and  took 
o  Houtr^i.    poa««iop  of  the  Humo;  thai  plaintiff  remained  in  poaaeMioA  of  the  reaidae  of 
•aid   land ;  that   the  CommiMBonera  ap^inted  aaaeoaed   the  ooat  of  the  aaid 
improvetaont  upon  thff  real  eaUte  wUoh  they  dtftermined  to  be  benefited  thereby, 
•       .         and  the  share  of  the  plaintiff  of  tho  said  •ssesamont  amoantod  to  ••27B9.4(>,  and 
{  '  that  be  duly  paid  the  same  on  the  9th  October,  1 8«8,  thus  rod|(bing  the  amount' 

of  his  indemnity  to  $4164.61 ;  thatrplalnUff's  property  wu  uaeMed  upon  its 
value  in  view  of  the  said  iinproveiflonts,  and  that  his  assewiaienta  Mnouuted  to 
these  largo  sums  by  reason  k  and  in  consideration  of  the  increased  value  which  it 
was  supposed  the  widening  of  Little  St.  James  street  and  Hiaking  it  uniform 
.  with  Groat  St.  James  street  and  widoninsr  Place  d'Armes  Hill  would  giv«  to  the 

^  same ;  that  defendants  by  a  by-law  resolved  to  lowo^  tho  level  of  tho^street,  and 

they  forthwith  out  down  to  tho  now  lovol  tho  width  of  the  new  t>ortlon  of  the 
street,  but  thoy  loft  tho  roadway  of  the'old  portion  of  tho  stroet  and  the  side 
,  ,   walk  on  tho  south-east  side  on  the  old  level,  thos  giving  two  levels  to  the  same 
.  street,  and  that -the  now  Jevol  is  four  foot  lower  than  tho  old  one  ;  that   irame- 

V     diatoly  after  tho  Mtablishment  of  the  now  level  the  defendant  began  building  on 
tho  residue  of  his  property  a  first  class  out  stono  store,  and  completed  the  same 


boibro  tho 
the  1st 
boon  d 


current  y 


»  / 


cteruary,  1869,  in  order  to  lease  h  and  make  it  productive  from 
|9,"and  he  eipendod  in  its  construction  814,000;  thai  ho  has 
lone  year's  rent  from  1st  May,  18B8  to  Ist  May,  1869,  by  the 
hat  Abo  said  rosiduo  and  new  building  have  boon  assessed  for  the 
^^  "  ^^^  1st  May,  1809,  at.  a  valuation  of  $16,000  and  a  rental  of 
$240,  and  the  municipal  and  school  asscssmente  for  the  said  year  amount  to  $54, 
and  have  been  paid  by  the  plaintiff  to  tho  defendants;  that  ho  has  fulfilled  his 
obligations  arising  from  his  said  ownership  towards  tho   defendants,  but  tho 
defendants  have  not  fulfilled  their  obligations  arising  from  the  widening  of  the 
said  street,  and  the  alterations  in  tho  level  thereof,  towards  the  public  and  the 
phtintiff,  thereby  lea^g  the  plaintiff  since  tho  1st  of  May,  1868,  to  the  present 
time  without  any  rent  or  profit  from  his  property,  but  during  which  he  has  had 
two  yearly   assessments  amountgfit   to  $111.25  levied   on  him   as  proprietor 
thereof,    eiclusive  of  the  assessments    for  .  widening  the   street  and   Place 
d'Armes  Hill ;  that  the  defendants  after  having  taken  possession  wore  bound 
with  all  possible  despitoh  to  level  the  said  street,  ^nd  to  make  and  pave  the  road 
way  and  lay  down  sidewalks,  and  to  give  for  tho  residue  of  the  properties  of  the 
persons  expropriated  an  unobstructed  and  good  street  to  and  from  which  access 
might  at  all  times  be  had;  that  the  defendants    have  constantly  and  wilfully 
neglected  to" put  the  said  street  into  good  order  and  pave  the  same  and  to  lay  a 
sidewalk  oh  tho  north-west  side  thereof;  and  that  in  the  month  of  Septombef, 
.1868,  they  put  up  a  fence  five  feet  high  in  the  line'between  the  two  levols,  f*rom 
one  end  of  the  street  to  the  other;  that  the  whole-ifijfte  width  of  the  new  level 
since  September,  1868,  hath  been  and  is  now  impeded  and  obstructed  by  pMesof 
atone,  &o.,  &o.,  by  reason  whereof  aU  passage  through  the  said  n^  level  with 
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'*!?)'' 


H. 


«f  the  nogliKftnoo  of  dofondantu  hath  het^m^^^^^,  „„,  ^^  t.  . T     ^  "       • 
rent  for  tho  ourront  year:  thai  hoforiim^^^^KLi^inrC^^rJT      '    '  ' 
^     yWded  him  a  net  rotonuo of  1916,  and  ^eSM^Kwl  SSl       "':' 
ing.netrove„ueof«2.000per.„„„™j  tM^BSX^'^^^'ft 
tfro*  fault  of  tho  dofondant*  ha,  nnff.LlJ^^^SK^Z^feT 
street,  and  will  .ko  Ioho  tho  intorost  on"  thoJ^^^^^T    "  ? 
of  hia  outlay  over  the.net  a„.ou„t  of  thotdZ|Pf  L.^^.  ^^^ 
^XOH  p.,d  by  hi™  ;  that  the  da.„ogea  suH^ajned  byllinUff  iunt  L  »mO 
-^hich  he  la  entitled  to^tain  ftt,m  the  dofcnd.nU.  &^    Whorefew  .^^  f"^""' 
The  defendants  mot  the  action  by  iim plea,  which  averrfed  that  at  the reqiteafc 
of  the  plain  .ff  and  other,  they  reaolved  to  widen  ,he  said  «treet:  tW  in  dl 
their  proccedmR,  they  acted  aeeording  t^J'kw  and  have  u«id  ,|uo  dillnoe  «,d 
care  ,n  carrying  out  the  aai^  improvetawt ;  that  on  the  28ih  rtf  Auguet,  1868 
.t  the  request  of  the  jlaintiff  and  othern,  they  renolvod  by  a  by-law  to  lower  th^ 
level  oMhc  ,trwt,  and  in  .11  theit  procofedings  in  lowering  tho.lo,fol  they  actri 
according  to  law,  and  uacd  all  <5^.re  and  diligence:  that  in  tha  amount  of  «6924 
I*iid  to  plaintiff  wa«.  included  indemnity  fb,  all  da»ag«t  j^ustuined  by  plaintiff 

Jl  rl'^'ll^lT^^''*^  flnd- confirmed  by  the  )udge.af.d  ac«-pted  iJy  the 
plaintiff;    tljat   by    by-law   Chap.  29,  ^hcc.    7.  por*)^;,  citing  building,  ma, 
;  b-ve  a  portion  of  tho  HtriSet  opposite  their  building  Hot  exceeding  one-third  of  the 
wjtfth  of  the  street  allotted  to  thA,  on,  which  they.may  put  Imilding  n.atoriais' 
^t.incethe  24th  Augu.t,  18|;8;  plaintiff  and^athel  pi.priet.«  havTencut 
iKiredthe  portions  of  said  street  allotted  to  them  with  building  materials'  that 
owing  to  the  erection  of  buildings  on  both  sfdes  o^d^ff,  his  building,  even  if  " 
eonjple  H  which:defpndunts  deny,  was  valuul.s,  aTa^and  dwelhng  through ^ 
no  fault  of  defendants;  that. when  plaiptiff  instituted   the  presont   lotion    hw 
buildicig  va,  ,„  an  incomplete  and  un^nished  state  and   umonantable;,that 
even  If  Litllo  St.  James  street  had  bee1\  g^^^^^^ 

have  leased. ^i«^l,./ain^„the  hou^s  on  both  sid,es  being  aUlJ  i«"an.un6nished  - 
T^'i^'  "■  'J«. ""'«•• '^«*i^!P««g  of  1869,  there  w.e«^ny^MKlum  simHar 
taplatw^  s  in  better  bu8i.»,ess  streets  for  which  t  itflnts  could  not  belBtaiaed 

WhZLyt"  ""/  '^*-        •  ^  ^""^'"^''  '•''"  ""'''  W«a  in^tbe^ 

The  dufondimtS  al8»pleadod  the  general  lMrti^>         .  ^ 

To  sura  up:',    '  "■"  "        y      « 

:  The  plaintiff  claimsfrom.Uie  defendfflHs  «?000  damages,  sustained  by^m^ 
from  the.  neglect  of  th^^deferidant.  to-fulfil  tike  obligations  which  he  alleged  th«» 
WPmunder  wuh  afl  despatch  to  level  the  saW  8ti*et  apd  to  make  and  pave  the 

Tn'"'^.'^  ^  ^^_  1**'°  "^°""' ■  ">  •^"'^  ^  '^^^  ^°''  ^^'  ^«'i'^«^  of  t.h.  prnpertie, 
or  tuH  HBrgong  atttonri atari  on  ■;n;vT>^...A»^j  --^r^i'Tj"~r^r-7-:- — -— ^t^-vKvin™ 
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''*5?SS4V'"Zrthr  „  '  '^*'**°  *•"*  P'""*>'^  •"^'^  defendant..    They  J 

that  they  are  a  government  and  legislature;  that  (hey  have  lerialaUTe  IJ!! 

andla?L'^'''°'r'^^"^"^^"'"^P*^^^ 

and  that  tliey  enjoy  the  exemption  of  the  government  from  responsibilitv    tS 

"  walk  af  aU  "t^     *''  -T.^^-.'-'^  *'»•''  t^ey  are  not  bounTto^ J  ^ 

T    Ct:r  1;;^^:^^^^^^^^^^  T^-ashere^.„4«.;: 

^^dn^toUea^r^Lo^^ 

Ir30vJ^"'Jrs"nt  «-/jtP"-^''"i-d«al?  ThT.l.tofl86  '  29 
-      milVol^    ;^^^   :"^P™"'^''^^''*P'''P"'''°"'"*«fe«t«dinani^^^^^ 
mig^t  object  to  the  improvement  being  carried  out.  .  For  the  construe  LnT» 

f^tpatb.  by  27  and  28  Vie.  e.  60,  s.  27;  a  .^solutiob  of  t^ 

and  U  could  be  made  at  the  expend  of  the  proprietor.  4  D.  and  K.  TemR  79T 

The  Governor  and  Company,  of  the  British  Cast  Plate  Manufacturer,  vs  jZ.' 

%.  8. 127  reads  as  follows:  "A  large  part  of  the  functions  of  a  city  eorporaUo„ 
_  in  aetermmmg  the  means  of  acconiplishing  ita  ends  and  the  Pnnrii  n,:ii      I 
-pervise  that  discretion.     Othenvise^if  thlcourts  c^u  d  b^wrU  0"^^^^^ 
n  tt  ir-rT'  t  ^P""'""^""^  P-ing  of  streets,  buH;:g:frwerr 
al  nisZtr  ?  '''*'  *''  "^''^  "'  ''"^'  •'®«'"'  '"-^'-We  TonfanT  the 

rsmtion     Tt   f  ■/'  T'  T'"'""^  the.  exercise  of  deliWion,  judgment  and 

o7 1  mn;  Jhi\      ',      "  "'""'  ''  '"'''■*^  ""'^  *''^  determinati;n  of  the  order 
oi  time  in  which  such  improvements  shall  be  made.     It  involves  also  ft  var^L 

tZtT'  considerations  relating  to  the  burdens  which  mr^diZtv 
•  m.posed  at  a  given  time,  and  the  preference  which  one  locality  ha^  over  anoXr 

Hence  a  municipal  corporation  is  liable  neither  for  an  omisLn  toIxeZ  S 
.dis^tu^n  as  to  a  particular  matte,  nor  for  the^onsequences  ^TL;S     Z 

r,;!^  i^r'*'  ""l  *''"  ''"''*'''°  °^  ^^^  ""h'^ty  «f  tl»«  defendants  on  the  issuei^  \ 

'  -  zL^'"" ''' '-'''-'' ''  '^^^  ">«  ^«^»'^---  The  actio;vts::: " 

The  mo^7«ofthe  judgment  are  as  follows:  \  */ 

The  Court  having  heard,  &c.  • 

X  per^rsrjtll"^,""  ';  .'^•''"•P^""  -Oe  »f  pWnU*'.  pro- 


.-■Xi 


-::x.- 


/^ 
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Jud«h 

'Vi. 


'  Montraal. 


ConrideHng  that.th«  plaintiff  hath  not  proved  that  the  defendants  were  under         „ 
obhgation  to  the  plaintiff  with  despatch  to  level  the  street,  and  make  and^^J^'Y'^ 
pave  the  roadway  and  lay  down  Bide-walk|i  and  to  giv^  to  the-^resTdue  of  the   '""^—*        ' 
properties  eipropriatei'San  unobstructed  and  good  street,  ta  and  from  which  access 
might  at  all  times  be  had ;  '. 

Considering  on  the  whole,  that  the  plaintiff  hath  failed  tb^rove  the  Jjatetial 
^allegations  of  his  declaration:  /  "-' 


Doth  dismiss  the  action  and  demande  with  coste. 


Judah  d>  Wurtele  for  the  plain  iiff.  J-:f 

If.  Stuart,  Q.C.,  and  li.  Roy,  Q.C,  for  the  del^dants.^ 


Action  dismissed. 


COTJR  SUPERIEtJRE,  1870. 

MONTREAL,  31  MARS,  1870.  .„       .' 

tbroTO  Mackat,  J,     '  "    "' 

No.  159.^ 

•    Joel  Leduc  vs.  The  Provincial  Insuranee  Companif  of  Canada. 

J«70i:-lo.  Que  I'Mrareur  d'un  rarirequi  •  aecepU  le  d^lalsscment  ikit  par  rassur«  ne  peut  ensulte 
repouMer  U  demande  do  ce  dernier,  sous  pr^texte  de  vipIaUon  deg  clauses  de  la  police  et 
de  d^Tiation  de  la  route  indiqut^e. 
2o.  Que  la  valeur  du  navire  «ant  flx^e  par  la  police,  le  oopropriStalr^qnl  a  assure  tout  le  navire  en 
«on  Bom  MUl,  a  droit  i  la  moltl«  entiere  de  cette  valeur,  et  non-seulement  i  la  raoitl6  de 
la  Bomme  a«tur«e,  lorsque  cette  moitii  de  valeur  ne  ddpasae  pas  le  moutant  asDUrd. 

Le  1&  D^cembre,  1866,  Leduc /ait  assurer  par  la-^jCompagnie  d'Assurance 
appelde  The  Provincial  Jnsurance  Vompanj/ of  Canada,  U  goelette  '' Bahineptu 
et  Gaudryf-  jwur  une  somme  de  *5,000.  La  goelette  est  dvaluee  par  la  police 
m6me,  i  $7000.  L'assurance  est  effectu<5e  pour  un  an,  le  navire  devant  voyager 
pendant  ce  t^mps,  de  Montrdal  i  ^Teneneuve,  la  Nouvelle-Ecosse,  les  Indes 
Occidentales,  Cuba  et  les  diffdrent8"ports  des  Provinces  niaritimes. 

Entr'autres  stipulations,  la  police  contenait  la  clause  suivante  :  "  A"",,^  allowed 
"  under  this  Policy,  to  pfiter  the  Gulf  of  St.  Lawrence,  before  the  twenty,fifth 
"  da^  of  April,  nor  tohein  the  said  Oulf  after  the  fifteenth  diy  of  N.,vember, 
"  Aor  to  proceed  to  Mwfoundland,  after  the  first  day  of  Decei^h^,  orJ,ff,re  the 
"fifteenth  day  of  March,  without  payment  of  additional  premium  and  leave 
^VJ^i"*^  obtained,  icar  risk  and  sealiny  voyages  excepted." 

LeieNovembre,  1867,  lu  jroglette  "  ^Baftt/teaw  et  Gaudry"  hisse  le  portde 
Montrdal  pour  St.  Jean  de  Terreneuve,  avec  un  chargement  de  farine,  assufd 
aussi  par  la  oompagnie  Ddfenderease,  et  ce,  la  veille  du  depart  du  navire,  le  15 
I%vembre  1867,  et  par  Fentremise .  du  Deuiandeur  Leduc,  pour  Je  compte  du 
propridtaire  de  k  farine.  Le  27  Novembr^  1^67,  la  goSlette  se  trouvait  au  Bic 
et  quelque  tem^  ipr^s  faisait  naufrage  sur  I'lle  d'Anticosti,  -Tout  I'dquipage 
ayant  pdri,  g^^'eut  auoune  nouveUe  du  vaisseau  avant  le  mois  de  mai  1868. 

En^pprenaht  le  nayfrage,  Leduc  fdit  signifier  de  suited  la  Compagnie  Ddfen- 
deresse  UP  aote  de  d<a4iBHfimftnt  flt  abandon  du  navii^.    .  r»t.  ..«f«  f..w  i.,i  fgrmo 


i^i'* 


f  "^^f.:- 


authentique/  «it  signifid  au  Bureau  de  la  Ddfenderesse  d  Montrdal,  le  19  Mai 
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•,Cj?^n"Ljf^®'  «t  »ynt  de  la  Compagnie  tnin.met  de  raite  H  oopte  par  lui  ««ie  kii 

T     '    M  S      McGregor,  pour  «Mrveiller  aes  intdrfita  dana  le  wuftal  S 
nnvire.    MoGrW  en  passant  A  MontrtaL  le  24  Mai  va  att  bu«!n^T^ 
pagnie.pourdelLderdesrenseignen.en^^ 

deur  qu,  In,  donne  tbus  lesrenseignements  oontenus  dansil'acte  de  d^laifl««r«nf 
M<,Oregor  part  do  MoWal,  le  25  Mai  1868  et  se  rend  A  G^i^  ITrTf 
cosu  II  fait  transpor;;;  la  oa-^aison  de  farine  ,  GaspTet  hZZLj^t 
c»^te  des  .nWresBd,  pS^revient  4  AnticosU.  I^t relL  et  ^^ 
le  fa.t  oondu.ro  A  MontrdV  ddpehsant  pour  lee  an-deli  de  SsSoO,  p^  lo"! 
vendre  A  I'^noan  et  6n  obtien\8350.  »  """,  pms  lo  lait 

V^Malgr^oesfaitsetoette  acoWion  du  ddlaissomAt,  la  Compagnte-D^fende. 
"  1:1:     "  ''  '''''  ""  """^n^  """^-^  ^'  ot  oe  de^r^Zt 

snilfM^'S'^','^;-^'""'  ^^^'""  "'^  Dr^Hdeux  Exoeptions,invoqu^  la  clause 
susr^ct^e  de  la  police,  ot  pretend  que  le  navi^  «^  trouvant  dans  le  Golfe^^^ob 
A  Anticost.,  aprda  le  16  Novembre,  le  naufrage  ayant  oa  lien  vera  hmTZ 
.         ma^denr  avaH  viold  lea  conditions  de  son  assTranl.  et  forfahrron  dS 

Le  Demandeur  rtfpon5\ue  la  clause  invoqu^e  devait  a'intem Jt,>  n^  :•       . 
^na  g^n.n.atical,  .aia  dan.l.  sens  con..erL,  etT«e  ll  couttetS  mr  t 
^.part  dea  navires  du  port  de  Montreal,  en  automne  devait  aider  a  en^^^^^ 

-*  «nl!  "•(•^r"""*^:'"""'  1»«  q^on^A  laaorfiedu  Golfe  aprea  ce(te^date  1, 
Mce  n  ayait  paa  I'effet  de  I'interdire:  puisque  la  phrase  ,uiva„t  iCSlatmen  1 

em  ^T'"''  ""^  "'*''"'  ^'  Partir  pour  Terreneuve,  efaucnn  3pa  W  J 
.         ler  Ddcembre  et  que  puisque  le  navire  pouvait  parti;  pour  TerreZve Te  W^ 
D.ce.K  oela  voulait  dire  quil  devait  pouvoirL  Is  leGol^!;  t^ 

De  plus,  que  la  Ddfenderesse  ajant  acoept(5  Ij  d^laissement  que  loi  a  Jt  fait  le 
D^andeur,  avait  par  lA  donn.  elle-m6.e  uneUblable  int^S^V^^ 
cWde  la  pol.ce/.t  avait  par  1.  renonc.  4  toute  objection  fbn<£e  lZL7  [ 

««J?^-^ffi''u/~i'.''"''"''"  ^'interpretation  de  la  clause, de  la  police  i'est  nas 

1  effet  (Jue  pretend  lu.  donncr  le  Demandeur,  il  est  inutile  d'aller  plus  loin     Ce 
ddWment  est  iignm  le  19  Mai  1868,  il  I'agent  de  la  Compagnie'oioSal  e 

"        !f  ™lf  °'*"""f  "i"""  «*  P"^^",  et  donne  toua  lea  details  de  la  perte  du  navire 
aveo  beaucoup  de  franchise.  ^  Avant  le  24  du  mSme  mois.  la  dSc^c  I" 

vl^r^  7T       ?   ''H  "!  """"*^^"*  ^  "•«"  1«  d^laissetnent  et  qti'ell/^ 
1  a  connu  et  n'a  re^u  la  copie  de  I'acte  qui  le  contient  que  le  18  Juin  et  du'il  lui 

aalora^t^envoy^de  Quebec  pa,  McGregor.    cU  I  t^l^;;;^ ^i::; 
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do  la  Compagnle.  qui  I'affirme.    Mais  oeoi  me  parait  bien  ningulior,  car  MoGr«ror    ''««"Jlf«'<^ 
D  08t  pas  all<$  &  Qu<5beo  dans  le  moia  de  Juin.    Lonqu'il  a  deiDand<{  des  reiiNi-  .'""'r^viMW 
gnementa  et  dea  papiers  au  bureau  de  Montrdal,  en  Mai,  on  lui  a  wJpondu  que  J^V^ci»SS^ 
tout  avait<SMenvo,a  Toronto.    Dans  lea  premiera  jours  do  Juin,  U  ae  trouTait 
A  Gasp,? ;  lo  16  Juin,  il  <5tait  A  Anticoati,  d'oii  il  est  ensuite  revenu  encore  4  Gaaptf 
Ummentpottvait-il,  pendant  oe  temps-U,  envoyer  de  Quebec  une  oopie  notari<5e 
de  1  aote  de  d^laissement  pour  que  oette  oopie  arrive  &  Toronto  le  18  Join  ? 
D  aiUeurs  de  qui  McGregor  aurait-il  eu  cette  copie  ?    II  n'y  en  a  eu  qu'une  de 
sigpifido  A  la  D^fenderesse,  savoir  ceUe  laissde  &  McCuaiK,  et  cW  prtfdsdment 
celle-ia  qui  se  trouve  maintenant  en  la  possession  de  la  Ddfenderesse. 

Comment  la  Ddfenderesse  a-tmlle  pu  avoir  oette  oopie  sindn  de  McCuaig  lui-         '  ^ 
laeme,  qui  declare  I'avoir  envoys  an  bureau  principal,  avant  le  24  Mai  ?    11  y 
a  dono  lieu  de  ct«ire  que  cet  aote  de  d^aissement  <Stait  connu  de  la  D<5fendft.  ~    ' 

resseayantle  24  Mai,  et  avant  que  MoG«^orfut  parti  deMontwW.  Deplu8.cf 
mfime  jour,  24  Mai,  le  Demandeur  r^pdte  il  McGregor  tout  oo  que  contient  I'acte 
de  d41ai88ement,  McGregor  lui-mfime  I'avoue.    Le  Demandeur  a  doneainsi  <, 

roqouveW  son  ddlaissement  A  la  Difenderesse,  et  cela,sanB  auoune rtSpudUtion  de  ^ 

cotte  demidre. 

Lapreuve^tablitolairementquele  vaisseau  dtait  teUementbHttS  et  endom- 
magd  que  le  Demandeur  avait  parfaitement  droit  de  le  consid^Srar  oomme  totale- 
ment  perdu  et  d'en  faire  I'abandon. 

Cet  abandon  dtait  formel,  oontenait  tons  l^  ddtails  da  naufrage  et  dtait  fait 
sans  conditaons.  Bn  vertu  des  dispositions  de  notnAsode,  I'aoceptation  d'un  tel 
d<5Uus8ementrend  I'assureur  propri<5taire  ab^lu  de  la  chose  aasurtfe. 

QuantiTaboeptation  du  ddlaissement,  eUe  peat  6tre  ezplioite  ou  implioite 
Les  assureurs  pepvent  refuser  d'aocepter  le  d4laissemeat,  miMS  s'ils  veulent  refuser' 
lis  doivent  en  donner  avis.  Dans  I'esp^,  la  Dtffenderesse  aurait  pa  rtfpudier  li^ 
ddlaissement  fait  par  le  Demandeur  et  s'en  tenir  aux  argumelt^  qu'eUe  a  ensiiite 
•nvoquds,  savoir  la  violation  des  conditions  de  la  police  et  par  suite  sa  Ub^ratioa 
de  son  engagement.  Mais  U  oonduite  de  la  Dffenderesse*  aprds  le  dflaiaemeiit 
prouve  oontre  elle.  ^  -«-«.wuyui, 

.  D  est  parfaitement  loisible  iiaz  aasurears  de  se  d<Spi^  dee  dbjections  mSme 
Valables  qu'ils  peuvient  avoir  h  opposer  k  une  reclamation,  et  les  tribunaoi  appi€ 
dent  eoavent  lean  aotes  oomme  comportant  one  telle  renonciatjOB.  Cos  questions 
fle  pr^nt^nt  tons  les  jours  devant  les  tiibunaui;,  et  il  en  sera  toujoara  aimd  pais- 
T-  i\"?'/"  °°°  d'interpr<tation  de  la  loi,  mais  de  I'apprMation  de  oertains 
taiM  et  de  la  port^  et  des  oons^aenoes  qa'ii  est  juste  de  lear  donner.  D  en 
est  de  mfime  des  poavoirs  des  agents  oa  despersonnes  parqui  oes  actes  sont  faitr 
pouvoOT  qui  sent  continueUement  misea  question  et  dont  le  joge  doit  aassi 
decider.  '^ 

La  dtffendeiesse  plaide  que  le  Demandeor  a  ddvi^des  engagements  qu'il  avait 

pns  par  la  poUoe;  mais  oed  ^tait  oonnfi  de  la  D^fenderesse  qui  «  416  inibrmtfe 

^par  le  Demandeur  lui-m6me,  de  la  marohd  da  navire,  de  l'<Jpoqae  de  son  depart 

.  du  hea  du  naufrage,  etc.,  le  tout  aveo  ane  mise  en  demean  de  lui  pajM  li 

Wmma  aflBarfeet4>.d<ehfaaw  de  d^^iisement    Qor^gt^fariWfead^  en" 
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,«r<^C««...frai3  ,ies.   EUo  renonco  done  aux  objccUona  qu'olle  pouvait^a^ rJ: 
deur,  etf  en  ncoeptant  lo  ddaissement  fait  du  n<»viro  m  propridW.     Or  la  D<5fen 
dereaao/no  peut  pus  agir  ainsi  et  refu&r  enauito  toate  indemnity  au  Demandeur 
Le  ddlaiaaement  dtuit  juatifid,  il  dtait  parfaitement  salable  quand  U  a  «JUJ  fuh' 
et  aprjia  soq  acceptation,  lea  droits  des  parties  se  aont  trouvds  ddfinitivemoiit  fitda!  ' 

L    r  /    *"    '"  ^'^^'^  *"*"''''  ""'*  ^^  "'"*'"'''  '"  ^^^"""^"^^  «"  aura^t  ,pKJ^ 
La/Wor  mafntient  done  que  la  Ddfonderesse  en  a'appropriant  le  navire  AilJii 
par  li  JQ«mandeur,  a  renonod  &  (waived)  toutes  objections  qu'elle  pouv«dt  fairo 
ace^em^r.    . 

tr^te  di^e  vol.  18  du  "  JarUt  "  (Anglais,)  1854,  una  decision  rendue 
^%  KmghtBruoe  et  Sir  G.  J.  Turner,  danS  une  eaustf  do  Wina  v,.  Harveu 
que  ybici :  ■■    .     ,  ^  *' 

A  l^ait  fait  assurer  sa  vie,  aveo  cetto  condition  :  mt  to  have  Europe  II 
transporte  sa  police  k  B  et  vient  en  Canada  oA  il  meurt  envirpn  une  annde^prds. 
fi  paie  lapnmo  sur  1  assurance  de  A  pendant  I'absfcnoe  deoe  dernier.  &  un  ient 
des  assureurs  en  Angleterre,  et  a  quelquefois  occasion  de  parler  k  cet  agenT  de 
1  absence  de  A  et  de  sa  r&idence  en  Canada.  L'agent  en  question  n'dtait  pas 
au  bureau  central  de  1' Assurance,  mais  en  dtait  au  contraire,  assez  dloignd 

II  est  Evident  qu'ily  avait  ^  ici  deviation  complete  des  conditions  de  I'assu- 


fjirent  co^damnds. 

Id,  Zerfuc  n'est  pas  tout  d  fait  dans  la  mfime  position,  mis  les  assureurs  lui 
ont  pns  sa  propridtd  entiire,  la  chose  assurSe  elle-mdme. 
^  La  position  de  Leduc  est  done  encore  plus  favorable  que  oelle  du  Demandeur 
dans  la  cause  que  je  viens  de  citer. 

Quant  i.  la  somme  pour  laquelle  jugement  doit  Stre  rendu  en  faveur  du  Deman- 
deur,  si  Leduc  avait  dtabU  son  droh  &  la  propri^td  entidie  du  naviie,  U  devrait 
recouvrer  tout  le  montant  rdolamd,  $5000;  mais  ^e  rejetto  le  tdmoignage  de 
Vigneau ;  jo  trouve  que  Leduc  n'est  propridtaire  que  de  la  moitid  du  navire  Ce 
navire  est  dv^ud  par  la  police,  A  $7000;  la  perte  de  Leduc  qui  a  assurd  seul  est 
done  de  «3,500,  et  cette  somme  dtant  moindre  que  celle  assnrde  $5000  le 
Demandeur  doit  avoir  Jugement  pour  oes  93.500.  '     *'' 

Ddfense  en  Dniit  et  Exceptions  renvoydes,  Jugement  poilr  le  Demandeur. 
Jettt  dk  Archambav.lt,  avocata  du  Demandeur.  _     ' 

Ritchie,  Mcrrie  de  Bo$e,  avooats  de  la  Ddfenderesse.  1 

(L.A.J.)  ' 
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-  '  MONTRBAL,  IflTH  DEOEMBBR,  1869.  " 

Coram  ToBRANOK,  J. 

Mo.  7«T.  I 

\  Archibald  et  al.,  vs.  Shaw  d>  McDonald  et  vir,  intervening  parties. 
f    UUD  :-.^  thtt  the  Mia  of  •  uUb  by  a  hotel-keeptr  tol  i  tndnv  tn  «h«m  .•_  ^  *"" 

y    •--'•••«'«i.«.ea.U.^omo«,«K.?;S:c^8.t^^^^^ 

the  eflbet.  to  .  thM  party,  eren  When  rant  U  doeZ^rthe  lld?„V5  «.         !  *"  **' 
cntot  the  leUure  to  Judgment.  ™"  "  »"■  »•"«•  »W 'Mdlord  lelie*  »nd  proie- 

•  Pm  CcaiAM.-this  case  is  before  tM  Coart  on  the  merits  of  a  wine  r«,«u 

i^ember,  1868,  the  .ntervening  party,  Mary  McDonald,  granted  J  lease  to 
Henry  Lampen,  boarding  house  keeper,  of'  the  premises  kiown  .Tthe  l^rS 

lenfo?a  ^iT'  '''''  """n"  "''  """^  '*«"'?«^  *<^  ^''^  plaintilTi'n  J^ 
nient  of  a  bill  for  grooeiies  a  safe  which  was  in  the  leased  nremises     n„  fi 

A  m.«  against  Lampen  fot  1600  «nt  aocnted  dn  the  l.t  Feb^  tTL 
*?.,»«  ya^m«  was  not  returned  into  Court  owing  to  a  settlement  dS.  k 
been  made  between  Mary  McDonald  and  Laml     BuTuX fh?^ -^    ^ 
Jjfe  was  token  out  of  the  po«««e...i^.h;-pS^^;,^^ 

mentofker^^nt     Th,t  the  safe  and  other  tht;  in  thrjl'i^V^^ 

-ame^a^«^  said  Lampen  handed  over  said  safe  to  the  female  petitfenertor 
diysed  of  at  auction  or  otherwise  for  the  payment  of  said  IT  ^Z  .  ^ 
sufficiency.  "That  thereupon^  plaee^^J^n  the  o^ofXiZt^^  Z 
aucuoneer  to  be  stored  the,«  for  her  until  defendant  could  A^d  would^Ht  at 
auction  for  said  purpose,  and  the  same  still  remains  there  caL  raforflif 
.^d  rint,  and  she  hath  right  to  hold  the  same  until  «id  Ss^lTHje^J 

the  effi^  that  she  might  be  ijlowed  to  intervene  and  take  nn  the  Z  J 
for^e^f^d.nt.topleadtotheplaintirs  action  ishTrnX^^d^Td 

the  matters  aUeged  in  the  intervention,  adding  further  that  the  sil  ZhJl^ 
perty  and  ftat  she  had  a  right  to  hold  the  sSe  ^  payment  oTSiritT^ 
prayer  rfthis  plea  was  that  the  ,aine  revendic<Ui^  JSZZ  ^d7l^l 

a1     ^!  ^'*^  '"  "•'^*  *"  ^■''  *°  *«  fi"t  PJ««  of  the  intervedn^  nar^ 
and  the  chief  reaaons  al|oy^  in  Hipportof  it  „,  L  tbt  plt^^^^2J^; 
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^'^^^2^r?''*r*';'  1°  "*'  "^ '"  ^.ry  IWcDomOd.  «,d  that  th«  pretended 

naidDt^.    "■n«fer  by  Lani})en  to  her  wan  w Uhout  the  oonseDt  of  tha  nU!n»!«. -k 
\  -«--.    befo.  the  .aUi.  io  admitted  ^saion  of  tKe  Tr;Iptot"  m^t'i:! 
furtho.pl,adedbyaHecpodple.theHaIo  to  them  of  the  aafo  by   Lit;  th! 

Court  or  adjudicated  upon,  but  wa.  diaetfntinued  by  an  airreenient  h-T.! 
Lampen  and  Mary  McDonald.    "  Tha^r^id  pl.in'ii  e^^r  nowt  ^ 

rr?/"".*"'*''"'^^'"'  beWrivodof  their  V  in  t^^^^^  2 
,w  e  her  the  sa.d  regaining  effocta  wc^nore  than  auffieie'Tvo  .Tre^^e  |^ 
Wentof  any  rent  accrued,  accruing  or  toLrue  tothe  aaid  inte^enantr  andS.; 
no  transfer  or  attempted  transfer  of  the^fe,  seized  in  this  caul  w  s'  in  Ji 
^n  any  agreement  or  ever  made  to  inte^enant  as  falsely  aUeged  t^l^^^ 
mt  even  xf  any  privUege  ot^age  had  existed  upon  the  said  safe  inLo  Jr  of  the 
said  intervinants,  the  same  was  lost  and  abandoned  by  reason  ofX  dinn 
tmuancc  of  the  said  action  of  ,ai,ie  gagerie."  \    """"" 

ideSL^r"*.  °""/  '  ?"''"'  ''"'"•'"'*i«"  «^  the  evidenpe  is  of  opinion  t^t  the 
them  about  the  29d,  January  is  proved  by  Lampen.  and  that  pnnrfis  .Ilow'Sw 
SVL  •  ^?  ^^'  "~-  ^^-  ^"J^  McDonald  on  her  part  L  proved  the  inl 
debtedness  of  Lampen  for'^nt  on  the  1st  February  for  WOO,  tharthe  ^^eTai 
.0  the  premises  leased  ^^age  for  the  rent,  and  thTt  the  othi  fnrni  „  e  wLl 
ufBcent  secunty.  but  «|,e  has  not  proved  the  settlement  with  L«npen  l'  f 
the  process  of  «.t„e  gagerie,  under  nhich  the  safe  was  taken  out  of  trpo«Lion 

llf^-tt'^'r  "''"•^•"'^'^'  ^''^  ^^^^'^r-  •  ^fi'^e  sale   id  ddZ  tJ 
plaintifis  about  the  29th  January,  which  vestT  the  prop^ty  in  them  .S  to 

from  the  leased  premises.    Under  these  oiroumstaUs,  has  Marv  MoDo^r.„ 
SIS?  to  hold  the  safe  agal,.  the  plainuJani  XtCdS^ 

The  Court  is  against  the  pretensioiMi  of  the  intervenL  party.    . 
The  judgment  IS  recorded  as  foUows J  ,  /        ,; 

The  Court  having  beard  the  pl.4n«flfe  and  tlite  intervening  parties  on  the 
merits  of  the  eontestatk  raised  by  the  intervening  parties  to  Kon  and 

ofttie  intervening  partiesWe  ^  ^he  hearing  that  the  evidence  of  the  wTtnl 
Heniy  Lampen  so  far  as  i^^i^mpH  to  prove  1>,  verbal  testimony  a  siSeTI 
safe  referred  to  in  thU  Qause\fiojri  tEe  said  labX  in  tU  „lZl-L    T- 
a  commercial  matter,  and  ab^  the  P-yTenif  tK^Ztt  ILd  Hent 
Lampen  to  the  intervening  party,  Mary  McDonald  Vj^j^   ^  i  ?^ 

150.  be  rejected  from  the'rioi    halj^^ti  i^LLi3~"L    " 
and  duly  deliberated:  "^ '«™»'»«<»  "^  pleadings  and  evidence, 

Considering  that  by  C;  8.  L.  C.  cap.  k  ««.  18,  the  V  of  the  «ud  safe  bv 
«ud  Lampen  to  plaintifi  could  be  provej  by  verbal  testimX 

Consi^denng  ako  that  the  payment  ot  rent  under  the  sriJjeaae  between  said 
Lampen  and  said  Mary  MoDonald  could  not  beproyedbyT^ffiLtiTrd?^ 
dismiss  so  much  of  said  motion  a.  hM  reference  L  tS& 
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doth  grant  that  pwt  of  Um  moUon  wbkh  hM  rafeniio«.t9  *•  proof  of  ptyment^""'^"'**''- 

Considering  furthw  that  the  pUinUffa  on  or  about  the  29th  Janaary,  1869,  **l!!mSl'»  \ 
bought  and  obtained' delivery,  without  fraud  on  their  part,  of  the  said  safe  from 
the  said  Henry. Lampon  subjoot  to  the  privilege  of  the  aaid  Mary  MeDonald  aa 
lessor,  if  that  privilege  were  exeroiaod  by  raiiie  gagerie  par  droit  d»  mile  or 
otherwise  within  eight  days  next  after  the  said  aafe  waa  removed  from  the  leased 
premises; 

Considering  that  the  writ  of  coiite  gagerie  sued  omt  t>y  the  said  Mary  Mo-     ' 
Donald  on  the  ftth  February/  1869,  under  whioh  shb  took  poaaession  of  the  said 
«>fe,  was  never  returned  into  Court  or  adjudicate  upon,  and  there  is  no  proof 
that  plaintiffd  have  been  lawfully  disposiusse^  of  said  safe; 

Considering  ^hat  the  said  Mary  MoDona)d  kath  failed  to  establish  thjit  she  is  ^ 
entitled  to  the  oonolusions  of  her  interv^dtion  or  pleas  to  the  plaintirs  action,  : 

doth  dismiss  the  said  intervention  and  plea  with  costs  distraits.  (*) 

C  P-  Davidtm,  for  the  plaintiffs.  /  ,  '^  ^ 

Doherty  <fc  Dohtrty,  for  the  int^enants. 
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8UPERI0K  COURT,  1869. 
MONTREAL,  23>o  HAT,  1669. 

Coram  ToaaAMoi,  J. 
No.  376. 

Harvey -n^  J^iUtpi, 

HBL>:^That  tn  appUeatloii  by  a  defluutaat  ft^a  writ  of  eommiukm  rogoMn  mait  be  made 
within  the  delay  tpeoUled  In  Aft  808  of  the  (Jode  of  Clfi  Procedure,  and  wUl  not  be 
granted  afterward*,  except  on  fpeoialoaaie  thovra  and  In  tanUaenttctii  of  the  Jndxe. 

This  Was  a  motion  to  revise  the  ruling  at  enguUe  of  Thi  Hon«Mb.  Justice 

MONDitSt. 

The  case  had  been  duly  inscribed  for  enqutte  f<»  the  6th  April,  1869,  when 
plaintiff  closed  his  enquUe.  ' ' 

On  the  4th  of  May,  1869,  the  defendant  applied  by  motion  for  a  writ  of 
commiuioH  rogatpire  to  examine  certain  witnesses  at  Hamilton,  inl^he  Province 
of  Ontario.  \  - 

The  ap^ication  ytfa  supported  by  affidavits,  establishing  that  the  commission 
was  necessary,  and  t^at  defendant's  absence  in  England  was  the  cause  of  the 
applioatioA.  not  having  l^n  made  within  the  proper  delay. 

MoMDBLST,  J.,  rcgeot^d  the  motion  as  coming  too  late. 

(•)  This  Judgment  was  coofirmed  in  Bevlew,  26tii  June,  1870,  BaBTaSLOV,  J..  Maoeat, 
J.,  and  Bbaudbt,  J.  \  ■ 
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OOUR  8UP1BRIBURB,  1870. 


To»»ANOi,  J.,  (after  •UllngfkoU)— Th«  appllMtion  ought  to  have  been  made 
within  4  dajra  after  the  plalnttra  «ii9hI<«  waa  elomd,  and,  although  apeoial  oauN 
had  been  iihown  by  offidavU,  the  Court  haa  to  oxeroiae  a  dimntion  In  the  patter 
and  luuMt  rojoot  tho  application  aa  ooniiiig  too  lato.  The  motion  to  rtTise  Judge 
Moodelot'a  ruling  ia  cuoM(|ueutly  diamiaaed  with  ootta 

Motion  to  reviao  ruling  rojootod. 
Varttr  h.  Jfatton,  for  Plaintiff. 
J.  J.  a  Abbott,  Q.  C,  for  Defendant. 


COUR  8UPBRIEURE. 

IN  EIVMION.  ,  X 

/  ■  ■  ' 

MONTltEAL,  81  If AI,  18T0. 

Coram  MaOKAY,  J:,  TOBBANOI,  J.,  BaUORT,  J. 
No.  380. 
Hutchint  et  al.  va.  Frcuer  et  al.  ' 

JuoK :— Quo  la  oontMtktIon  cat  IMo  par  una  rtponio  gtfnirala  i  una  exoeptloo. 
3.  Qu'aucuiie  ropllque  ii'Mt  recevaUe.  (1) 

Les  demandeurs  r6olamaiont  par  lour  action  inteat^  devant  la  Oour  de  Cir- 
cuit pour  lo  district  de  St.  Frangois,  ik  Sherbrooke,  la  Bommo  de  $103.76. 

Le  d^fendeur  plaida  une  exception  de  paiement. 

Les  demandeura  produinrent  one  r^ponse  g<Sn^rale  et  on  .mfime  temps  leap 
articulation  de  faits,  aavoir  :  le  25  ootobre  1867. 

Le  lendenmin,  26  ootobre,  le  ddfendeur  fit  signifier  un  avis  de  motion  auz 
demandeurs  pour  fure  rejeter  I'articulation  de  faiits  comme  ^tant  produite  trap 
tot  et  irrdgulidrement,  les  ddPendours  prdtendant  qu'ils  avaient  le  droit  de  pro- 
duire  une  rdplique  &  la  rdponso  gdn^rale., 

Le  10  d^mbre  1869,  la  Gour  de  Circuit  bk  Sherbrooke,  Shobt,  J., a  renvoyd 
la  motion  aveo  d^pensi  ^ 

Les  deltandenrs  ont  port^  oe  jugemeiit  devi^t  la  Conr  de  R^visiojn  ik  Montreal. 

Per  Curiam  :— 'U  s'agit  do  q^voir  s'il  y  avait  besoln  d'un'e  repliqne  &  une 
riSponse  g^n^rale  faite  k  une  ezoeption  de  paiement,  de  maniAre  ik  empdcher  I'ar- 
tioulation  de  faits  avant  la  production  de  cette  replique. 

L'art,  148  Q.  P.  d6olare  que  la  contestation  est  li<Se  sans  cette  replique. 

Jugemebt  confirm^.  (2) 

X.  i7.  XViviiiMm,  avooat  des  Demandeura. 

lve»  <k  Hovey,  avooatg  des  D^fendeon.  i^ 

(PiB-L.) 

(1)  Art.  148  0.  P.  0. 
(2)  Vide  L.  0.  J.  Vol.  13,  p.  168.  , 
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COURT  OF  QUEEN'S  HENCII,  1800. 

MONTnRAL,  8TM  JONH,  1800. 

Coram— DvvAL,  Cii.  J.,  OaRom,  J.,  Badoliy;  J.,  Monk,  J. 

£x  jHtrte  Edward  Spelman,  for  a  Writ  of  liabetu  Corjmt. 

IlKLii  -Tint  wlM-ni  •  |)«rtT  \inileT»)ing  Impritonmimt,  uu  eonvlotlon  oflblony,  hM  Uwn  nt|<«Md  on 
iMill.  Ill  oociwiuoiioo  (If  the  Ihuo  of  •  writ  of  error.  mkI  lucli  writ  of  error  U  lulw'.iu.mlly  ^ 
<|iiiMhoil,  ha  may  ho  r»-lm|irUoiuNl,  Ibr  IIim  unexpired  term  of  lila  Mntence,  on  a  wwnint  of  • 
.luiljti.  of  III!)  Court  of  <iu.H)ii '.  Ih'Uflli  (Crown  ilile)  iIiiumI  In  Clm»iibor»  o'nd  iir*nM  In  ooniu- 
•luenoi'or  llio<;o«rt  harlnir  ordenxl  prooMi  to  l«ut>,  to  aiiiin'lHnd  •uoli  imrty  oud^rlnii 
lilm  boRiro  tbu  Court,  "  or  liuforu  ouu  of  lUu  Juitloot  iWroof,  to  bo  dealt  with  aecordlnc 
to  taw." 

Thin  wog  nn  nppliootibn  to  tlio  Court  of  QuconV  Bench  (AppoaJ  Dido)  for 
tk  writ  of  Ilahi  us  Corpui. 

The  prisoner  hnd  boon  convicted  of  felony  in  tho  Court  of  Quotip'a  Bonoh 
(Crown  side,)  and  sontonocd  to  two  months  i  in  prison  men  t.  '  7 

Whilst  undergoing  impriHoninent  under  the  sentence  he  was  reloijUicd  on  bail, 
in  consequence  of  the  ixsuo  of  a  writ  of  error,  which  was  subflcquonily  quashed, 
as  reported  at  pp.  164  and  scq.,  l3th  L.  C.  Jurist. 

Application  was  afterwards  made  to  the  Court  of  Queen's  Bonoh,  (Crown  side) 
for  the  process  of  the  Court,  to  apprehend  tho  prisoner  and  bring  him  before  tho 
Court,  "or  before  one  of  tho  Justices  thereof,  to  be  dealt  with  accojrding  to  law.V 

Process  issued  accordingly  and  the  prisoner  was  apprehended  and  brought 


before  Tu%  Hon.  Mh.  Justice  M<»nk,  who  thereupon  issued 
warrant,  under  which  the  prisoner  wus  re  imprisoned  : — 


the  following 


IN  THE  COURT  OF  QUEEN'S  BENCH. 

PllOVINOE  OF   Ql'EBKO,    DlSTHlCT   OK   MONTREAL. 

{Crown  tide) 

In  vacation — after  March  Term,  IMd. 

In  Chambers. 


Victoria,  by  t^c  Grace  of  God,  of  tho  United  Kin|l<ii  of  Grckt  Britain  and 
Ireland,  Queen,  Defender  of  tho  Faith.  To  the  High  Constable  of  tbo  District  of 
Montreal  in  our  said  Province,  and  to  tho  Keeper  of  Our  CommL  Gaol,  pf  tho 
said  District  at  the  City  Of  Montreal— Greeting :— Whereas  at  thp  Term  of  Ottr 
Court  of  Qucoo's  Bench  (Crown  side)  begun  and  holden  at  tho  cWt  House,  at 
the  City  of  Montreal,  in  and  for  tho  District  of  Montreal,  on  thb  24th  day  of 
September,  in  the  year  of  Our  Lord  1867,  Edward  Spelman,  late  of  {he  Parish  of 
Laprairio  de  la  Magdcicine,  in  the  Distriot  of  Montreal,  Utborer,  Vas  before  our 
Justices  of  Our  Said  Court  of  Queen's  Bench  (Crown  side)  convicted  in  due 
form  of  law,  on  tiie  3rd  day  of  October,  in  the  yeor  last  aforesaid,  pf  a  certain 
felony,  to  wit,  for  that  ho,  the  said  Edward  Spelman,  on  the  9th  doy  of  April,  in 
the  Year  of  Our  Lord,  1867,  at  the  Parish  of  Laprairie  de  la  Mogdeleine  aforesaid 
f  jloniously  did,  by  tbreata  of  force  and  violence,  obstruct  one  Thomas  Catgrove 
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coirBT  OF  qifgicNR  nFTNcif,  \m. 
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"".'.'fl^; "...'"  •'"'""""•  "'""J''  •'••*'•*  "»'•*  ThoniM  CjtKrow  JobMM  lUoty,  Ihwi  WnjMh 

r.,r,.a.      't'lBc-r  of  oxoiw,  nil  J  (hoii  bwing  in  tho  <luo  vxonlm  of  hi*  offlcHi  and  duty  ••  lucli 

..IHcor,  OKiiiniit  the  form  of  tho  nt.iltUo  in  auoh  com  mnd«  nn<t  providud  anU  iKainiit 

"llio  iwacoofyur  LiaJy  tlio  Quoon,  llor  Urowii  und  diKiiify,  artd  ftftor.w.irJ«.  to  wit, 

nt  tho  laid  lorm  of  our  nuid  Curt  of  Queon'i.  Ilonoh,  Crown  ni.lo,  on  th<^  Hlh  daj 

of  October;  in  tho  yonr  Ut  oforoinid,  tho  laid  Kdwiird  Himlman  w.m,  jipon  th.. 

conviction  nforo«uid,  duly  «cnti;iic«d  for  tho  riM  off.-nco  nn<f  folcijiy  lo  l«  inTpri- 

*    wiicd  ill  tlio  common  kuoI  of  tliu  najd  district  for  and  during  tlio  term  akid  ipaoo 

of  two  calondiir  month*,  nnd  wliorcim  tlio  Hoid  Kdwur.1  H|».)linnn  before  tho  tor. 

iiiiniition  t.C  tho  miid  porio<l  of  two  oulcndur  montlm,  to  wit,  on  tho  "tonth  d  ly  of  tho 

M;iid  month  of  Uctpbcr  in  the  yoiir  limt  nfoniitiid,  miod  out  (f  ourMlourt  f»f 

g.iecn'it  Jlcnch  (Appeal  side)  for  Lowor  C'linadu  on  tho  flrtbf  th»  II  moroblo 

Ut"  Attornoy  Gunornl-for  the  Province  of  QucIkhj,  o  writ  of  Orror,  from   llo  uid 

conviction  Jiitil  ju.lxmont,  nnd  likowlHti  on  tho  mid  tonth  day  of  Ootoiwi,  in  the 

year  lust  nforesuid,  oppUiuI  IWr  our  m<«t  (JrwiouH  writ  o»'  Ifibrut  Coi-jvib,  and 

;  obtained  liiw  rulcudc  on  bail  in  coiiNC(|ncnco  of  huoIi  writ  of. error  having  b<on  Mued 

'       '       out,  nnd  Uioro  nnd  then  entered  into  recoj,'nijsniicc«  before  the  lion.  Mr.  Jugtico 
Drunimond,  (mo  ol  the  J  u,*tieei(  of  our  said  Court  ^f  Queen'H  Ilonoh,  com  itionod  • 
lor.  hlH  npiwnraiice  before  the  Court  (.f  gooen'H  lieiteh  ( Apfwul  nido)  on'  ( he  first 
of  December  then  onHuinft,  before  wiiieh  lust  mentioned  Court  thoBdld  ivrit  of 
error  should  be  heard  nnd  determined,  and  also  for  hm  npiMjurancu  boforo  t  lo  then 
eii.iuiiig  term  of  the  Court  of  Qui'cn'H  Heijch  (Crown  Hide),  nnd  then  nft(  rwards 
fionidny  today  until  duly  di,schari,'ed,  nnd  whcreuH  in   nnd  by  the  juLmont 
ivndendund  pronounced  by  the  Court  of  Quoonu  Bench  (App«nl  »idi))L  tlie 
l>«h  day  o.l, September,  in  the  year  lH«ft,  upon  the  cui*!  writ  yf  error.'it  Was  con- 
oidered  nnd  udjud^'ed  that  there  watt  no  error  either  in  the  reeprd  or  prooeodingH 
ho  h.id  befuro  tlic  Court  of  Queen's  Bontli  (Crown  side)  n^ainat  tho  said  Kdwurd 
Spclman,  or  in  the  givin-j;  of  tlio  judgment  aforesaid,  and-  it  was  farther  oon.sid-  . 
crcd  nnd  adjudged,  that  tho  judgment  aforesaid  be  in  nil  things,  nffiruiod  nnd 
!«tand  in  full  force  nnd  effect,  and  \vherea#<  at  n  te^-m  of  the  Court. of  Queen's 
Uoncli,i('rown  cide)  begiin  iuid  holden  at  tho  Court  House,  in  the  said  city  of 
i^Ioiitreal,  on  the  2ith  day  of  Jifareh,  in  tho  year  18G0,  a  duly  certified  copy  of 
the  judgment  so  rendered  and  pronounced  by  the  sajd  Courts  of  .Queen's  Bench 
(Appeal  side)    m  the   9th    day    of    September   iu    the  year   18C8,  was  on 
the  11  th  day  of  April,  in  the  year  18C9,'duIy  read  nnd   published   in   open 
Court,  nnd  tlvc  same  was  then  nnd  there  duly  entered  on  the  original  record 
in  proper  form,  and  the  said  Edward  Spelman  was  then  nnd  there,  on  tho  said 
14th  day   of  April,   in    Umi  year  laqt  aforesafd,  duly  called   in   open  Court, 
fitting  the  said  Court  of  Queen's  Bench  (Crown  side),  on  his  ^d  recognizance  ' 
and   made  default,   und   upon  motion   of  Kdward  Carter,   Esquire,    Queen's 
Counsel^    representing    tho    Crown,   then   a«d   there    mido,    it  Was   ordered  ' 
by  the  said  Court  pfQuocn's  Bench,  (Crown  side),  that  tho  process-  of  tho  said 
Court  should  isjuc  to  apprehend  the  said  Edward  Spelman jpd  bringliifti  before 
tho  said  Court  pf  Queen's  Bench  (Crown  |ide)  or  before  ono  of  tho  Justices  there- 
of, to  bo  dealt  with  according  to  law,  and  wjicrcaa  the  said  Edward  Spelman, 
hath  this  day  been  brought  before  me,  the  Honorable  Samuel  Cornwallis  Monk, 
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ono  or  tiKf  Ju.tic«.  of  th«  «ld  Court  of  Quoon V  IK,noh,  ;«!•,  ih,  ^^m  of  tte  ^.j^.  -L,. 

Court  ail  UalliMl   n.»l«.t   l.i...  .   I...   »1...  I»i    I    ,%         ...        -    .  ..    _       'r^  V.    »«W^|^,    ft,,"Tj^^ 


Court  *,  U,u...l  «„nl„,t  l.im  ,  by  th«  HiKh  ^Jon»t.blo  of  th«  .id  I)i*iot  of  Mont^ 
.«ho  «ld  Kdw.rd  Hpolman  to  tho  cou,„.o„  g.^al  .t  M.„„ru«I  aforowld  a.iJ'thew 

: ;  r  r  ":  't'  ""'"'■ '"«-"'"  ^'*»'  "••-  »»--p^  -'« >-.  •••^^i" 

r   .»   1.0  «. .  common  gaol,  to  rcc«U„  tho  H4id  Kdward  a,H,l,.;,n  Into  your  cu-til. 
In  tho  Mid  cpmmo,,  gao^,  thoro  to  romai,,  under  the  «ont..„o«  nod  j,Id;,„..„t  of  iho 
m..d  tourt  of  Queen-.  nenoh.(Crow„  ^do)  ronde«,d  «,.d  pronounced  on  the  Sth 
.I..y  of  Ootobor,  in  the  y,„r  18.57.  aCore-nld ,  for  the  uno.pirld  tcm,  of  t,o  oalon J^ 
......  h«  .D,pr«onmcn.t,  adjud;.^d  nKain.k  him  by  tho  .aid  .intonro  „„d  judgn.ont. 

to  wit.  for  .uoh  portion  of^ho  period  of  ...id  two  calendar  n.on  th.  duri„«  Whieh  ho 
^^^:*!^l^*^^  impi*w«d  in  thb  rniid  cfmrtHmi^ii.Oiy  Voawn " 

or  hi.  havlpg  boon  PN,..a«,1  rro'.n^-our  cu^tfldy  a.  ororemiid  on  tho  tenth  day  of 
^   October,  lHt,t,  under  th^  ..id  Writ^or //„/«„i  C.r;„«,  nnd-for  .o  doin/.hl*, 
^  nlJ  be  your  oufBciont  w.rn.nt.     (Jive,,  u.uler  my  hand  a.nl  «c«l  at  3Iontroal 
nforeauid,  thi.  'iUi  d,.y  of  April,  in  tho  Year  or  Our  Lord,  l«Ca." 
_    ,  ,  . , .     1  '  8'«"eJ,        H.  C.  Monk, 

■     il^b^Jvo^  ""'""'"  *>"•""" J*  °«-i»"<'J'  »"  ""PPrt  orthe  applic.,tir'r.r 

"  Ut  Bccauw  the  Maid  warrant  i»*«ijj;nod  in  Chamber,  by  thff  ikon    8*0 
Monk,  one  of  the  Judge,  of  thi.  Court,  ho  not  httvlr.g  any  nower  whatever  tj 
inaite  or  sign  tho  .aid  W'Frant  of  conumtmonl^ 
'-    2nd.  Hcoauw  by  the  .aid  warrant  the  hiKj,  constable  i.'ordTfircd   to  convey 
your  pot.tipnor  to  tho  con.iuon  ^r.ol  .»r  thi..4iitrict,  and  tho  Saidlcoepcr  of  tho 
con.u.on  ^-.o!  i.  ordered  to  detain  your  petitioner  In  ft;;;'Said  cou.moa  ^mi  for" 
tho  unoxp  rod  torm  of  two  calendar  n.onth.,  wIhcI,  brder  tho  .aid  Honorable  S. 
/  t.  monk  had  rib  pOw6r,  ri;^ht  or  authority  to  malio'. 

3rd.^cou.S.innndby  tbo  .nld~.«a^„t  ,ft«^,id  Honorable  8.  C.JIonk 
took  and  cxcrc,«;d  jurisdiction   over  your  petitioner  witho^t  any  j>t  cauMO-orV 

4th   Becnase  th*  period  ror  which  your  potitio^r  i.  ordorbd  to  bo  iinprl^ned 
1-*  •"  tl'o  ""id  warrant  uiicortain  and  not  .pccifled  with  preoLion. 
Otb.  Ik-cauHo  tho  .aid  warrant  xi  null,  void  aad^or  no  cffeot." 

1 .      f\'    .'■  ^'  '^'*"'  *"""  '■''""^  '"''"'••"  °f  "«  difficulty.     The  sentence  had  to 
be  oarru^d  out  .n  one  of  two  way..'  Either  the  officer  of  the  Court  might  .enl  tl L 
party  <o  gaol,  or  npphoat.on  might  be  made  toM.e  Court  or  Judge  S^hovo  that 
«lonc.   Jathisinstanco  application  wa^  made' to  tho  Court  direct  for  process  to  . 
Hccuro  tWorrest  of  tho.p>r3boo^i.is  re-imprisonn.e„t  was  offeotod  under 

«!„!""?     f  r:  '^  '^^  "^^^  '^  "'°  '^'^'''    T'''«  """"»t  ^  >'«^  careful  y 
cxummod  a«d  find  perfectl^  in  f^,.     It  i«,  „,oreover,  in  the  inti  of  tl^  ' 

officer.    X)n   he  whole,  wo  wo  of.opiiuon  to  reject  the  upplioatioa  for  Ifabea, 
ror^«»,  and  It  is  rejected  accordingly.  •  '  J^aoea$ 

Wm.  IT.  Kerr,  for  Prisoner         ^PP''""*^"  ^«'*  ^«^^«»  Cor/,,,,  rejected. 
-^.  C^irter/'g.g.,  for  tho  Crowta.       .        '     . 
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•     "      .^^^^^URT  OF  QUEEN'S  BENCH,  1870.  ^' 

MONTREAL,  8»h  SEPTEJinRR,  1870.  ' 

«  ror«„.    DrvAL,   C.  J.,   C.VRON,  J:,   DatM.MONn,  J.,   Badolev,  J.,  and 

J     V^  .  '  »J0NK,'J. 

.•»  '  N'o.  04.  ^ 

y  .      .  JAMES  HEXNIXO, 

•  (defendant  in  the  Court  below,)' 

.  '  *  '*  ■  ■        „      Appkllant; 

*  AND 

*  >  ^  MARIA  SOPHIA  ORANGE, 

■    ^-     . 

.  .  .,  (.Pio'nliff  in  the  Court  below,) 

__  ,  ^  RSSPONOBNT. 

IIBlD:-!.  Tlmt  an  notion  or  dnmnRP,  IIM  for  brpncUot  promla«,f  narrlagc 

MackaV.  J.,  rendered  on  the  2l8t  September,  1869,  a  report  of  which  ^iTt 
found  at  page  290,  13th  volume  L.  C.  Jurist.     The'case  was  applatd  fo   tit 

by  the  defendant  on  demurrer  in  the  Court  below,  namely  whether  an  LtLT  p 

damages  lies  for  breach  of  promise  of  marriage.    ^The  d'emu  ^r  ^s  £^^^^^^ 

.    b,  t  e  Supenor  Court  (13th  L.  C.  Jurist,  12«).  and  leave  to  appeal  f  m"^ 

nterlocutory  judgment  was  refused  by  the  Court  of  Appeals  (iTl.  C  Irt 

153).     Imal  judgu^nt  having  been  rendered  in^eordanee  with  the  verdLtof 

^ejury,  and  the  defendant's  motion  for  judgment  «o«  obstante  W  Jah  l! 

*     been  rejected,  the  present  appeal  was  trought.  ^        «««o  naving 

^  G^'VounrtZ  for  the  appellant : 

Les  pretensions  de  I'appelant  so  rdsument  comme  suit :  Une  promesse  do  mn 
nag.  est  nullc  en  droit  et  la  simple  inex.cution  d'une  promess     e  ::i^^^^^^^^ 
.  donne  pas  ouverture  A  une  action  en  dommages,  A  moins  bien  entendu.  qS 

_^  ^*;^"*«^«  «»'««"«*»««««  q«i  constituent  Icdcqit  et  lo  tort,  etqui^ 

^        .      quent,  sont  la  vra.e  et  seule  cause  de  Taction ;  la  promessc  L  mliige  n'appa- 
rait  que  parce  qu'elle  en  a  6t6  I'occasion.  ^^ 

Ld^SrltS^  "\  r  '^V'"''«*'«"«  ^--^^^  -  i-^'    On  dit  bien,  dans 

«f   fJ^";!     dmanderesse  s'est  pr^parde  pour  le  mariage,  qu'elle  a  mSme 

,      ^,      «>uffert  d^  x^putation.    Mais  quels  prdparatifsa-t-elle  fdts?    Ont^Us  dtd 

1  occasiQ^  d  une^dt^nse  pdcuniaire,  de  perte  de  temps,  etc.    C'est  ce  qu'on  ne 

V     .      ditimsctcest^danmojns^ceque  I'on  deyaifc  dire.   a)eplus,  ce  domiLeMa 

•  |put^tion,  a-^n-fd6ul^|e  quelques  circonstances  particuliir^s  ?    Non,  U  a  «5- 
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suIW  dit-oo,  du  simple  rofus  d'ox<5outer  la  promewe  de  mariage.    Or  I'appdant  t        u. 

a  confianoo  que  cctto  Honorable  Cour  «,aintiendra  que  la  promesao  do  rnril -'?-"  W**  ^ 

8cul  droit,  dont  el  es  peuvont  fltn,  TocoaBion,  est  celui  pour  le  reeouv^ent  de     ^     ' 
.lommage  riel  resultant  des  circonstances  injurieuses  qui  ont  prdcddd.  aZTgnd 
ou  BU.V.  les  fia„H  es  et  qui  par  consequent  doivent  fltre  alld,udeB.VaroTeS 
ic  congd  d'un  parti  avantageux,  le,  frais  de  trousseau,  la  diffama^on  ZqI 
que.  done;  I'appelant  rcp„>ehe  au  tribunal  infdrieur  c'est  dWir  tZtvJol 
Fur  iBCx^eution  de  prou.csso  de  mariage  purcment  ct  simplement  san,  alliguer 
aucun  autre  fa^t,  ct  e„3n  d'avoir  condamnd  I'appclant  /p^er  63500  de  dom 
mages,  uniquement  parce  qu'il  a  refusd  de  mnrier  la  demanderes^.    . 
Voici  la  liste  d'autoriWs  do  I'appelant  .• 
Guyot,  V6.  Fiancaillcs,  No.  1. 
Dcnizart,  Vo.     "  i  > 

Pictionnaire  de  Droit  Canonique,  Vo.  Fianfailies. 

Favard.  Vo.  Obligation.  .y      .  .4: 

Duranton,  t.  IQ,  p.  383.  >  >J^   ' 

MeHin,  Vo.  Fianfaillos.  No.  6,  p.  176,  177„'  ^^ 

Rflland  de  Villargues,  Vo.  Promcsse  do  Mariigo,  No.  7.  3e  alinda 

Bacquct.  Droits  do  Justice,  t.  1.  p.  327,  Nos.  329.  330.  331/ p.  331  332- 

Le  Prestre.  Cent,  lire,  cli.  «8,  Nos.  6,  6.  p.  209,  211. .  ' 

Journal  du  Palais,  t.  2,  p.  177. 

BotSe  ^"^  ^'"''"•^"  ^''''''''^  ^^  ^^"'  1640  et  2  «.ai  1656  rapportd  par 

Dikslaration  du  26  nov.  1639,  art.  7.  4 

Duchesne,  Du  Mariage  (1848)  p.  422  en  note. 

Pc?zani,  Euipcchements  du  Mariage  No.  79  et  seq.         " 

Duranton,  Code  Civil,  vol.  10,  p.  320,  321'.    '  "—         «^  ,A,  ■" 

Repertoire  du  Palais,  vo.  Promesse  do  Mariage^  No  26     ' 

Arret  de  la  mcme  Cour,  30  mai  1838  (J.  ^,-1838.*) 
Arret  de  la  Cour  d'Appel  de  Bordeaux  (S.  1853,  2,  245  ) 
Arret  de  la  Cour  de  Poitiers,  29  mai  1839.  2,  394  (S.  1834  2  254  ^ 
.      Sirey,  Keoueil,  an  1806,  2,  160.  \  v  *,  ^,  ^o*.; 

Maleville,  Discussion  du  Code,  t.  1,  p:  166\ 
Marcadd,  Revue  CriUque  de  Legislation,  1^..  lire  partie,  p.  197 
Kay  V.  Bradshaw,  2^Vernon,  202  (1689.)  ' 

Woodhouse  v.  Shepley,  2  Aitk.^  535(1742.) 
L6iye  V.  Peers,  4  Burr.  2230.     \ 
Baker  V.  White,  2  Vernon,  215. 
2  Parsons  on  Contracts,  60. 

Code  Civil  du  B.^0.  art  116,  128,  I48.  90?,  998, 1059,^1062,  1080,  2613.  '      ' 

Aussi  Rapport  2  des  Codificateurs  p.  24  sur  I'art.  62.  '        / 

Badgiet,  J.    It  is  unnecessary  to  enter  into  the  particulars  of  the  case  iteelf 
which  at  present  rests  upog  the  procedure  taken  by  the  appeUant  to  avoid  th« 
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•"ra"  .VC;k'"«  ^'"'•^f  "8"'"«'  him.     Tho  action  is  in  damages  by  the  respondent  ogninst  the 
8opi.iM.r«,.go.  appellant  for  breach  of  promise  of  marriage,  and  among  tho  pleas  filed  by  tho 
latter  was  a  demurrer  to  tho  action,  upon  grounds  stated,  chiefly  denyin-  tho 
right  of  action  for  broach  of  promise.     The  dcmuircr  wtfs  rejected  after ".Ver- 
mont by.  the  Superior  Court,  that  decision  wa»  sustained  by  the  Court  of  Review 
and  tho  subsequent  application  to  be  admitted  tb  appeal  to' this  Court  from  those 
,    concurrent  decisions  wasl-cfuscd  hero,  leaving  tho  point  open  for  discussion  in 
this  Court  when  tho  proper  opportunity  should  drrire.     Tho  prevalent  imprc- 
.*ion  at  tho  Bar,  and  on  thc.Bonch  generally,  hiis  be«Jn  that  a  breach  of  proijiK 
of  marriage  is  a  pcrsoniil  wrong  to  be  compensated  in  damage's,  and  tho  ri-ht  of 
action  has  not  been  questioned  in  tho  Courts  with  any  persistency  until  this  case 
appeared.     If  »t  is  a  personal  wrong  at  all,  then  it  is  of  that  class  of  personal 
wrongs  that  is  triable  by  a  jury,  whoso  province  it  is  to  ascertain  tho  facts  of  the 
wrong  inflicted  and  to  estimate  and  assess  tho  damages  occasioned  by  the  injury 
suffered.     This  case  w.1s  submitted  to  a  jury  at  the  instance  of  tho  respondent, 
without  objection  by  the  appellant  to  that  form  of  trial,  and  a  verdict  was  found 
in  favor  of  the  respondent  for  the  sum  of  83500,  after  a  fulf  examination  of  the 
written  and  oral  testimony  adduced  and  a  careful  investigation  of  the'  facts  of 
the  case      To  avoid  the  entry  of  judgment  against  him  upon  tho  verdict,  the 
appellant  adopted  three  different  proceedings,  which  will  bo  particularly  referred 
to  hereafter,  but  having  fdled  to  receive  the  approval  of  tho  Superior  Court 
upoft  his  pretensions,  the  judgment  on  the  verdict  was  entered  in  tliat  Court 
«ga,nst  him  in  favor  of  the  respondent,  and  he  has  in  consequence  appealed  to 
this  Court  and  has  brought  into;  the  first  and  most  prominent  line  of  dLussion 
the  point  ot  the  right  of  action  involved  in  the  grounds  of  the  demurrer  alVeady 

1T/k     .•      "'  ?""*  "  '"""'^''^  substantially  in  tho  objective  procedure 
adopted  by  hini  against  the  verdict,  namely,  the  motion  mn  o6«/«,Lr  which 
impugns  the  sufiiciency  iij  law  of  the  respondent's  allegations  in  support  of  her 
action,  and  ,_s  finally  resolved  into  tho  simple  question  whether  a  brelh  of 
,f  romise  of  marriage  .s  a  personal  wrong  ?    If  it  be  so,  .a  very  sii«|,le  statement 
of  tbo  circumstances  of  th^promise,  and  of  its  breach,  would  fep  sufficient  aUe- 
gations  m  law  to  support  the  demand.     THe  provinciAl  statute,  which,defines  in 
gencSral  terms  tho  cases  or  matters  susceptible  of  a  trial  by  jury,  amoagst  the  ^^ 
number,  refers  to  persoml  lorongs  generally,  and  these,  according  to  th#8tatute 
tire  proper  to  he  compensated  in  damages.    What  then  is  a  personal  wrong  ?    !„' 
he  2nd  vol.  of  Blackstone's  Commentaries,  p.  185,;we  read,  "A  failure  by  a  man 
toperform  his  promtspor  unSert#ing  is  a  wrong  to  him  to  whom  it  was^nade." 
This  ,8  v*y  comprehensive,  and  means,  in  the  most  extensive  sense-the  Violation 
ot  a  contract,   or,  in  other  words,  the  breach  of  an  agreement  botwee*  two 
persons     NSw,  in|(rria^  itself  is  only  the  fulfilment  of  tho/agt^ment  of  the 
man  and  woman  fo  marry,  and  among  Protestants,  as  these  pieties  are,  marriage 
IS  merely  a  civil  lontract  completing  tho  mutual  consent  of  the  parties  to  be  man 
and  wife,  independent  of  tho  accompaniment  of  the  contract  with  religims 
observances  or  tho  presence  of  a  clergyman,  and,  therefore,  the  failure  by 
either  man  or  woman  to  give  effect  to  the  promise  by  refusal  to  complete  the 
contract  is,  to  all  intents  a  personal  wrong  done  to  the  other.    In  the  con- 
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««  they  cistod  in  loss  (;^viIi^oJ  tils    m7i  ?°""''""«"'«  ^^ Por^onal  wrong 80X0?.%.. 

governed  by  notions  TrvLr-  .  ""**  '"•'""•^   '"'^''^^'  ^"""ot  be  w 

-oug  which  ren^ai;:^^  u    ei^^^^^^^^^^        ^"^"^"^^  '<>  ^^  -^^  o^  violence  and  . 

existing  condition  of  n.od       "    '    "  ^.^  '"'T  '"'"'''  '''»"  ''-•^«-"-  The  ^ 

i^  goneral  society.  „„d  these  in   urn  T  ""'^^  «"'^'"^  *^«  ^^-^'^^  «^  »'<"•«>« 

'ia  ."odern  societies.     In  Su^  ^e    'n^t    l""""  "f  "°"/"*"  *''« ««'''"'  -''^"-^  '        ^ 

whether  ancient  or  modern  frotrhichn        "'"'    '  f"  *i"  ^''"^''''  "'»"  *^™"««'  "' 

Lower  Canada,  .here  I     'iW hart  e         ?T'"';  ""  ''  ^''''''^'  ^ «^«»  ^^an 
^iagopr^nHseistheofco'e^^^^^^^^^^^^^^^^ 

"ot  only  ridiculous  but  mvToxTj  ™»'-"«g«  itself,  and  it  is  therefore 

"t  the  same  tin.e  of  trhK  n  .  ''  .     '  T"'"^'  ''  -""'^  ^  «'">  "^""tract,  but  - 

'  on  action  for  Wl     f  p^!::^":?  ."a  "        ''""'"'  ^^  ^^'"'"^"^^  »«  ""^-^ 
-id,  to  be  honorable  in^s;!  of  0^:!:,^^ "r""!'^  "  ^-inely, 


lousand  paradoxical  to  alk  of   ho  .^°' '^  ■"»" -^  '*  ^0"Jd  be  equally  ridicu- 
t-n,s,  such  as  po2.^^:^^ ^  Z'H  •'^^r^l  t'^"     I"  g-eral 
'  usages  and  customs  and  feeS ''f        T  "^  through  the  law  books,  the 

bence  modern  rdoes  lo  efn  '!^/^^''^*^  ''"'««  •«  *<>  g^vo  them  a  definition  and 
"dnut  .it  to  be  Iwable  LtTit  t""  "l ""'  "  *''^  "P"*''^'^'  ^^  '^^  -^ 
common  parlance  aTrol:  nl  t°K  .?%'  "'  "  '™"S  *«  *^  '«d™«««d.  I„ 
an  iojury'^doneTon  11  o  ^  >"J-«-And  injury:  it  is,  i„  fact, 
-an  iho  seduc3s  a  womrdoes  lorT  '"  "^T  ^'^'''"''"  «^  J-«<'°-  ^he 
after  riong  and  Jst  u„l      A  ^"""'^''  "^  ""  ^'■«"S«'  ^^  »•>«  «>»»  who 

abort  of  Jrri;^  ^  LdSer'ilT  ^"'^,r^"---'''i>  -'b  a  woman, 
wife,  but  finally  pubStlsrheroitr  T^'""^  ^"'^^  *'''»*  «»•«  ^"^  «>«  his 
upon  her,  only  le^ Tde!  !?m      f  T'''*^*  ""^  ^«»««n,  al«o  commits  «  wrong 

«ay  be  «pe  id  of  an  Sv^T   h  '  T'^'*''  '"  P«"°"-    ^^  -justice 

His  ca^tinfheroff  carriTlh  f  •"^""''^'  but  a  wrong  must  be  redressed, 
and  intimates  and  in  the  Lit '  " Y7\^,»>«»  «PP»  ber  amongst  her  friends 
engagement  CourS  If  irj?' °  :^'5^  """'''  ""^^  "^^  4«  «ware  of  her 
pr^cSons,    ven  whTre  t       at"  ^  "''^''^'^  t/ definitions  no 

■term  is  to  b^  found  s^ciafthilf      '"  ,  ^'  ^'''''^"^  ^'''^^  ^''^^r  a  general 
by  the  common  apprS":  If  thlr'""!^'^^'  *''"  ^^"'^  •""«*  ^^^^ 
that  a  wrong  inrXra  ll^       "*'  *^^"'^''^'  ?"*^ '"  ^^^'^  "«^  i*  •'«  plain 
therefore  com'es  ITu  the  itrmo^:?:!?  "'"'  ""^V^  '^^'*'-<»- 
damages.     Judgments  are  oftLu^t  1  '^'^^^^P~i^>•  *«  ^  eomperfsated  in 
are  awarded  for  wron/arlhTr  T  ruT  '''  """■  ^*'"'^*«  '''«''«  damages 
vo^  indefinite  St:^  wS^^J;^"' «'"f  ^  ^ 
the  solatium  is  given  for  he  wound!^  f  r       T.""  "'*  ««t«bli8hed,  but  where 

it.  is  alleged  th!t  that  sltir^'ult  iS:? '"^^^^^^^^^^ 
wife,  for  th.  ^.•„.  ..„...- ..-,_   '°"^\^  ^.^'y  d'^^ed  to  the  cast  off 


T'T'J'  """'""  ^0  tne  cast  off  promit.^ 
Vterpromii^usband's  dJ^Wation 

1  to  the  I^CO'teii/nnlir  «P  «l. A.', 


\^ 
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BranhiK  trousseau  whicli  sho  has  been  induood,  perhaps  importuned,  by  her  promised 
Orange,  husband  to  prepare  and  purchase.    This  is  not  the  redress  of  the  low,  which  is  more 
than  a  mere  trading  appreciation  of  the  damage  done,  by  the  wrong  doer,  and  is 
neither  honest,  moral  nor  legal.     In  this  ease  there  is  no  denial  of  the  promises 
and  besides,  the  appellant's  letters  and  his  answers  on   facts  ond     articles 
clearly  establish  that  fuct  by  written  proof  o(h\a prommea  avonies.     This  point 
being  established,  a  reference  to  Pothierjs  desirable.     "  Lorsque  lo  jugo  trouve 
I'engogement  valablo,  il  condamne  la  partie  qui  refute  do  I'accomplir,  A  une 
somme  5,  laquelle  jl  arbitre  los  dommagcs  et  intdrfits  duos  ii  Tautro  'partie  pour 
I'inexdoution  de  rengagcment    Les  depcnscs  quo  les  r<Scherchos  do  mariagc  ont 
causdcs  pendant  tout  lo  temps  qu'ellcs  ont  durd,  il  colui  qui  so  plaint  do  I'inex- 
<5cution  des  fianjaillca  ct  la  porto  du  temps  qu'ellcs  lulont  causde,  sont  los  objets 
les  plus  ordinaires  de  ces  dommagcs  et  interCts.     L'affront  que  souffre  la  partie 
\i  qui  on  a  manqud  do  foi,  y  pout  aussi  quelquefois  entrer,  dans  lo  cos  auquel  il 
y>urait  lieu  d6  craindre  qu'il  no  pent  nuire  u  son  ctablissement  aveo  un  autre." 
"Ab  long  ago  as  1680,  a  celebrated  arret  wasi  rendered  in  France  in  o  case  of 
breach  of  proipisc,  which  confirmed  previous  arrCts  to  the  same  effect,  and  held, 
"  qu'unc  personne  qui  change  de  volontd,  doit  les  dommagcs  intdrfits  do  I'inexd- 
cution  do  son  contrafde  mariagc,"     And  Ancicn  Denizort,  vo,  moriagc,  holds 
"  Les  biariages  devant  etre  libres,  on  ne  pout  contmindro  qui  quo  ce  soit  d'en 
contractcr  soit  en   consuquoqce  do  promcsscs,  de  fian^aillcs  ou  pour  d'autres 
causes  :  mais  si,  par  inconstanco  ou  autrcmeiit,  aprtis  un  contrat  de  mariage  of 
de  fiangaillcs,  celui  qui  avait  promis  de  se  maricr,  change  de  rdsolution,  il  doit  des 
dommagcs  intdrcts  qui  s'arbitrent  suivant  les  circonstanccs,"  and  he  then  gives 
rr   several  instances  in' which  various  amounts  were  adjudged,  4,000  livrcs,  00,000 
livres,  and  in  the  case  of  the  arret  above  referred  to,  100,000  livrcs  wefegiven, 
in  every  case  without  what  we  technically  call  special  damages  being  proved. 
Denizart  soys,  "on  accorde  des  domiiingi^s  intdrfits  aux  personnes  du  sexe,  dans  Ic 
"  cas,  &c.,  parcefiuo  oes  ruptures  penvent  prdjudicier  tk  leur  rdputation,"  and  in 

the  case  of  the  arret  above  stated,  heavy  dau^ages  were  claimed  and  giveni* 
because  "la  demoiselle  rdfusde  se  trouvait  en  quelque  fiijon  mdprisdq  parcc 
changement  et  exposde  iH,  la  diversitd  du  jugcment  du  public."  So" as  to  the 
affront  of  Pothier,  that  cannot  bo  put  aside  from  tho  estimation  of  the  cast  off 
woman's  damages.  The  fact  of  her  being  cast  off  would  scarcely  bo  a  rccoqimen- 
dation  to  another  person' to  toko  her  up  for  himself.  It  is  for  such  reasons  the 
solatium  was  given  in  France  and  cannot  be  refused  here.  In  this  case  not  only 
is  the  promise  of  marriage  established  by  the  appellant's  o^n  lottery  to  the 
respondent,  but  in  one  of  them  will  also  be  found  his  determined  and  fixed 
refusal  to  marry  her  at  all.  It  is  olgected  that  the  demeure  i  not  proved,  and 
yet  that  could  scarcely  be  required  In  the  presence  of 'his  letter  breaking  off  the 
engagement  which  he  concludes,  "  I  don't  expect  an  answer  to  this  as  I  shall 
leave  for  England  to-night  and  not  return  for  somte  months."  Und^r  all  these 
circumstances  of  fact  found  in  her  favor,  and  of  her  allegations  stating  those  facts, 
it  only  remains  t6  say  that  by  old  French  common  lawfby  the  opininns  of  its 
more  modern  jurisconsults  of  eminence  and  authority,  Pothier,  Denizart  and 
others,  and  by  the  jurisprudence  of  our  own  Courts  of  Justice  in  such  cases,  she 

■^-  >..-^.--; ■-^--   -:..^ _  -..,^.. .■..::.-._,. tv - 
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Frl,  dis„.i««ed  W  the  ^m^  T  oIITT  "  •"  ^'f  "'^  ""«  P^""  -^-"^V 
his  second  procedure  nnmelv  th.Jr  °**  "'°"°"  ^''^ "'«  °PP«»»nt,      '     ' 

tI.o  support  of  nucha  Itiln^^^r^^  '^^  ^'««'^J""  required  for        .    ,        • 

".ptiontoreducrtl'ellifra    r:L  ^.:''^^^^^      '"^'  P'^*^"^-'  »^«  / 

sufficient  to  cover  U.q  «c W  ^;:1  ' Z'""''  ''J^.  "/P^"""^  ««"«'«»«'y  -"ows  as  ' 

The  action  being  in  da^"  j  L  ^  tr?7    ''  ""  "'^''"'''•"'  '"'  '"'^'''•^d. 
questioned  by  tbo  Court,  unJ^sft  L      '  uJ"  P™;'-'^''^  ♦hejury,  ca.not  be 

«i^eratioa   under  a    u^otC  1  ^  vT  tS"' ThVc^^f  '"  ''^  "^"■ 
otherwise,  and  even  if  disposed    to  a<W    *""\.  ^ '^"'^""'t  has  no  power 

,,  action  of  the  Court  would  br^strldtf^  "^'^    *"»''    ^"^^ 

leave  to  another  Jury  to  make  tl^^L  1  •  "  '^'  '""^'''  "'^"S"*'^*'^  ''"^ 
extend  to  esti.nate  the  dlZtii^"^^^^^^  ''  ^"^"^o.  but  would  not  " 

order  the  educed  amount  Zo^lTi^tr-  ^  '"^""*  °'  '''  "''''''  ""^ 
ThiH  would  be  a  judicial  falsehoerrecorded  uTf^''''  "«  '^'  ""'"^J  verdict, 
its  own  unauthorLd  estin,ato  for  Zttf  ,h^  T  Court,  which  would  substitute 
be  peculiarly  novel,  but  at  the  same  ti„sl  !'    ?"*'''"  Proceeding  would 

Procedure,  and  is  altogether  ^JZLT^rili^lZ'  'T'''' '' 
respecting  the  powers  of  juries  and  tri„I«  .1  P'"*"'*^  '"^  ^'"■«<» 

is  therefore  equally  untenafi^Twith  ,l!?      V"'^  '"  °""^™^  ^''«  ^'''rd  motion 
bo  affirn.ed.  ^  ^  '  "''"'  '^'  *^«  «*'''''^'  »»d  the  judgment  below  must 

be^':^;;:;^  t  ^^I'^^^rt  ^— tn.,  I  wou.d  Lave 
The  question  which'might  have  beeTr  '^  ff  ""  ^''^  -""^S^^"*  '-<i««d. 
Court,  cannot  be  M^ow  w  th  the  vH  /. 'J'  ''''"*  ""  "«'*  ^^^^^  ^^c 
doubtwhatever4hataLal!2hassu         .        ^"''  '"  ^'^''^'^ -°  »>«  »«> 

of  therecord^was  entirely l/u^^^S  "bT^J  fh^'^  ^^'^'°'' ^  *»>«  f- 
had  no  power  to  alter  the  judgment  ,  "'^  **'"'  "?'  ^'^^  ^ourt 

tint         J  1.     ,  "  "'         Judgment  confirmed. 

x;.  Girouard,  for  the  appellant.  ' 

"    -Boh.  J.  ^^/>omH,  counsel. 
i?.  Devlin 


J5)r.  the  ret^oadeBtr 


i/o«.  ^.  J.  C  ^6Jo«,  §.  C,  counsel. 


\ 
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MONTREAL,  7th  SEPTiJmBER,  1870.  "^^^ 

Conini  Duval,  C.  J.,  Cabon,  J.,  DaiijiMOND,  J.,  Badoley,  J.,  ond 


\ 


LottANQKR,  J.,  ad  hoe. 


No.  70. 


ROBERT  UEUVEY,  iifjualiU, 

(Defeiitlunt  in  the  Court  below,) 


Appbuakt  , 


AND 


\ 


\ 

^i^JLLIAM  HEilVEY, 

(PluiiUiff  in  the  Court,  beli 

/  '  \  '  RiSPOHDENT. 

^.    <|£Ld:-WIi(to  a  bcmjvt  wns  nm«l(>  in  tlio  followiiiR  word*:  "  I  horcby  will,  devl«S^aaa  bcquoatli 

"  £125  to  my  ward,  William  llcrvcy,  to  bo  ai)i)roi)riatfd  to  tlio  UniHhing  6f  his  e<|^icallon,' ' 

and  the  •■diicatloii  of  itw  Icgnfco  was  cvmplotcd  at  tlie  ti-Htator's  expense  Iwfoie  the  death  of 

the  latter,  thai  llie  accoiiiiUlHhment  of  the  o^ect  for  which  thc!  legacy  wan  given  before  tlin 

\^  testator'8  death  did  not  relieve  the  executor  ll-oni  paying  the  legacy. 

This  appeal  was  from  a  juJgmcnt  of  the  Court  of  Review  at  Montreal  con- 
firming a  judgment  of  the  Superior  Court  tlfcro,  whereby  the  defendant,  and 
appellant,  was  condemned  to  pay  £125,  aa  the  amount  of  a  legacy  bequeathed 
to  the  plaintiflFand  respondent,  in  tlio  last  *jll  flin.d^testjiment  of  the  late  James. 
Hcrvey^  in  the  following  words:  \  "     - 

"  I  hereby  will,  devisp  and  bequeath,  one  hundred  and  twenty-five  pounds  tb 
my  ward,  William  Jlervey,  youngfest  son  of  my  cousin,  the  late  JaJbcs  Hervey,  to 
be  appropriated  to  the  finishing  of  his  education." 

The  appellant  was  sued  in  the  Court  below  as  well  in  his, capacity  of  sole 
executor  of  the  last  will  and  testament  of  the  late  James  Hervicy,  as  in  his  capa- 
city of  legatee  in  his  own  right  for  one  half  of  the  successicii  of  the  testator, 
and  of  fiduciary  legatee  of  the  residue  of  the  other  half,  withfremaindeA  to  the 
appellant's  children.  -  \   \  ' 

9e  pleaded:  .  \ 

1st.  That  in  and  by  the  said  will  bequeathing  $M0  to  plaintiff,  it  was 
specially  •  mentioned  and  declared  that  the  said  sum  was  intended  for  the 
^nishing  of  the  education  of  the  said  plaintiff;  that  the  will  was  made  in  1857, 
when  the  plaintiff  was  about  14  years,  and  that  the  testator  died  in  April,  1864> 
when  the  plaintiff  was  afeout  21  years;  that  at  the  time  of  the^tcstator*8  death, 
the  education  of  the  plaintiff  had  been  entirely  finished,  arid  at  the  expense  of 
the  testator,  and  that  the  object  of  the  said  legacy  had  been  entirely  accomplished ; 
"and  that  in  consequence  the  plaintiff  was  not  entitled  to  tlemaod  the  same  from 
the  plaintiff. 

■fiu  pleit.'  ■  xhat-ptaintiff  was  indebted  totcstitor  in  a  inuoh~hn] 
the  ampunt  of  legacy,  and  that  the  same  was  compensated  therel>y. 


~v. 


r  tr'     ^^  '"j'^^;»»,->«s-»^=-is- 


-pf.-n 


CQIIRT;0F  QUEEN'S  BENCH,  1870. 


\ 


291 

3rd.  Difmu  en  faii. 

Tho  rospondont  aasworol  that  it  wm  not  «  „  i-.- 
.hould  only  bo  valid  and  bo  ,»aid  „  vl  of  b.^  1  '""  ''  '^'  '*«"*'^  '^^^  '' 
at  tho  timoof  tho  testSor'l^eatrX  i^;  ^'"r  ""*  ^'"8  -'"P'^'^d 
n^tejy  and^thout  conditio^. ;  „„d  ^S^^l  T^Zlr  ^T  "'"" 
finishing  of  his  odacation  "  m^oly  e«rc88ed  Z  ■  .  .  .  "PP^Pnatod  to  tho 
•node  in  which  tho  money  ShcrrhM  ?  '""'"  "^  *'"'  '"«*"*«'  «"  *«  »'"' 
That  tho  education  of  tlL^S^  t ^  n  1  Jr"::!:*  "^  ^'^'^  '^-*««- 
death,  and  that  if  ho  had  dcsirnd  »h„!VK  7  ^  '''"S  '^'^'V  ^l^*  t««titor»8 

have  revoked  it.    And  thatr«tt  a   1  :^7.''""''  "***  ^"''^  "^«'*'  ••«  '-'^^ 
rop,atodI,  admitted  tho  loja  y  to^  u"  and  l!"^''  '"•''  '"  "^P""''"'  ''"'^ 
And  that  with  regard  to  the  'licked  indebtedn"  «  jf^^^^^         '^f  "«  P'^^"-*' 

Upon  these  issues  evidence  y,l  taken  in  til  ^"?''''?"''*^^- 
to  establish  the  indebtedness,  and  tlfoo  thit  th«  '  T  ^^  ^''^  "PP^"""*. 
finished  before  the  testator's  death  tIo  lattrnf  "'^"'^''"^  «  '^'^^^-^^n  was 
•d^rtted  ;  and,  in  proof  of  tho  W  o  toL  ?""  '^.'  '"'^'""  ^"" 
Jan^es  Hervey,  «  brother  of  the  rcUnrenfand  Mr  T  T  T-  'f^ '"*''*  -^'•' 
in  the  employ  of  tho  testator      r„'r!K  *,.  1  "^onnthan  Findlay,  formcriy 

\L8wderandMr.  J  M  C^^^^^  ^ho  respondenf^samined  Miss  Janf 

f  The  result  ,of  th  L^L^^^^^^^^  thrrdlZ'"''  1'''"  "PP^"«»*- 
Wtator  wis  an  old  bneh7or,tLi  g^ ^^^^^^^^      .^"^^  "P  ^  ^»"-  ^ 
bUh^r  and  sister  lived  with  their  mothJ  »^     T      .'      ^  '*'«P«''dent  and  his 
atlChieago;  and  at  tho  rec,ue  t  of  I  fVf   "^  "^ '*"'"''"  ^^  *''''  '««^tor, 
him  as  members  of  his  rSfr^sidt  ""h  ^  """'^  ^  ^^^''""^  *«  "-  -'»'' 
the  time  of  his  death  in  th^  yeaT  SM      DuW^  '^  • '"'  *'.''"™^'^'-^'^»  ^851  to 
by  tho  testat/r  in  every  respceras  if  tho.  1    T    ,".  T'"*^"^  '«™  ^"''t^'i 
with  everything  they  wartersl  th..77     .  7'"'''™"-     »«  Provided  them 
eve^  way"^.  apparent  Tu'.T^Z  a  bit   ""'  "'1  ^^"'^«  '^^^  '" 
stated,  Very  particular  in  asccrtainin  "Cat  beZ      fT' '""'  "  ''''  ^''"'^ 
•entries  were  made  in  his  books  ofTcoor  T  f     T       •"'  ""'"'y'  '"^'"o^nda  or 
in  the  clothing,  mainten„X^^^^ 

entries  so  made  which  were  rdied  upon  Wth/„    T  ''"'^""  '  ""'^  '»  ^«»^^tho 
edness  by  the  respondent  to  bin      ift^V^fhl       T  ""*u  "'  ••"^'««*'"S ««  i»debt- 
becamo  tho  solo  feting  JZ  of  ^  '^^t  t  • '^  r^'  *'"  "^P^"""'      ' 
absolute  owner  of  ono  half  k  it  a«  1  T      T'  ^        "^  "*  ^'^^  '"•»«  ^'""^  tbo 
the  other  h.lf,  subject  riivl'Tr*'  ""^  *^°  ««^»<^r  «f  the  residue  of 
Being  possessed  of  the  110^17         "\ '"  ''  '"  '"°'  "^  •>'«  "''"d™". 
in  favofof  each  of  whorf  bealTJa?'^'?        was  applied  to  by  thechUdren, 
of  the  respondent  formment  of  1  ^^  '^'  ''"  """"  *«  ^"* '»  fi'vor 

-do  a  p'„>posi,ion  to^he^^^t^^^^^^  The  appellant  first 

further  delay,  action  was  brouS:trr:c:t1^^^^^^^^  ^-    . 


lO'l  Wllllun 
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,^'i„!,''''"">  r'n'i't'ff  oMglit  not  by  ronHon  of  such  mutters  nnd  tljings  to  bo  barred  and  ,,.x 
Wilii«mllor».y  vc„t^,j  fron,  obttiiniiij,'tlioconcIuHi()nH  of  IiIh  ilcoliirntion  in  tliis  cauHo  fyled  ;  doti 
di»uiiH8  the  Hnid  pleaH,  nnd  doth  condemn  tlio  Haid  dofondunt  in  his  said  "^inpu 
citioK  to  pay  and  satiufy  to  tho  said  plaintill"  the  nuni  of  8500  currency,  amount 
of  tho  l"rncy  bc»|noathed  to  tlio  said  j.!  lintilT  by  tho  lato  Janicii  llorvey,  in  and 
by  his  last  will  and  testament  inado  and  ni{,'ncd  in  tho  form  of  an  oloj^nlph  will 
nnd  bcarinjj;  date  tho  7th  day  of  March,  IS57,  with  interest  upon  tho  said  sum 
of  $')M)  from  tho  ^onth  of  October,  18«7,  date  of  tho  service  of  process  in 
this  cause,  until  ftctual  payment  aiul  costs  of  suit;  dUtmiln,  dr. 

This  jadsment  was  confirmed  ill  review,  .'Hst  March,  ISO!),  T()|UI',\N(;e,  J., 
^        'UwiBKAinmY,  A.  J.,  (MoNDEt.KT,  J.,  dissenting.) 

.■i ^"        MoNDELET,  J.,  dissented  in  review  on  tho  ground  that  flic  legacy  was  fot  a 

particular  object,  and  tlio  oltjeet  having  been  accomplished,  tho  legacy  lap.scd. 

ToiuiANC'E,,  J.,  for  tho  majority  of  tho  court,  liol  1  that  tho  accomplishment  of 
tho  object  for  whicli  the  legacy  was  given,  before  the  death  of  tho  testator,  did 
Jiot  relieve  tho  executor  from  tho  respo^ibility  of  paying  the  legacy.  In  support 
M  this  opiinon  tho  learned  j[udgo  cited  "  Kcdfield  on  Wills :"  That  courts 
of  ctjuity  wouldjiot  compel  the  legacy  to  bo  applied  to  tho  special  purpose  in  tho 
will  mentioned;-  In  Jiuilon  vs.  Cooke  it  wasj  decided  that  if  a'  legacy  wore 
bequeathed  to  an  infant  to  bo  used  for  jupartioular  purpose,  nnd  it  9»Hjld  not  bo 
KG  applied,  it  would  nevertheless  bo  due,  to  be  applied  in  some  other  m^\m:  As 
to  the  plea  of  compensation  it  was  not  available.  Tho  lata  JaijiW.Hervoy, 
jis  appeared  from  bis  accounts,  was  a  very  cnroful  man  an^niarkod  every  item 
of  his  expenditure  with  exact  precision,  but  although  ho  kept  pti  ac^unt  of  the 
advances  made  to  tho  plaintiflF  there  was  no  jproof  or  even  probability  that  he 
intended  to  charge  them  against  him. 

ILnrjj  Stuart,  Q.C.,  for  tho  appellant :— tho  allegation  of  the  first  plea,  that 
,tho  object  of  tho  legacy  had  been  accomplished,  was  established  by  the  admission 
ipf  the  plaintiff  that  his  cducation^was  completed  at  tho  time  of  tho  tcBtator> 
^mXh,  wliich  occurred  in  l8G4.  TKo  bequest  was  made  in  1857,  when  the  . 
^aintiff  was  at  school,  and  intended,  as  tho  will  clearly  expresses,  to  finish  the 
c^atton  ;  tho  object  of  tho  testator  being  clearly  that  tho  plaintiff,  in  the 
cvd5,t  of  his  death,  should  continue  his  education,  and  ho  thereby  provided 
meankfor  that  purpose;  a  very  limited  amount  for  children  of  tender  age, 
shewing  %it  ^te  testator  did  not  contemplate  liberality,  but  merely  to  secure^ 
those  distant  ij^ifcs  an  opportunity  of  supporting  themselves*  when  their  cduca* 
tion  slpuldle/filii^hod.  The  education  having  been  finished  at,  tho  expense  of 
the  tcstator^forc  his  death,  the  intention  of  tho  lc<^cy  having  been  attained  at 
.the  testator's  cost,  the  legacy  lapsed  by  tho  accomplishment  of  tho  object  for 
which  it  was  made. 

As  to  the  second  plea,  it  is  abundantly  proved  that  the  debt  is  due  by  the 

plaihUff ;  in  fact,  tho  plaintiff  admits  under  examination  that  the^  entrijjs  arc 

correct.     The  attempt  to  construe  the  legacy  into  an  intentional  gift,  or  release 

!5.!^lf"!'^'i'^^  *^°  ""°S°*^°°  ^^^  Uie  ropavment  of  the  advances  wna  ^»vnr^^ 

TS^ndcd  to  be  entorced,  cannotT^  maintained.    The  waiver  of  the  right  to 
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tlomand  tho  payment  of  ntonica  Airniihod  is  not  to  bo  ihfcrrod  from  tho  foot  of  ""'"*'  "'"'* 

rho  loRBOy.  \  IlW,oy"'"" 

Tluj  debt  hns  boon  olonrly  proved,  and  it  h,  of  oourao,  Lpowibio  to  proxumd 
0  Kift,  or  relcaao,  or  a  waiver  of  any  rigUt.     Tho  law  on  thik  poinf  adtoita  of  no 
'  doubt:—  \ 

"  Whot«  a  creditor  bequeaths  a  legacy  to  his  debtor,  ond  eiUier  does  nDt  nolico 
"  tho  debt,  or  mentbns  it  in  such  monner  os  to  leave  his  intention  doubtful,  and 
"  a^er  bis  dqoth  tho  securities  for  debt  arc  found  uncancelled  \mong  tho  tosta- 
"  tor's  property,  tho  Courts  of  Equity  do  not  consider  tho^ogaoy  to  the  debtof 
"  as  necessarily,  or  oven  prima  facie,  a  rclouso  or  extinguishment  of  tho  debt." 
{2,  Williami  on  Execulor$,f,  1,173.) 

Tho  appellant  submits  thot,  under  these  circumstances,  tho  plea  of  compcnsn- 
tion  ought  to  have  been  maintained,  and  thb  Jegncy  declared  set  off  and  cktin- 
guishcd  "by  tlje  debt  owing  to  him.  I 

Tho  defendfint  would  again  refer  to  WllliarAon  Execufon,  p.  l.lT^^wljcro 
tho  law  on  thi*  point  is  distinctly  stated  :— "  Where  a  legatee  is  indebted  to  the 
"  tcHtntor,  the  Executor  may  retain  tho  legacy,  either  in  part  or  full  sotisfactiOn 
"  Of  the  debt,  by  way  of  set  ofTj  and  ithus  been  held  that,  in  a  suit  by  i)  legatee 
"  to  obtain  payn^ent  of  tho  l%icy  out  of  tho  .assets  of  tho  tcstotor  in  a  due 
"  course  of  administration,  tho  executors  m^ay  retain  so  much  of' tho  legacy  as 
"  is  sufficient  to  satisfy  a  debt  duo  from  thq  legatee  to  tho  testator,  although  tho 
J'  remedy  for  such  (Jebt  was,  at  tho  time  of  the  dciith  «f  the  testator  barrefl  bv 
"  the  Statute  of  Limitations."  '     \' 

The  intention  of  the  testator  being  clear  and  the  indebtedness  of  tho  rcspAn- 
doiit  well  established,  the  appellant  lecls  conBdent  that  this  court  will  mnintiSjn 
the  present  appeal  and  dismiss  respondent's  action. 

./.  ./.  //.  Mbott,  QC,  for  tho  respondent :— As  regards  tho  pretension  th-. 
the    legacy  was  compctisuted,   tho    respondent   insists   that  no   indobtodnes8\ 
towards   tho  appellant   was  created  by   ti.e  fact  that  the  testator  maintained^ 
and   educated   tho  children  ^whilo  residing  with  him ;   no  intention  of  bein- 
repaid   these  sums,   or  of  demanding  or  exacting  repayment,  appearing  ever 
to  have  existed    in    the  mind  of  ihc   testator.      In   fact  it  would  at>Vo»r 
from   tho  evidence   that  ho  stood  of  his  own   Ireo  will   towards  tlie  children 
m  loco  parentis  ;  and  had  nl?  more  Idea  of  charging  the7u  with  tho  expenses  of 
their  bringing  up  than  a  paront^ould  have  had.     The  evidence  on  this  point  irf 
very  explicit  and  decided.     Mr.  J.  M.  Lawder,  who  was  apparently  an  intimate 
friend  of  the  testator,  was  in  liis  employ  and  had  charge  of  his  books,  and  was 
aware  of  the  nature  of  the  rcl^tTon  between  tho  widow  and  her  children  and  tho 
testator,  states ;  that  tho  testaipr  always  expressed  his  a^jction  for  tho  respon- 
dent and  his  brother  and  sister,!  declaring  that  ho  cared  for  them  as  much  as  if 
they  were  his  own  children ,  thk  ho  would  bring  them  up  as  his  own  children  • 
and  that  as  long  as-hc  had  a  house  ho  would  share  it  with  them.     And  he 
explains  tho  rea§pn  why  the  iten^s  expended  uponlhe  children  were  eotered  at 
all,  namely,  that  the  testator  wa^  a  very  particular  man  in  business;  kept  a  very 
exact  account  of  everything  spei^t;  and  insisted  upon  having  every  halfpenny 
that  was  Mid  nnt  BrOMrhr  ont^ed.    B»t  W  J^m..^^  tha^^f^ 
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"»fAi;;;^ '««''««'«  U,o  Intention,  of  uTiiiliirZ^  ~ 

•»  tl.o  way  of  Hu„„      '^  X  .2   "'r"  '■"'^  ••^•«"'i'^«J  bcnofitH  from  tl.o  to«(utor 
were  cntornd  „«  Zo  C   ^luZr'P"'. "'"  f "°""'"' '  '"-^  ^''^  -" 

•I'i^"  liovo  boon  „„y  Hu  I.  •  .t  r   *^  '  ''-'«"-^'  '""■'  ""  "''^  J^^J"««,  could 

«l.o  rc.s,H.„de,.t     tL.  '".""'  ''"'  '^  '••"■  '='''"'•"''.  «"«  "f  Worn  i 

^o.ow  Utuitou^AiT't;;;:;::!^  ';^:::j  ;^ ;:  :-!^",;^  ->«  --. .  > 

p.rsons  and  their  cditeiition.  ^  ''"  *^"'"*'  °^  ^'«^'' 

.'"..»  for  ,l,e  purpc.  „r  b.5„.p.„j^  „     ^ZL   ,1    i."i.Wr°; 

iiuiuing  10  anew,  that  ho  mteiwied  his  bequest  to  lanse  in  fhn '«.»<,»«  «<•  *k 
A,  to  tho  pretcMW  of  KUipcnBaliou,  the  n!.JoDdoiil'.™  jwt  il.-,  i,  „„ 
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Aiul  ho  rcfijin  to  tiio  ofbn  of  MaUnuiKt  k„  .k  •.     ~  " 

liAVitvtY,  J.     Tho  lute  JuincH  Ilcrvey  by  I.jh  will  L. ,    , 

to  tho  pinintiff,  8»„tcd  in  tho  will  t«  '^^Y '/'"  ^'1' «'''I»>J  " '"""''y  lo«acy 

Iho  chiWrnn  ,  .nZ  k     '^TV    '""  '~"''"'  *''«  t«st«tor  novcf  intended  to  nioKc 

//c»r^  Stu.r,,  (h.  for  tho  .ppoHant.     *""''""''"'  """'""'^  ""«nin.ou«ly. 
^. ./.  6\  ^li4o«,  ^  C,  for  tho  respondent 
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^  •  MONTUBAL,  30th  SEPTeHBER,  1870. 

,  -,  Coram  Torbanck,  J. 

No.  1781. 

Founner  dU  Pre/ont.une  vs.  La  Corporation  da  Comii  a.  C^amlf,. 

proof  «ult,"  «uol,  commltteo  cxooXd  ItT^l™       "     """*■  ""'"""y  ""«••  •»««  Afe- 
.  ";>«6«o  *a//,  court  hou^^S  offlt'^nH  «     "'"""•'""»  «"  ^o  coMtruotion  of 

..ot  hold  «.em.,v«,  ,„.po„^b,e  rorrr:;^ SjntiX  cl^^^^^      "'"  ♦-"^  -«-'«« 

J;:a  w'  the  oo?n;  if  SaSr  leTT  ,^  'r:^"^  -^-*  *^« 

tha^  at  a  quartorly  me^tin^of  r  P  "      n   f  °'''"»'«'» "^^^he  plaintiflF  sots  forth 
Btruction  of  aroristrv'offiljgr.?;.^"  *'^  P!!"^""  ''  '-<^.  '"'<i  the  con- 


COlirt  house,  and  ^  tiw  tionstrnot 
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rwftJIIlim'.  ♦.,  *nd  imttt     that  a  oommittm  of  Ihreo  wna  immmJ  bjr  th«  conncrl  to  aequira  Innd 

'•t'um'r'lk.'""*^  |rf)«§m«wl  fo,  fho  coMtruotinn  ol  .»  building  ftw  n  r«Kliitry  offico  »n.l  eourt 

«  h«wbi|      |,„„^   ,  ^  ^j,^  oon8i<yr»Uon<i,  ohargiHi,  jsNuiiw,  «t  condlll»n«,"  Hut  thp  Com- 

•iiittw',  or  «  «rt|^%.  shotfM  thinit  pn.por:  tll»t  the  '-•^mmlttee,  or  a  mi^orlly, 

.      •  WOK  by  tlio  by-law  i.utfcoffii«i«i  to  cnuM)  to  bo  constructed  for  tho  coiinoil,  an<l  nf 

^'  itucewt,  on  thci  land  it  #liouUI  oc<(uiro,  n  auilabli)  huiltliii}^,  uitlivr  in   liriok  oi 

»*ono,  with  a  ffro-pmor  vnult,  Ao. ;   timt  this  oomniittoo  was  compo«<)I   of  I). 

(J«Mi«oii  Lnrwqiio,  Juan  Baptinto  .Io<loirt,  an<l  Touaiinint  IkUourany,  all  inomtwrH 

of  tho  council,  provided  novtirtlml.M  that  tho  Couunittoo  Nliould  not  bind  lh« 

council  for  tnoro  timn  9'2»{)Q;   tlint  thin  coniniittM  and  plaintiff,  on  tho  llth 

iWi'uibor,  IHlUI,  nmdu  an  nKreeiuunt  for  tho  oonntruotion  of  tho  building,  ami 

/  Hie  prim)  wna  to  bo  8»3B(),  if  tho  dofcnd.inta  drew  money  from  tho  (Jovornnionl, 

i  ;  «M<J  62(HM>  in  tlio  other  oaw;  but  in  any  ciiw,  tho  (lofundania  went  not  to  pay 

^     liioro  than  «20t»0,  for  tho  FabH'Juo  of  LotiKUouil  gave  tho  ikfondnntH  Uut  liind 

riquircd,  with  an  old  iit«n6  houno,  Kivinn  aulfiaitint  nmtoriaU  lor  tlio  now  build- 

i(%  and  proniisod  to  |»ny  defondnnta  3800,  and  addi/iK  tho  govornuumt  monoyn 

81550,  tho  Huni  tptnl  wun  Sl.JBO.     That  tho  plaintiff  bt^an  tho  fulUlmcnt  of 

hii  controot,  but  on  tho  Slnt  Dccombcr,  IBtJtl,  tho  dtofondanta  directed  tlicir 

SiJcrptary  to  notify  tho  plaintiff  to  diHcontiimo  bin  work,  an  tho  counoil  would  not 

bo  reuppMuiblo  lor  it,   and  a  notification  won   accordinj^ly  made  on   tho   2nd 

■J...  January,   1807.     That  on   tho^fith    February,  1807,  <J^  plaintiff  notified  the 

clefenduntH  that  ho  hud  biv^'im.  tho  work,  bou'^ht  »torio^n|j>lk()od,  and  trnuHpirlod 

it   to   tho  pliico,   iind  ciupUiyed   WDrkuieii,   and   prorlWbtl   against  tlitm   for  ul' 

dumujjcs;  ond  tjio  defondantH  having  i)er«istod  in  their  r»holution,  tho  pluhitiff ' 

could  not  oxoeuto  Ium  contruct,  and  dufondanti  aro  bouml  to  indemnify  him   for 

tfclays,  for  Iohb  incurred  by  him,  and  g«tin  whioh  ho  was  proveutod  Innn  making  • 

^    and  ho  htiM  n  right   to  an   indemnity  lor  tho  nonconhtruotion  of  the  entire 

building,  which  bo  oHtiniMteH  at  ;slOOt) ;  und  ho  him  a  right  to  demand  another 

8um  of  81000  for  cxpenstH  incurred  by  him  in  tho  purchuso  of  materials,  their 

tronsport,  nndMe  wages  of  workmen,  and  loss  of  time,  itc. 

Tho  concluffflll  was  for  8:i000„witli  a  rosiliation  of  fbo  cpntraet  of  tho  Utii 
December,  18G0  ;  but  if  tho  defendants *hould  offer  to  allow  pliiintiff  to  conlinuQ^ 
tho  work,  tben  theoonelu«ion  was  for  ijdOOO  damnges,  attd  costg. 

Tho  defendants  pleaded  a  variety  of  matters,  ond,  intclmi'i,  that  tho  comniitt 
cjtccedcKl  their  a\ithority  under  tho  byc-Iuw,  which  did  not  authoriio  the  c^, 
struction  of  ,a  public  hall,  -and  tifat   tho  contract  In  several   other   respects 
deviated  from  tbo  nuthority  given  by  tho  bye-laW. 

After  art  oiifjuSt^j^,  the  case  was  submitted  to  tho  judgment  of  tho  Court 
on  the  merits. 

;  ^  Tho  !'nP0'"t'>nt\^gMpi>ni^Jo  the^Court,  is  whether  tho^oomniittco 
appointed  to  do  tho.«|mHM^p|Dir  autb^rity^*  .  ^ 

The  byo-lttw  in  nu|^Ht|p^thcse  woftM^'^J^n  coDwJqucnco,  qu'  un  comitrf  |. 
composd  do  3  niembf  ^m^d  par  co  cMPi  flfji.  d'acqmJrir  pour  lo  conscil 
municipal  du  comtd  *j  Chan%  et  aux  frais  d'icolul,  un  terrain  situcUu  village 
do  Lons;ucuil,  chef  lioii  duj;niatjLdo„(aiuubly»daDaW 
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construiro  une  hatiUepour  lo  bureau  d'cnr^jgistrcmeit'dtt'iJlt  comte  do  Chambly 
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/^ 


lilt  <  imiM  (111 


obaritM,  rlau«»i,  .t  co„dUlop«  .,ua  lu  .lit  oo„,H.<  ?,u  |„  ,„„j„Htd  du  dJtfoiiiiUJ Ju- iim'JJ.^oI^u.W 

gera  4  pr,.iKw,  <>u  aoooptor  tout  tvrr.iin  <|iii  |N.urra  (in,  ..ffort  nil  dit  oomlUJ  gratull*.    ' ""  *" 

metit  «t  A  U,lli«  oon«lddratloii«,  cXmv^n,  olauw-.  ot  oon.liUo...  ,,u'||  Ju«.,ra  A  pro- 
p.-.,  «t  .,u«  lo  dit  coi.,it.«  ^^  liB,n»joritv1  dt«  iiHMi.l.ru.  du  dit  omtli^  ..oit  oiost 
rwr  lo  pn'H'rit  u^vS^'xim^^^.'K^  a  piii»..r  nclc«  A  rot  ..ffot.  Quo  li.  eotnilt< 
ou  l«  n.«J«rU<«  ^TpJ'ryPit  <5o,,,i,.5  joit  ot  c-l,  p„^l5  pn<H.„,t  r.^„l.,„.ont, 


ut  nux 


|u  dit  ooniwil  inunioip.il  du  oimitil.do  ClioAibly 


I  if  (I 

lj,<ru-4i||,  ||p|  /„i/,w  ,y»y„  (.,»/,/«  Rur  k-  lorrtiiii  .|u;iL  ncquorrn,  iwit 
'*^^l)n.|ucii,  M»,r  line  coitiv  il'iiHii  ilimniiiim  coiivniiiblo  A  IVpniUVO 


Ju  »'»f#SPyV"«Uri}  QD  .uroti?  If.  awhiv**  du'  dit  Uureau  d*  Knregiptrcni'ctitiot 


J'lfiie  ihiir  «/,:  ./uKi't*  d* copitd  diuiM  co  ot»iiiti<. 
^  Quo  la  dito  iMltiKRo  «cra  coniiJruito  do  h  di.iM.iwi^t. 'rt  do  irmnni»\ro  (|ui 
pom  in:x6  cofivonabjo  par  lo  dit  ortiuittJ  ou  pir  1 1  n.i.jbriH  d.m  iiicnibruH  du  dit 
t'oinif,<  r,ui  oHt  par  lo  pn'sont  autoriw?  A  fairo  lalw  la  dito  bAtinno  A  telle. 
coi.di(.ou,r  cl  do  la  ninni.\ro  <,uo  lo  dit  ooHiit<$  ou  la  maioritd  don  luciubrc. 
d  n-olui  jufifcra  A  propon." 

Further  on  tho  b>c-law  Hnyn:  Knfln.  quo  l<^§.„nitd  Hoit,  cortiposi'  do  MM. 
Omon  Lu  Hoc<iuo,.Joan^lapti.to  Jodoin.otT.uSraint  B.St«urnny,  touH  nion.bn..H 
«c  CO  conso.ljVt  (pio  tout  co  quo  IcH  nioniBros  du  dit  comit.5  ou  la  mnjoril.'. 
d'iceux,  ll'innt  pour  Ich  ilnn  ci-dcHsuH  ct  notaiiin.uiit  pour  i'acqul«iti«M,  la  con. 
»>ruclionotl'entrotiond'un  bureau  d'onn^xistrcniont  dana  oo  coiJitc^  ct  d'uno  cour 
do  justice  do  conit.5  pour  ce  couittS  ot  pour  la  conntruction  et  lo  niainticn  d'uno 
voAfo  A  IVprcuvo  4lu  fou,  pour  la  conscrvution  dos  arcbive«  du  dit  bureau  d'cn- 
icgiBtivnicnt  do  co  coiut.5  ct  do  la  dito  cour  do  j^8tico  do  co  couitd  solt  ot  est 
par  lo  prc^.iont  rcj,'loinont  ratiOd  pur  co  eonsoil.  "  Pourvu  toujourB  quj  lo  dil 
oomitd  n'cngngo  puH  co  conscll'pour  uno  boiuiuo  piuH  forte  quo  ocllo  d6  $2000 
lU-tro  prolovc<o  sur  Ics  propriittt^^  iuiposabloa  do  la  uiunicipalitd  du  comtd  do 
Cniinibljr." 

It  will  bo  noticed  tliat  tho  authority  given  to  tho  commlttcQ  Ij^  ttio  council  is 
*"  ndtau.niontjDur  f  ^uisition.  lu  oonalruction  ot  rontrotio.\  d'un  bureau 
U  hnregw|j|>,rdiKi8  CO  comtd,  ct  jl'uno  cour  do  justice  docomtiJ  pour  co 
f«on»te.  et  ^ff  la  construction  ct  lo  niaintlen  d'uno  voft to  A  I'dprouvo  du  feu  i)our 

a  conservation  dcs  Archives  du  dit  burouu  U'Enrt'gistroment  do  oe  comtd.  ct  do 

la  dito  cour  do  jjustlco  do  oo  cointd."     j.     %  - 

Under  this  authority,  what  was  the  action  of  tho  Coinmittoo  ? 

Thoymado  an  agrceinont  with  the  pkintif,  by  which  ho  bound  lumself  to 
construct  tt  building' referred  to  in  a  pkn  and  l^ocification,  '»aveo  entonto-et 
explication  entro  log  dites  parties,  quo  Jtpla'n  et  dcvis  do  oes  oUwagos  sera 
divlsd  en  trois  parties  pour  Ics  deux  premiers  dtagos  et  en  iino  «oulo  partio  pour 
lo  dernier  dtago  do  22  plods  ohaque,  la  premidro  partlo  pour  I'usage  de  la  cour  ' 
do  justieo,  pour  lo  oomtd  do 'Chambly,  la  deuxidme' paHie  sera  pouroelle  du 

— im^ — ^*?;-=  =  ■*      *      ■    .'■-      ■  ■     »         *  — **T^ : ■  _  J  — X-. —  r-r    ■ — ■ — — — — — — — ■ n ^ _  ■.    .■ : — - 
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^         cnrcgifliicmoul  du  Ult  OOlttltf  do X'hanibiy  et  la  trowi^me  partie  soT 
pou>  celle  d'uno  salle  publique  A  1'A.ge  do  la  paroisse  do  Longueuil  ot  tol  quo 
lo  tdat  est  moDtionne  et  B^ifi<$  nux  dits  plaa  ct  dAvia." 
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objecting  to  the  con.b.Bat,orf  of  a  public  hall,  wh\h  they  did  not  ask  for  with  1 
registry  oflBce,  court  house,  and  Ere-proof  vault      \  ' 

Jltt?  rr !°  *'''  "";''"''""  ''•"*  *'*'  CorpoVion  cannot  bo  bound  by 

"-^     •      ciii"«^""\"*!.  r'f '  "'"  '''"°^^'  ^•^'^  ^'""''  «t«Xon8idering  that  the 
^         ^St  CTl",^^^^  ^'""""'  ''''''*^'  ''^''  «^P*«»»>«''  ISGcf  plaintiff^ 

-•"         tTe  colacLH-Tf       ^"  T'''  °°"^'''™^  "P""  ^'^^^  Ify  said  W^feL^  by 
bu^ldin?      7  '^  '"^'■''^  "'"  ^'^^  tho  plaintiff  for  the  construction  if  a 

-        and     Cour  do  Justice,"  doth  maint»b..-del|ndanf s'  first  ploa  =« J  tan<o  and 

dismiss  plaintiff's  action  and  Je«Ke«./e,  with  costs  rf»Wa.A&c. 

■     w       '    /.  x^  .        „  Action  dismissed.   • 

.VpreaM  »t  0«»Me^  for  the  Plaintiff.  '  ., 

/  ,  ^'?'oarJ  6W/e»-l  ()./^^'.,  for  the  Defendant. 


Held:— 


SUPERIOR  COURr,187ff.^ 

>«.  MONTREAL,  3PTH  SEPTEMBER,  1870. 
';  Coram  Mondelet,  J. 

■  '       ^    .  No.  19V5.  '  . 

^yinniiig,  et  al.  y?.Leblunc,etal.  _    .. 

Capias,  bail,  contbainte. 

■'!!',?m^,r„"''"r''*''.-^''-^^'^'-  **■  C- for  a  defendant  arre8te,lupdJr  cap/a,  arfm»on*«. 

_  On  the  6th  June,  1868,  the  plaintiffs  instituted  ^n  action  against  one  E.  C. 
eraser,  tor  §1818,  accompanied  by  mpm  ad  respondendum,  under  which 
Fraser  was  arrested.  On  the  25th  June,  16168.  Fraser  was  rdeased  from  custody, 
having  given  bail  Under  Art.  825,  C.  P,  C.  (C.  S.  L.  C,  c.  87,  s.  10).  The  sureties 
were  C  Leblanc  and  A.  Blache,(Qow  defenaau...:  "^^^  bond  wa»  in  tho  usUal 
jorm,  the  bail  undertaking  jointly  and  severally .«  for  and  ou  uJ  -^  ^'■ 
Fraser,  that  ho  will  surrender  himsblf  into  the  custody  of  the  sheriff  of  , 

«  frT  '/.      T  "'''''"'*  '"^  *"  ^""^  ^y  """y  "^'^^^  «f  sai#  Qourt  or  of  any  on, 

of  the  Judges  thereof  made  as  by  law  provided;  or  wi^in  one  month  after 

^  service  upon  him  (Fraser)  or  upon  them  (Leblanc  &  BlacL)of  such  order,  and 

^^a    in  default  ^fhisso  doing  he  will  pay  plain  tifib  their  debt,  int.r...  ^n.! 


00.1.  J  and  ill  ih|.  event  6f  said  FrjJser  not  sVsurrendcVing  hims^Tf  S  pa^ 
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'•as  aforesaid,  they,  (Leblano  &  Blaoho,)  hereby  jointly  and  severally  promise 
and  undertake  to  pay  to  plaintifla  their  said  debt,  interest  and  costs  to  the 
"  extent  of  $2,400." 

On  the  27th  April,  1869,  judgment  was  rei^dored  against  Fraser  for  the 
amount  sued  for,  interest  and  coste,  and  the  capia\  declared  valid. 
Fraser  failed  to  fyle  a  statement  of  his  affairs  as  Jpquired  by  Art.  766,  C.  P.  C 

en  or  °"  ^^'  '"  ^^'^  '^°^  ^"^  ""^  *''''  ^^^^  '^'"\«'  ^^^^>  ^^'^er  same  section 
dt  t.  8.  L.  C.  c.  87,  and  Art.  766,  C.  P.  C,  ordered  to  bo  imprisoned  in  the 
wmmon  gaol  for  aix  months,  and  an  order  to  thelsheriff  i^ucd  accordingly, 
trascr  having  fled  thacountry,  copies  of  the  order  ^ero  served  upon  the  bail, 
with  notices  requiring  them  to  produce  and  surrentifjr  him  to  the  sherfff,  as 
required  by  the  order,  and  as  their  bond  stipufiTtcd.  Th^  failed  to  do  so  within 
the,  month  limited  in  tho  Bond,  and  Plaintiffs  then  instituted  this  action 
against  the  bail  on  the  bond  for  the  recovery  of  their  judgment  against  Fraser, 
interest  and  taxed  costs,  as  well  as  those  incui;red  on  tho  order  to  imprison,  and 
'they  also  prayed  for  contrainte  par  corps.  Judgment  was  r^dered  20th  Oc- 
tober, 1869,  in  their  favour  ex  ^a,<e  for  .the  sums  claimed,  without  pronouncing 
on  the  demand  for  contrainte.  Fi.  fa.  de  ioni«  issued,  but  the  sheriff  made 
returns  o(  nulla  bona  against  each  defendant;  their  property  having  disap- 
|//peared  since  the  execution  of  the  bond.  "^ 

^  On  the  27th  of  May,  1870,  the  plaintiffs  obtained  a  rule  against  the  defen- 
dantsm  Ihcse  terms:  "  "The  Court,  ^  doth  order,  inasmuch  as  by  the  judg- 
ement rendered  26th  October,  1869,  the  dcfendapt  ji^ere  jointly  and  severally. 
'  adjudged  and  condemned  as  cautions  Judkiaires  to  pay  and  satisfy  to  plaintiffs 
•the    sum    of42099.80    with    interest,  &o.,   inasmuch    as    subsequently  a 
''writ  o(  Fi.  fa,  de  lonis  issued  against  defendants  for  the  recovery  of  said 
'I  sums,  which  writ  has   been  returned  with  return  of  nulla-bona ;  inasmuch 
I' as    the    defendants    do  jointly    and    severally  neglect    and  refuse    to  pay 
'I  plaintiffs,  though  requested,  said  several  sums  with  interest  and  costs;  and  inas- 
''  much    as  by    their  declaration    in    this  cause  plaintiff^  duly    prayed    for 
''contrainte par  corps  against  the  defendants,  and  inasmuch. as  said  defendants 
"  are  contraignalle  par  corps;    that  a  writ  of  contrainte  par  corps  do  issue  in 
•'this  cause,  directed  to,  the^hgnff  of  Montreal,  ordering  said  sheriff  to  arrest 
the  bodies  of  defendanM>d  each  of  them,  ^ind  to  imprison  tliem  in  the  common 
gaol  of  this  districted  to  detain  them  until  they  pay  to  plaintiffs  said'sum  of 
^82099.80,  &c.,  &<^.,  and  <tost8  of  this  proceeding,  &c.,  &c.,  nisi  causa,  17th 
June,  1870."  Blache  having  left  tho  country,  Leblano  alone  could  be  personally 
serYed ;  he  appealed  by  counsel  to  6hew  cause  and  obtained  leave  to  file  a  writteh  . 
contestation,  which,  after  alleging- certain  facts  to  invalidate  his  bond  (of  which 
however,  at  the  enquete  ordered  thereon,  he  adduced  no  proof),  further  set  forth 
that  r  "'^i '■■'-,.  ■_^;;:J.     - 

"Les  dites  cautions  (defendants'^  ne  sauraient  C-tre  soumif es  i  une  obligation  plu? 
eonsiddrable  ni  i  uno  penality  pius  grande  que  oeUo,  quelle  fut  condamn^  h 
d^biteur  principal,  Fraser,  en  vertu  dcs  lois  sur  le  cautioftnement,  savoir  sixmois 
°^-HH9P. Jjgnaliteil  lagwdle  ^tait  fnndnmnr<  lo  ddbitcur  priaoipalpimn 


winning 
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--  y..>^^,^uuaiiiip  u  tii4Hy»B  bwh  conqamna  io  aebiteur-fHawpalpamig^etHrty 
prison  pour  un  temps  iDd<;termin.5,  ou  jusqu'i  ce  qu'ils  aient  payd  la  dette,  frais 
et  int^rSts  et  frais  subsdquenta,  tel  que  (^mand(Fipar  h  rdgle. 
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"  Quo  do  plus  Ic  cautionncmont  du  25  Jiiin  ISrtfi  «'„„»  ~^ 

^.  <  .  ^«ir«o«,  for  t!.c  dofondant  Lcblano,  showing  causo.  ar<.uod  that  •    • 
Defendant  is  not  liable  to  contralutc  par  orps  Code  Civi    ^oTo.n,, 

.ons  liable  to  co,.«.-,..,,«. .«,,«  Jtuto.,  f^„;^t  ^'a^ 
"^^r,..^  guardian,  &e,.    3.  Any  person  j^eb^d  as  ^Z^T^"?  ^^^ 
He  18  not  rwuwn  judiciaire,  Code  Ci#  1930    «  S„r,uv  i  •     V^'r'^'  ^''- 

i?.  J. /^«»j«ay,  for  the  plaintiffs,  in  support  of  the  Rule  ■ 

onc.s:Tr:tTio"«A"T.^",^""""°^^'»'^'^-p-^-«^ 

an  V  WW   nf  ;  '/^^"^  d'^^ondant  arrested  and  confined  in  gaol  under 

or  G  any  judge  of  such  court,  or  of  the  Pmthonotary  thereof,  that  ho  the  defon 

,  only),  tut  thathe  shall  bo  wkafcd  .rtLv^Z  '  27  •    °-n     'fS»'.»""='^*'P 

^  hc„  after  tho  ]„„^„t,«.  c,f  Iha  bail,  He  Oourt  i,  s.Mrf  „ia  ^0^^ 
c.cn«,,  .fa  p,«,„,„ed  to  order  that  thoac  offorod  aad  ao  approval TotakoT  Sf, 

...au.0.  o..hif.^ir:L^;hL^;^^^^^^^^^^      t£-"S  ^  j^j: 

Ci  m.Z.°t- '  i"^  "'J-is"™'  *!».'  U«,.o,Tl^pZ 

of  the  order  for  his  imprisonment.    The  grounds  of  ^n>.n  •  "''*™^'»"  *«™^ 


OnSOtF 

dismissed 

sidored  tht 

R.A.R 

J.  c.  a 

(r.  a.  r 

-ttnctmnHfae-artlelecitea  by  defendant  does  not ^^ 
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On  30lh  September,  1870,— (Mondelet.  J.)  the  defcBdant's  contestation  was  winning  et  %u 
dismiffled   and  rule  made  absolnio,  the  Hon.    Judge  remarking  that  he  con-Lebianoetai. 
sidered  the  case  clearly  one  of  caM<jonyM(/icia«rc. 

/?.  A.  RaMi»(Mf,  for  plaintiffs.  '       '. 

./.  (7.  Gtw^woji,  for  defendant  Leblanc, 
(a.  A.  B.)  , 


\   SUPEIIIOU  COURT,  1870.    '         - 

lioNTRBAL,  30T1I  SEI'TEMBER,  1870.  " 
\       Coram  TouRANCE,  J. 
No.  1379.J 
Yhyte  es  qual.  vs.  The  Home  Insurance  Company. 
Held:^  TiinW^o„a  ji,,^  equifablo  interest  in  property  of  wl.Icli  tholSjSTtitlo  appears  to  be  In 


k'iii    -m  «'i>">»«"u  luiuiiBi.  Ill  pruiwriy  oi  wnicn  the  legal  title  appears  to  be  In 

>  *¥&!  r  """'  """^  ^  '"surod,  provided  tliore  bo  no  false  ttlBrmatlon,  rcpr^-seatotion  or  cor. 

'     _  ,«fcalnient  oh  tho  part  of  tlie  insured,  wlio  is  not  obllKed  to  represent  tlie  parttsular  In- 

tcrext  bo  has  at  the  time,  ttuloaa  inquiry  be  made  by  the  insurer. 

-  2.  That  8ucl>  insurable  interest  in  property  ol  Wlrfch  the  insured   is  in  actual  possession  ma- 

^  bo  proved  by  verbal  tostimouy. 

Torrance,  J.  This  is  an  action  on  a  fire  policy  to  recover  §2,000.  It 
was  instituted  on  tho  8th  June,  18G9,  by  tho  plaintiff  in  his  quality  of  assignee 
to  Edward  Fleming  Miller.  / 

The.  declaration  of  the  plaintiff  sets  forth  that,  on  th/l2th  May,  1868,  a  policy 
was  issued  by  the  defendants  in  favor  of  Edward  Fleming  Mjllcr,  insuring  him 
against  loss  or.  damage  by  fire  to  tho  amount  of  82,000,  namely,  on  a  store  in 
the  village  of  Richmond,  61,000,  and  on  goods  therein  81,000 ;  that  previous  to 
28th  March,  1868,  the  said  E.  F.Miller  carried  on  business  in  partnership  with 
William  Scott  Miller,  under  the  name  of  W,  S.  &  E.  F.  Miller ;  that  during  the 
partnership,  the  firm,  out  of  its  assets,  built  tho  said  building  on  land  the°title 
to  which  was  in  W.  Scott  Miller,  and  when  the  firm  was  dissolved,  the  building 
was  Its  property;  that  on  the  said'28th  March,  1868,  the  firm  was  dissolved  hnd 
W.  &  Miller  transferred  to  E.  F.  jpier  all  his  right,  title  and  interest  in  said 
building  and  stobk  for  a  consideration  of  81750,  payable  in  three  notes,  the  first 
for  8600  payable  in  one  year,  th6  second  for  8600  payable  in  two  years,  and  the 
third  for  8550  payable  in  three  years,  from  the  28th  March,  1868 ;  that  by  virtue 
of  the  said  purchase  by  the  said  E.  F. 'Miller,  tho  latter  became  and  was  the 
-substantial  owner  of  the  said  building,  and  had  an  insurable  interest  therein  at 
the  time  of  effecting  the  said  insurance,  and  thereafter  until  its  destruction 
which  took  plape  by  fire  on  28th  September,  1868,  when  the  goods,  saving  the 
value  of  about  8200,  were  also  destroyed ;  that  at  the  time  of  thefire  the  build- 
ing was  worth  82,800,  and  the  godds  were  worth  83,784.  \ 

The  defendants,  by  a  first  plea,  set  forth  that  by  a  condition  of  the  policy,  the 
interest  of  the  assured,  whether  as  owner,  cpnsignee,  factor,  mortgagee,  lessee  or 


wopertyyjti 


icy,  otherwise  the 


_  r  policy  should  be.  void  j  that  E.  F.  Miller,  at  the  time  of  effecting  the  policy,  di^l 
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'■^p  7.",t  ^^::r  .tr  r ::;  s  °  -r '"°» °^  "■«  ■»•-  -'  "■« 

.  .       "fl'Javit,  and  if  (here  ^houl.l  „!!     r  '"  *''"  '''"""''^  ^^^  '«^«  verified  by 

f-t  all  elai.  „..a,r  T^ZTt^^^^  --'"%  ^'i-  «'-  insured  should  t 

The  chief  nucfition  i    wf  li      .,  '^'°  '''''  "  ^"'««  "ffi<l''vit. 

of  the  propert;  to  Kd^v^.;d1?Mnl  rTd^oTr  ':!'  '?^"  "'"^  ^^"«  "«  '^-^' 

notbeaHowedtotX:  lpt3r^  '  ^"•^^*''^^-" 

oversight  that  niay  J.ava  occurd    n  n  ""^  '^  ""^'^^^  *''''*  '"'"'y  '^^''>  or 

■   ;  "^Ve  have  „e.t  L  fat  of  E  P     it  bT    •  ''  ''"^""'^  ""^  ^*°«^'  ^^^•" 

•        «tock,  and  his  evidence  and  ttt  nf  .       -^     °  '°  possession  of  the  land  and 

:      ^"c^'on  of  the  notes  g^rprovttl      "''""  ''  ""•  ^^  '''"«'•'  «"^  "'-  P- 

•    E.  F.  Miller,  so  far  afSal  tc    1  v  "°  u  ""'  '"  "^  ^"'°  ^^  ^^-  S-  filler  to 

^  motion  to  reject  the  cvideni   of     .^  P'""'  ^*-  '^^'  '^"'""^"'^""t  h««  ™ado 

Mil&r  to  E.  F.  3^.;^;^*'^'"^^"'''^  of  witnesses  tending  to  prove  the  sale  from  W.  S, 

i-sl:^  S:n:trS:  ''^'r^v'  p"'^'--  *'^"*  ^-  ^-  ^mer  had  a„ 

t''-  though  the  t^tle  of    i    f.d"    ''^'''T'''  "'  *'^^*  ^°  ^-  ^'^-r  of 
-'^^^inwhiehithasbeendte     Irrr  "^^^^^^^^^  several  American 

Insurance,  S  69  •  "  *  !^  ,  7       ,  {  "'^"'"  ^<'"*^''  ^^  the  first  place,  to  An..ell  on 
/   -terest,  a'slfj,,  ^^f^^^^  ^«  f  «f  a  nature,  in  orde'r  to  'eonstit^u 

/  «ustaini.„  insuranl  "  T"  ''"V" '^x'/"  '^  "^''^  '«'"•«'  ^"'°  ^'»  "ot 

tract  cannot  insure,  but  if  anv  act  h!^  ^  '.""''X'"''''''*^  ^"*"  "^  ''«'•*«'  ^''a-      ' 
™«»t  of  it  as  would  ent  t  e  S  to  A     ?  ^T  ''"^*""5g  such  a  part  fulfil, 
he  may  do  this,  since  anca^rJblrr^'^^^^^         "  ^«"*  "^  ^1-^7' 
recc^nize."  I„  the  priest  clTthl^  ^f  rest  which  the  law  wUl 

to  bring  an  action  o^IlrF  Mi  > ''^"''  ""  "' ^^  ^^  '''"^' ''"'' 

h^Jonging  to  the  estatf  of  he'  d«,eas  d  W  iZ-u  ^^^^^  this  land,  a. 
.  such  evident  as  there  is  of  Lrdt!  /I  T^'  '^"'^  ^^  ««''°'^  '^t^ 
»ot.  In  the  case  of  Con LT  T"'*  ^""  ^  ^''^  ^°»'t  inclines  to  think 
Cushing(Ma«;)"^lt7  ;;iV?d?;'^"^  Mutual  Insurance  Company.  10 
-terest  ii  a  bu  Id^^g^arlsfd  w  h  n  "".?"^'*  "'°'*'''^^«  ""  ^««™Wo 
^-d  owned  by  the  o'C^     InX:;^^^  "''""^'^  ^*  «*»"^  »^" 

Company,  10  Pickerin-  535  th«  ),„       •    "^   "i  T^  Commonwealth  Insurance 


«  -  acquired  by  him,  and  he  moved  it  t^tho  back  ^M,  2 


SUPERIOR  COURT,  1870. 


(lifTcr- 
^a  tlm 


proport 


\^- 


■al 


nm 


bo 


a  fals{>\ 
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im  to  which  was  in  his  wifn  nn.i  i,       •  ~  ~ 

Court  hold  that  the  insurance  »„Jo  b^Z     /^'^T  T-u"'  ''^  ''''"'  ""^  "'^  ^^n^iX. 

recoverable,  there  being  no  fraud.  '  InX  1  vVlL  n*^'""  "  '"'^  ^"»  '««    """""' 

anco  Company,  18  Pickering,  ^Q  .^  SIX    k  ^  ^"""nonweaUh  Insur- 

^'0.7  framed  store,  occupied^  b,';  wi^  "     f  "'^'"""^'^  '"^''^noo  on  his  one 

'0  land  of  another  person  aX  U^l '    "ff  \' Y'"^^^ ''  «^J  "t 

of  such  person,  upon  si,  «.onths'  „2  nSr    '  '"'T"^'"  ^^  P'^a-ro     ^^ 

.nsurers  in  regard  to  the  titJe.    It  wa    h'elT  ,      T  ""^  'X^"''-^^  °»"J<'  bv  the 

a  matoriol  fact,  and  that  the  policrwas  no^.'^  ''';™  ^^^^  -Raiment  of 

ence  between  this  case  and  the  case  und!!7      ,        "  ^"""  ''^°  «°c«V 

cip  0  of  the  law  of  insurance,  S    t  1  ''7" "'^."-f  ^'  »^  -  -'"Wis 
-^liich  the   legal  title  is  i„  anolr  t^f'  "'*"'*"'>^°  '"'«'««'  in  , 
^^  property,  or,  by  a  descri^i^r^S^oT-      "'""''  ""'^"^  *''«  i/- 
affirmation  or  representation  '"=  *"'"""*'^'  ""'"-'s^  there 

;^thoproperty;'::r::^-:--:;^->ftor^e^^^ 

Wr;^  "^rt:l'::Lf^:l~  of  Messrs.  Bougla, 
"w  ich  time  he  p.ij  «,,8loin"r     1^/?*',° '^^'""^»»*«  «>r  33.000 
vessel  was  delivered  to  the  plaintiff  „„.  '"'"  '"^^  <^^<^«"teJ,  but  tho 

jto  between  him  and  l>^^ T^^T' 1^ :^^^' ^^^ 
>hc  vessel  should  continue  in  the  namrof  tlZ  .^  ^^°^  "  ^"^  "Sreed  that 
Purchase  money  was  paid,  when  iC^rl^Zt''  "?''  /'''  "''^^^  "^  *'- 
na  a  regular  bill  of  sale.     The  plaiS  r.  f"^'  ^"^  P''"'""^  '^o  register 

h-the  day  of  the  purchase  unti  rL  ^l'  ?"  ^«««-«^  ^^  'be  LS 
r  ,  ^*  ^»«  t'^^'-o  boM  by  the'Supremo  Court  nf.t    e  "'"°°  """*  «"l>««q»ent 

Non  thae  the  ^t  ^^f^^Z^  ^  ^"^  ^^^^^  *«  ^^^  ^ 
|4e  case,  so  far  as  shewn  by  the  eviZi   °  ^"  ^"''or.     The  equities  of 

In  of  the  defendants  areVb   :^ZLZC:''r  '"  '"'«^'  ^^  ^  'hf 

b  ^efendanr;^^^^^^^^  u.n  the  mo.on 

II     """5  ^'"'"S  examined  the  pn,cSnl  i„t -^       '^' ""  "P**"  ^''^  '"^rit^ 
Hence  adduced,  and  duly  deliberated       ""^       ^'''"'"^'  Proof  of  record  and 

I  Considering  that  the  plaintiff  was  well  fonn^  ^  . 

\l  ""r  W«  -te««t  o/the  insolTenrlp  M  J  "  P'^?^  '^  '^^^"'  *-«-ony  ' 


-f--"- 


.. ,  ^ 


"ipr 


'^W*^' 


Cutongn^ 

'Vt. 

I'piTin  ctjtl. 


t 


v,- 
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fiUPEniOB  COURT,  1870. 


^ 


■W- 


/'And^sidoring  ttmt  pV'ntiff  hath  proved  by  sufBoiont  evidonoo  thTi^al 
ulleyatioWs  of  hia  dcoiaratioD ;  that  the  defendants  insured  E.  F.  Miller  a«ain«t 
Arc  »1,000  on  said  building,  $1,000  on  said  goods ;  that  the  said  building  and 
goo  Wo  destroyed  by  fire  on  tho  22nd  September,  1868,  and  that  the  said  E 
b.  Mjlter  lo,t  by  said  fire  wuch  more  than  the  said  two  sums  of  «1.000  each" 
and  that  tho  defendants  are  liable  therefor  under  suid  poliey ; 

Doth  adjudge  and  condemn  the  defendants  to  pay  and  satisfy  to  the  plaintiff 
in  J''8  quality  of  assignee  to  thb  estate  of  said  E.  F.  Miller,  the  said  two  sums  of 
ei.OOO  each,  to  wit,  «2,000  in  all,  with  interest  thereon  IVom  the  10th  day  of 
':Z.l'^:        °  ^r-'-  J^f--  -  ^  cause,   and  cost^of  ;,/ 

J.  J.  a  Allan,  Q.  a,  for.p|aintiff.         '       ^"^'^  «>'  PM««ff* 
Carter  &  Hatton,  for  defend^iits.  ' 


»A> 


AUTHORITIES  OF  DEFENDANTS. 


-h 


Quc^nault ;  AssurancQ,  ji.  l67,  p.  137. 
AgAelj  A6|.,  n.  26,  27)28;  ,  Vv 

n.  195,  p.  146,' 7,  (u.  8)  and  p.  80. 

n.ll8.  /      •..,;'  ,         ■•.   •  .■ 

11  U.  C.  Q.  B.  Rep.  73.  ,  Shaw  vs.  St.  Lawrence  Matual  Ins.  Co 
10  U.  C.  Q.  B.  Kcp.  525.     Walslrorlh  vs.  St.  Lawrence  Mutual  Ins.  Co 
Journal  du  Palais,  R^p.  gcii.,  Vo.  /Assurance  Terrestro,  p.  199,  No.  183  and' 

(U.  M'  M.) 


SUPERIOR  COURT,    1870. 

MONT/REAL,,  30th  SEPTEMBER,    1870. 

Coram  Tobbance,  J., 


'•;l 


No.  828. 


\ 


Castongui  vs.  Pcrrin  ct  al. 

trJil'.ril'tr'"""^"'''?''' ^  Ittanotcomp..  I 

.«  plalnlifl^s  attornoy  who  asked  for  .llstractlon  of  costs,  to  proceed  to  Jad«me« 
Aour  for  costs  on  tho  irrouml  «i..f  .i,„ . ,.  ..__  .  '      J'™'-"™  to  Juagment 


■> 

■        >*^  , 

ll»i.u:-^hatwhe 

the  action  of  tWaJntiff  was  for  an  aljtnentary  pension,  and  directed  against 
children  and  the  deWar^tion  asked  for  dis^action  of  costs  in  favour  of  the  attorney. 
The  defendante  i\^<^A  to  the  merits,  and  a  few  days  afterwards  madea.^ 
arrangement  with  the  blaintiflF  by  which  the  action  was  settled  i 

^Subsequently  one  ^  the  defendants  made  a  motion  in  court /praying  actc  oi\ 
the  production  by  hjn^  of  the  deed  of  arrangement,  and  that  the  fiarties  be  senil 
out  t)f  coprt.     The  C\>mi  granted  acte  on  tho  30th  April  last '     ^        '       '^ 
Notwithstanding  Ihisj  the  attorney  of  thp  plajntiflf  procecde<f  to^make  aii| 
^^gMg«fortheplaiatifiF,and  examined  the  defendants  s»r/aits  et  artidks.        ' 

*  Thecase  is  nowinireview.  - 


'S'  fjraf'. 


SOS 


Mayor  <..  a/  of  Montreal,  4  L.  C.  J  6G    'lIi    \  ^'  /'^."^  '  «'<^0'"'«"  "•  tho 
^ubuo,  1  L  0  R  VoQ     w     .      ,      ^   '  ^^"''or'son's  Dig,  p.  114  ■  n„,„i,„ 

Bank  ''.I'aquct;  13  L.  C.  J..  122  '         ^'  ''""'*'   ?"  262,  «nd  Quebec 

I .     ^  '  "'""  *■'*'  P'""*"'^  «"t  of  Court  Without  co8t«. 

•/.  C.  Gaynoii,  for  Plaintiff  ^  Parties  hora  cle  cour. 

.%^^.lr./.«„»w<,forC(5mcPo„in  " 

//  /»/«?««,^,  for  C.  F.  Perrin.  /        -^  / 

^^^^  ^^„,.for  Mad«„.e^d.ost.  /   ,.    v 


I>oHon>til. 
n«ltalny. 


nCOURT   OP /REVIEW  18G9. 

MON^EAL,  30^„  SEPTEMBER.  ,860 
Coram  m..^W  ,,^^^^^  ^     ^^^^^^^^   ^ 

-      .  I  NSfo.  1407, 

^o^ipn  (-talvs.  Baltzlcy. 


IlKtD  :-ln  tl.0  oMo  of  a  Iomo  by  ono  dco.l  of  .-A  -v, 

tonantHhouId  -not  m.ko  over  .aTnfcsn^r"''''*' ""''J™' '»'''« ^  that  ,J.W 


■ifr^Ccuirt 


ifen- 
iain- 


''  failed  tcjprdfe  th»t  j 


-«  .    /•,  wuHDiBBea  the  action,  on  the  ijround  that  ♦i,.^.!  •  x-.r 

set 


defendant  Eath  violated  the^ 
olaration." 


T-y- 


J; 


>|M-lm«n 

v«. 
^luldoon, 
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dtrpRftlOR  COURT,  18(19. 

MoNDELET,  J.-*!f  ho  question  horo  w  whether  a  \lta6r  who  has  simply  for- 
buldcn  to  sub-lot,  and  has  not  particularly  forbidden  to  sob  let  oiiy  part,  can 
obtain  tho  rcHiliution  of  the  Ioubo,  when  the  lessee  without  changing  the  nature 
or  duHlination  of  the  thing  leased,  sub-IctH  a  room,  and  reserves  to  himpolfor 
continues  to  occupy  tho  rest.  The  fjuostion  bus  been  already  several  Kmes 
decided.  The  judgment  oppciiled  froui  decided  that  the  defendant  under  the 
circumstancei  did  not  violate  the  said  clause  of  tho  lease.  This  judgment  is 
correct,  and  should  be  and  is  confirmed. 


Ktl/i/  «(•  DofioH,  for  plaiiitifTs. 
John  Munic  for  defendant. 
•       (S.U.) 


Judgment  of  8.  C.  confirmed. 


SUPEUIOIl   COURT,  18C9 


f 


ys- 


MOXTUEAL,  30TII  NOVEMIIER,  1803. 

Cornm  Macicav,  J.-  i  ' 

.        ■   ■■.  ■      ■■]         ■  -A,  !    ■         .     ■> 

Ko.  2282.  \  » 

'•*■  Sjwfmati  vs.  Muliioon: 

ll.:L..:-Tl.tttal,.imnt  In-  no  n^M  to  make  repair,  to  tl.o  lonsi-U  pr,.,«!rt,-,  unloM /o  ol.taius  the 
^autliorlty  of  tlio  Court  (l.y.aotlou)  t.)  make  llio,jam..  at  tliu  ..xi.oi.so  of  the  lessof. 

This  was  a  bearing  on  law.  \ 

'i'he  plaintiff  sued  the  defendant  to  recover  {besides  an  aniount  claimed  for 
.limagos)  the  sum  of  8-500  as  the  cost  of  certain  necessary  repairs  which  he 
alleged  be  had  been  obliged  to  make  to  tjie  leased  promises. 

The  defendant  v^oi^M  a  tU/am  au  fond  in  d,:oU  to  the  demand'' of  the 
plaintiff  for  the  §500  cy.,  on  the  ground  that  it  did  not  appear  from  the  allega- 
tions of  the  declaration  that  any  action  had'ljvor  been  brought  by  plaintiff"to 
conjpel  defendant  to  make  tbb  repairs,  or  that  the  defendant  had  ever  been  placed 
cii  dvmcun'  to  do  so. 

Per  Cukiam  :— According  to  article  No.  1641,  of  our  own  code,  the  plaintiff 
was  bound  to  put  defendaut  en  daneure  by  action  to  make  the  repairs,  and  to 
have  obtairred  the  authority  of  Court  to  do  them,  in  case  of  default  by  the  land- 
lord. ■  The  demurrer  must  therefore  be  maintained,  and  the  plaintiffs  action,  so' 
far  as  his  claim  for  the  $500  is  concerned,  dismissed  with  costs. 

Demurrer  to  action  maintained. 
William  If.  Kerr,  for  plaintiff. 

Z>o,W/^  cfc />o/icj-/y,  for  defendant.        .  .:■-..--,.,.■,.--     -_■..- ^ 

(8.B.)  :       _/  ■'  .      ■  ^  ■■''--■    '/ 


\ 
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COURT  OF  IlEVIK\V;i«(J9 
^Wm  Mo.,,E.KT,  J.,  HKUTUEr-oT,  J.,  ToR,,.vxc,.  J. 

No.  4M. 
.    ''«r«  oppoHunts.l  ' 

rejecting  the  petition,  iMhc  „al  ^  f  ;.'^*™''^  «"  !''«  ^«"'  J-'^  of  April,  18US, 

"re.  No  reasons  were  assfg  ed  o  "t 1 1  '  '' ',"' "'° ,^'« ^^  '"•  ^^-"  IVocoa- 
J.J«o  was  undo..tood  to  hold  thatrsKdw'rd  McD  /."""""''  '"'  *'"^  "-• 
Iwas  evidently  the  defendant  in  the  eause  t  e  „ii^"'''''^',^r  '' ''""  "Pi^«»"*«.) 
I'urview  of  the  article.  '     '  P°''''«"««  d,d  not  come  within  the 

motion  and  tiene  opimilion  fyk-d  bv  vZ  \  If..'  ^'  "'*•'  J-^c-niont  the 
ri.o  object  of  the  peti  ion  and      rill  ,  ""''^'  ''  "'•  «'"«  ^'-''-^^J- 

-dorcd  in  the  cal  with  t/l   ir:  7  T  ''^''  '"•''"  ^^^°"-^  *«  ^« 
,^l>ouId  bo  condemned  to  pay  to  DetitionorjT     ""■'^'/^V>««'.o«,  the  defendant 
-rded  by  the  judg^ont^Cdf  ^de  r^  t:"7  ""^  "-^^  ^'--  -ntioned    " 
\  that  the  said  intervening  partly  ^^^^^  'l^^  •"'"^«"'"^'  P-*^. 
Y  'casons  assigned  in  the  judgment  -mpcal  i?  fi        r  ^^P*^'"«"'^'-«-     There  are 
ion,  but  the  learned  counsel  f^r  Z  iSl     "'  ?  "'^  '^•^""^«'^'  «^ »'-  P^ti- 
bt  the  Honourable  Jttd^e.who  SZ^.     *T  '^V?fmi^,  stated  at  the  hearin-^ 
k  because  one  of  the  XlerpS    iSrirr'""""^  ^^  «"^ 
N  was  consequently  already  a^partiS,  .  '^"'''"'* '"  «*°  "'^"Se^. 

Art.  510  of  the  Code  of  CrviS^^'  '^ 
J  It  seems  to  mo  that  there  is  nothing  oh  \\..  f        /,  ( 

fidence  to  justify  the  assumptioTS  ^.f^  ,  m'^  ^'?''"-"^  "«'  'A""' 
lant.  is  the  same  as  the  Edward  mllsl^Z2"^'^'^^'  "'"  ^^  «*  4- 
IWiove  them  to  bo  the  same  b1,7  f^  V  ,  ^''^  petitioners.  Moral]v|i 
Buf  admitting  them  to  bo"'e  Zl^ZtlT'  "''^''''''  "^  ^^  ^  *'"<'  -eo'  ^ 
If  the  right  of  fyling  the  I Lon  a  Jv  ''"  "' '  '^''P"/^  ^'^'^-^^  McDonald 
fid  McDonald  was  a  me„Z  of  a  fi^n  ""•^'^T'''*'"" '"  'l"^^"^"'  b^'a^^e  the 
[Hs  firm  ca„t.ot  be  ^Z^.tt^^C'  ''''''''' ^^'^'^^^^^^^^ 
Jefimdant,  who  has  apj,ared  n  hU  otn  ind  ■/  'r*^  ^'^ ''''  ^""^'  °«^  ««»  «- 
fe.d  to  be  a  party  tot  cause",  1  ~^^^^^^  ^"^^^o-^  be  legally 


N" 


'  » 


■•'A, 


'■'Iff? 
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COURT  OF  QURRN'S  BBNOH,  1869. 


t 

L»  i';,M**""  It  it  In  my  opinion  Rufficicnt  flTr  a  potitionor,  under  the  pr^nt  cirtSuniiitunccii, 
John  Muriry.  to  bo  admittod  an  intorvoriing  porty,  to  ihow  on  apparunt />r»»ki/(ici'c  intctj-oiit. 
T)int  rc(|uiHiUi  U  nhown  on  thti  Taco  or  tho  petition.  It  will  bo  timo  tinnuj^'h  wliun 
tlio  nicritu  of  thu  cimo  conio  to  bo  invuHti^^iitud  to  doal  tlioruwith.  I  nni  of  Hpiiiion 
thnt  tho  judjj^inont  diMnii4tting  tho  poti^ion  ahould  bo  rovorRod  and  tho  potitioner 
porniittod  to  intorvono. 
,„  Tho  judp;ii|(;nt  utftor  review  was  ocoordin^ly  rovoriicd  and  tho  tierce-opi>tmlioH 
ordered  to  bo  received  und  form  part  of  tho  oauso.  < 

Judgment  of  S.  0.  roVersotl 
Ihvion  «t  Dorian,  for  pliiintiffk,  i 

S' IklLiue,  Q.C;  for  tiem  opp&!«nnt«r 
(H.n.)'  .      ■  \   .     . 


OOUllT  OF  QUKEN'S  BENCH,  1809. 
MONTREAL,  Otii  t>KOEMIiF:i<,  1800. 

(Wnm  Caron,  J.,  Dui.MMOND,  J.,  Badoley,  J.,- Johnson,  J., /i(/7iof.. 

No.  00.   '  ft  .     ,,      • 

liOuis  n.  massub, 


AND 


JOHN  MORLEY, 


"(•AfPKy.AMT; 


RRSI'ONDBRf. 


Held;— 1.  That  a  general  rpntinciatton  for  oon«i<lor*tton  by  a  wlfi>  ifparie  ih  hieiu,  In  1838,  of  »ll 
riglitH  kIio  might  U»vo  in  a  |)n>|K>rty  hoUI  by  her  hu'band,  and  wlilch  at  tlio  tlmn  w»n  liyp^thi>- 
cafbd  for  tlio  payinont  to  hor  of  a  itounire  i>r!jlr,  did  not  oporat<>  ai4  a  bar  to  her  chllijriu  n 
'',  claim  to  be  paid  (inch  dower,  wht-n  tlipsamobocamo  open.  ' 

2.  ffhat  »»olo  of  the  pro|iorty,  under  thn  bankruptcy  lawt)  In  force  In  184C,  did  not  purgo  tl^'  pro- 
jicrty  Irom  tho  dower,  not  then  open. 

T  lis,  was  an  appeal  from  tho  judgment  rendered  by  the  Court  of  Review,  on 
the  ;lOth-  November,  1868,  (confirming  the  judgment  in  the  Superior  Court  of 
The)  .Hon.  Mb..  Justice  Monk),  Toportod  at  pp.  85  and  leq.,  of  13th  vol.  of 
the  L.  C.  Jurist. 

Caeon,  J.,  said,  it  was  unnecessary  to  go  into  all  the  details  of  tho  case  which 
had  been  fully  reported,  and  that,  after  careful  consideration  of  tho  legal  ques- 
tions involved,  the  judges  were  unanimously  of  opinion  to  confirm  the  judgment 

appeiUod  from. ,  .     ' 

Judgment  of  Court  of  Review  confirmed. 

'  Barnard  di  Pagnach,  for  appellants. 
Dorion,  Dorion  &  Geoffrion,  for  respondents. 

(8.B.) 


^ 


iprr-:-,- 


RR8l>0NDBNt. 
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II. 

COURT  OF  QUBKN'8  B|SNOH,  1870. 
MONTRIAL,  8(h  HlPTIMBRIi,  IITO. 

C.  J.,  OAaow,  J.,  D«oiiiio(fD,  J.,  bADour,  J.,  Monk,  J. 

N0.4T.  [ 

\  ROBERT  WATSON,  M  QUitJi, 

( rtliliontr  and  lUftmlant  par  nprin  ifiLanet  in  th*  Court  bflvw,) 

Tjllb  CITY  OP  GLASGOW  BANK, 

(/'lainlifi  i"  the  Court  Mow,) 
Rmpondmti. 
llll.D:-Th«tth«  right  to  p..imon  t<>.,ilMh  a  Writ  of  Attwhintnt  Id  eompul.ory  llnul.l,»on  und» 
•      T.  ioZr^H^l '"  '**!  '"  ""?"  •^'™"""  '"  "•"  ■"""»'•  *-'  cannot  b-««SS  •  ,1,! 


E:  CaHer,  Q.  d^Jfot  the  Appellant :—  \ 

On  the  26th  Ootobor,  1808,  an  affidavit  won  made  by  Riohord  B.  'Anjnw  as 
the  jigont  of  the  plai«tiffi,,  the  City  of  OI««ow  Bank,  under  .the  provbiona  of 
the  Insolvent  Aot  of  1864,  in  wliioh  the  dcfondantfl  wcro  described  as  "  James 
"  Arbuoklo,  of  the  City  oE(Ha«gow,  in  Sootlnnd,  and  James  Bruoq,  of  the  City 
.i<  and  District  of  Montreal,  merchants  and  eo-partners,  trading  at  Montreal 
under  the  stylo  atid  firm  of '  Arbuokle  &  Brurtj.' "  Thirf  affidavit  was  swor  ' 
to  before  the  Prothonotary  at  Montreal,  and  thereupon  a  writ  of  attachment 
i^oompulsory  liquidation  was  issued,  and  property  belonging  to  James  Bruce 
alone,  was  ottnehdd. 

On  the  same  day,  James  Bruce,  one  of  the  said  defendants,  who  had  been  for 
some  time  previous  carrying  on  business  alone,  under  the  stylo  of  James  Bruce  is 
Company,  made  a  voluntary  assignment  to  Robert  Watson,  the  appellant  in 
pursuance  of  a  resolution  passed  at  a  meeting  of  his  creditors  previously  held 
at  which  meeting  the  City  of  Glasgow  Bank,  by  their  attorney,  were  present.  ' 
The  contest  in  this  case  is  between  Robert  Watson,  the  assignee  of  James 
Bruce,,  whose  pefition  to  be  permitted  to  intervene  to  contest  (he  writ  of  attach- 
ment  was  allowed  and  fyled,  and  the  respondents,  plaintiffs  upoii  the  said  writ 
of  attachment. 

The  petition  in  intervention  set  forth  : —  -I-    .;^ 

"That  James  Bruce,  of  the  City  of  Montreal,  merchant,  oce  of  the  defen- 
^'  dants  mjhtioned  in  the  said  writ  of  attachment  in  this  cause  issued,  for  the 
penod  ofi  nearly  one  year  prior  to  the  assignment  hereinafter  mentioned  oar 
ned  on  business  in  the  City  of  JHontreal,  alone,  under  the  style  and  firm  of 
"  James  Bruce  &  Compa.Qj; 

"  5^  the  said  >«ie8  Bruce  wa^ised  and  possessed  of  the  goods,  property 

^^  an/  effects  attSbhed  under  the  process  issued  in  this  cause,  and  that  under  and 

by  virtue   of  the    assignment   ntade   and  executed   in  favour    of  your 

..'  S!T''  ^^^'^   ^"^^"^  "°^*^  *••*  provisions  of  the  Insolvent  Act  of 
1864,  before  WiUiftm  Ross,  notary  i)ublie,  on  the  26th  day  of  October,  1868 

the  aforesaid  property  and  effeotBj)ebamaYgated!iayi)aiTntitioncr  as  wignw, 


■\. 


k 


.«.« 
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COURT  OF  4imm  imnm.  mo. 


"  o.«ar«  of  the  wld  .lame,  nruoo  •'  ''  T"""*^  '•'^•''•""  "''  «^« 

.«nu.  .„t  forth  :_\  '  "";''  ^^  '''"  ?"'"•«»  '«  «"'  "-i-1"  u«d  .,u.„h  the 

'      "  That  tho  uffl.k\vit  In  tlih  bohiitf  fvl,..l  I.,  .i  i 

••  -t  forth,  but  wnM  carryirorbuL«   1       ""''^/"T  ^^''"«'''«.  ^  i««».oroia    ' 

,        "  t«.«  P .iff,  ...  fully  „:^^  ';?•"';  T  '"'^  ''°"'«'"''  -"'^  f^^he, 

"«•-''  Hun-n,  the  ,„ld  p^  C!h  p  b^:;:''  .^"7  ^'»>-«''-''adlon«,|„.e 

"  thenco  .nor  the  «.i  1  J:™,,!!  u  e  w^  2vi           ?'  ■'"  ^''^'""^'  »"'^  ^f"'' 

"  -tylo  of  Ja»,e«  Bruoo  &  Comp„„7  "^  '°         """  "''"*•  ""'''"  '^' 

••IiJt,e:B^31t:^o'J:  thi,oauso,wa;.„d  ,a  the  property  of  th. 
*'  olainia."  '      "°"  ■'*°  "*"^  Peti^^ner  and  interyenlng  party 

-    Theres^ndonts,  on  the  18thNovembo^-1«Ra  n  J 

,.    "''^''''ana.erlnthonuturoofa./f^rar^^^^^^  ""'"'"  •"'"'''•«' 

leged.  ''*•''""'  *"*  Z"'"'  ««    -u*,  denying  the  facta  al- 

i.  ^fXri:"  '""•  "^"^  ''"'<"»  *•>«  J«!Jg»enta  appealed  fron.  were  rende«d       ^ 

/•' other  reasona,  to  wit:  ^_  mwcor  tor  the  following  amongst 

«  ^^^^tT"^'^"^^^  ^^^  »  not  known  to 

«♦  ,     a  ne  haa  ,o  right,  by  aummary  peUtion.  ^  aak  for  the^  deli.eiy  of 
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••  any  of  ^eftno^*  tttachwl  in  tfiia  m«ttar,  nnd  th«  Court  and  iIm  JudKO  in  »•■ 

*'  flution   lina  no  JuriMlialtou  to  K«rard  (ho  oonoluniiini  of  ihx  wiid  Mlltioni  or  anv 

.    "oftham.  '  ' 

"  a.— IIdcoum)  f.\w  Hiiid  (wtitlonor  doua  not  roprpacnt  Itm  inaolventa  in  thia 
" limtt«r,  and  tho  inaoivunta  ImTo  not  pnacntcd  any  petition  to a«t  uido  tho 
"  attiioliniont,  or  to  alny  procwilinKM  aa  providud  by  law. 

"  3— BtHkuae  tho  only  intoreat  that  the  polition.>r,  who  ia  »  atranKor  to  tho 
*  proceodiiiKa  of  tho  phiintiffa,  baa  to  urgo  any  of  tho  niaUora  alloKwl  by  him  in 
"  hia  Mild  p«!titi(ma,  ia.to  obtain  po«a«!a»tion  of  cortnin  «<MKla  uluinutd  by  the  poti- 
"  tionor  to  bolooK  to  him  in  hia  anid  .|uality,  a  r«nicdy  which  lio  cannot  by  law 
"  have  upon  tho  auniiunry  ))Otition/ 

"  4.— IJocu^mi'tiifl  only  ground  upon  which  n  p4>tition  oouM  by  luw  Iw  pnaentod 
"  in  thia  niuttur  under  tho  ciroumatancca,  would  bo  that  tho  catoto  of  tho  inaoU 
••  fent  hud  not  booymo  mibjoorto  oonipalaory  li(|uidution,  wliiuli  ia  not  oIIwikI 
"  by  Uio  petitioner.  '  V  ,  , 

"  Whorcforo  the  plaintiff  proya  that  the  aaid  potitiona,  and  each  of  tlioin  b^ 
diaibiaaed  with  ooata."  '     . 

Paragraph  13  of  Sec.  3  of  tho  Inaolvont  Act,  enaota  :— 

"  Immodiatcly  upon  tho  expiration  of  live  daya  from  tho  return  day  of  th« 
"  writ,  if  no  petition  trf  quash  or  to  atay  prooocdinga  bo  l^led,  or  upon  tho  ron- 
"  dering  of  judgment  on  tho  petition  to  quaah,  if  it  b%  diamiaaod,  tho  .Judg« 
"  upon  tho  applioation  of  tho  plaintiff,  or  ony  creditor  intervening  for  tho-praB^ 
••  eoution  of  the  oauao,  ahull  order  a  meeting  of  tho  creditors  to  be  held  before 
«'  him  or  any  other  Judge,  at  a  time  and  place  named  in  auoh  order,  ailU  after 
"  duo  notice  thereof  for  tho  purpoao  of  giving  their  advioo  upon  the  appointment 
•  "  of  an  official  oaaignee."  .;  ,  , 

Tho  Judgment  rendered  by  tho  Iffon.  Mr.  Jiutloe  Mackay,  on  this  law  issue, 
confirmed  by  tho  mnjority  of  tho  Judges  in  Review,  (Mr.  JuKtioo  Mackay  being 
one  of  the  throe  Judges  sitting  in  Ra^riew,)  is  as  follows : 

"  Having  lienrd  tho  parties  by  their  respective  Counsel,  and  considered  the 
«  petitions  of  tho  suid  Robert  Watson,  intervening  party  and  petitioner  fyled 
"  the  9th  of  November,  1808,  and  the  16th  of  November,  1868,  reftpcctivcly,  and 
*'  tho  answer  in  law,  fyled  against  said  petitions,  having  examined  the  record. 
«  proceedings  and  the  document^  produced  and  fyied  and  maturely  deliberated,' 
«•  considering  the  nature  of  tho  debt  oloim  of  the  said  plaintiff,  as  set  forth  in  the' 
"  affidhvit^for  attachment,  fyled  by  thQ  plaintiff  on  tho  26th  day  of  October, 
"  1868,  and  that  it  is  a  debt  that  originated  against  tiefendants,  James  Arbucklo' 
*'  and  James  Bruce,  before  any  alleged  diasqlution  of  their  partnership,  and  that, 
"  therefore,  right  was  and  is  in  plaintiff  to  proceed  against  said  James  Arbuckle 
«  and  James  Bruce,  as  the  plaintiff  hath  done. 

-'  Seeing  that  there  is  no  nullity  nor  illegality  in  or  about  said  attachment  by 
«  plaintiff,  or  in  or  about  the  affidavit  fyled  by'the  plaintiff,  which  was  well  sworn  - 
"  to  before  the  prothonoUry,  to  wit,  under  chapter  83,  section  2,  of  the  Consol  ' 
«Stat.ofL.O.,  and  art.  30,  Code  of  Procedure.  ^ 

"  Seeing  that  onder  said  attachment  all  the  property  of  James  Arbuckle  and 
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SSSa^eX'""    ?""*"  ^™*'  ""^  ''^  *"'•'"  J""*"  *™«'.  (bolonghig  to  hira  by  anv  name,  avea 
GiMgowBwk.  "  by  snch  a  namo.as  Jamee  Bhuoe  &  Company,)  might  lawfully  be  eeized  atsuit 
*  "  of  plaintiff,  proper  accounts  being,  however,  to  be  kept  of  the  joint  estate  of 

^       "  said  partnership  of  Arbuckle  &  Bruce,  and  also  of  the  separate  estate  of  said 
'    .     ;         "  Janjes  Arbuckle  and  of  said  James  Bruce.     Considering  that  I,  said  Judge 
.!'  have  no  right  to  grant,  and,  by  law,  cannot  grant  the  psajer  of  said  Robert 
"  Watson's  petitions  aforesaid,  for  the  reasons/iet  forth  in  them ;  I,  thesaid  Judge 
.,  ^"  do  maintain  the  answer  in  law  before  referred  to,  and  refusing  the  concluLns 
"  of  said  petitions,  and  each  of  them,  do  reject  said  petitions,  and  each  of  them  " 
, "  with  costs."  .  ' 

The  ^appellant  respectfully  submits  that  the  judgment  appealed  from  should 
be  reversed.         ,-  ,  ,  ^ 

If  the  City  of  Glasgow  Bank  had  Tssued  their  attachment  in  Conformity  with 
.     the  facts  as  admitted  by  the  answer  in  law,  that  attaijhment  wotfld  have  issued 
-       -  .-against  James  Bruce  alone,  as  heretofore   co-partner  with  James  Arbiickle 
,    r  and  under  the  provisions  of  law  amending  the  Insolvent  Act  of  1864,  the  appel' 

lant,  as  the  assignee  of  Jnmes  Bruce,  would  have  been  entitled  to  claim  that  the 
,  property  attached  should  be  delivered  over  to  hiin  as  such  a^ignee. 

I  ^'  That  provision  is  as  follows  :~t39  Vi^,  Cap.  18,  Sec.  lO.j    «  If,  "pendin-V^ 

"  proceedings  for  compulsory  liquidation,  the  insolvent  should  make  a  voluntaiy 
"assignment  of  his  estate  and  effects,  in  conformity  with  the  provisions  of  the 
"  said  Insolvent  Act  of  1864,  and  of  this  act,  the  assignee,  under  such  assi^n- 
"  ment,  may  apply  for  'and  obtain  from  the  Judge  an  order  to  stay  such  p°ro-  i 
"  cecdrngs,  subject  40  the  claim  of  the  plaintiff  for  payment  out  of  the  estate  of 
"  the  costs  incurred  in  such  proceedings." 

The  right  of  the  appellanCas  the  assignee  of  James  Bruce,  to  contest  the' 

affidavit  and  >lrit  of  attachm>nt,  cannot  be  denied,  and    assuming   that  no 

assignment  had  been  made  by  J^es  Bruce,  ho  would  have  had  the  sat&e  right 

•  to  contest  the  legality  of  the  issueVd  service  of  the  process  of  attachment,  as 

any  defendant  in  ordinary  civil  process  could  exercise.    And  when  it  is  con- 

f  lidered  that  the  objections  raised  Wre,\hat  a  firm,  was  impleaded  which  did  not 

exist,  and  that  the  property  attach^"  was\not  the  property  of  the  Brm,  but  the 

private  property  of  one  of  its  members,  whoJiad  assigned  to  the  appellant,  it  is 

difficult  to  understand  upon  what  principle  thfe  Court  couH  set  aside  the  objec- 
1  tions  raised  on  a  demurrer  or  answer  in  law. 

The  answer  in  law  being  an  admission  of  the  facts  pleaded  by  the  petition  the 
judgment  should  have  been  in  favor  of  thV  appellants        '  ' 

^tVcAic,  §.  (7.,  for  the  Respondei}ts :—     \  V"  \^ 

On  the  26th  October,  1868.  the  City  of  ^Glasgow  B^hk,  being  the  creditor 
^  and,  so  far  as  known  to  the  Bank,the  only  creditor  of  a  firm  of  Arbuckle  &  Bruce 

\         (composed  of  James  ArWhckle  and  James  Brucfe^  trading  at  i^ontreal,  sued  out 
upon  an  affidavit  duly  made  a  writ  of  attachmei^t,  under  the  Insolvent  Act  of 
1864,  having  for  its  object  the  plaoing-oftheestafe  of  the  aUeged  insolvents  in 
compulsory  liquidation  and  the  appointment  of  an  assignee  to  thft  same.     The ' 
~-  ground  set  forth  in  the  affijiavit  for  adopting  this  proceeding  (in  addition  to  the 

aUegation  of  insdlvency)  was  that  James  Bruce,  one  of  the  insolvents,  was  about 
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toaamgn  and  dwpose  of  the  uuetaof  the  defendants  with  intent  to  delay  the  Bobert  w.uim 
«red.torB  of  the  defendant..     The  writ  is  in  the  usual  form,  and  command,  the  oi«M2;u? 
sheriflF  to  attach  the  estate  of  the  insolvento  and  t6  summon  them  to  answer  the      ■ 
plaint  contained  in  the  affidavit  of  record.    It  was  returnable  on^  the  1 1th  No- 
vem^r,  following.     The  writ  was  duly  executed  by  the  sheriff,  Mr.  Jamestjourt  ' 

an  official  assignee,  being  made  guardian  of  the  estate,  and  was  returned  befor^ 
tbQ  Court.  •  \ 

Before  noticing  the  proceedings  which  took  place  in  this  matter  it  may  be 
well  to  review  the  provisions  of  the  Insolvent  Acts  of  ]  864  and  1865  respecting 
compulsory  liquidation  as  they  bear  upon  the  questions  in  issu^  between  the  pa^ 
ties  to  the  present  appeal.  *^  v        ; 

Ip  opposing  an  attachment  the  alleged  Insolvents  had  a  ri<»ht 
.1.  To  present,  within  five  days  from  the  return  day  of  the°writ,  but  notafter- 
vrards,  a  petition  praying  for  the  setting  aside  of  the  attachment  made  under 
the  writ,  on  the  ground  that  their  estate  had  not  become  subject  to  compulsory  - 
liquidation.     (Insolvent  Act,  1864,  sec.  3,  §  12)  or, 

2.  To  petition  the  Judge  (instead  of  applying  ti  quash  thd  attachment)  to 
suspend  further  propcedin^s  and  to  submit  such  petition  to  a  meeting  of  creditor/' 
^nd  the  debtors  m  order  th^t  the  creditors  nrtght  determine  whether  the  proceed- 
ings  should  be  suspended  on  not.  (§  15.)  r      «^„ 

Upon-  the  expiration  of  file  days  from  the  return  day  of  tjie  writ,  no  petition   / 
to  quash  ^r  to  stay  proceedings  being  fyled,  or  the  petition  to  quash  if  fvled 
being  d«missed,  a  meeting  of  creditors  would  be  ordered  and  an  official  assignee ' 
would  be  appointed.  (§  13  &  14.)  "  ««wignee 

'      ^l'*  »;f  •^^"tsdid  not  adopt  either  of  the  foregoing-  remedies,  the  only  ones 
open  tQ  thW  nn^  the  aw,  and  did  not  even  appear  in  answer  to  the  writ 
The  law  \expre«3  »n  declaring  that  the  petition  to  quash,  made  by  the  insol- 

r  vent,  as  prodded  in  sec  3  §  12,  above  eitad,  is  the  only  iode  by  which  pt 
oeedings  for  c^pulsory  liquidation,  commenced  by  attachment,  can  be  set  aside 
The  Insolvent  \Act  Amendment  of  1865.  29  Vic    o  1«  «  7   ...    -^     vl 

dation,and  such  pVoceedmgs  shaU  not  be  contested  either  as  to  form  or  upon  th« 
pento  otherwise  than  by  summary  petition,  as  provided  by  sub-section  twelve  • 
of  section  three  of  the  said  Act,"  i.  e.  the  Insolvent  Act  of  1864 

Before  the  return  dW  of  the  writ,  that  is,  on  the  29th  day  of  October  1fifi«' 
RobertWatson  the  aplllant,  who  had  procured  an  assign^el't  ht'o^^S 

indmdual  e»^te  of  .^"""^  ^/"^^l"'"^  ''  ''''  ^"-•-»*«'  preaented  a  petition  to 
Hifl  Honor  Mr.  Justice  Maokay,  but  after  hearing,  withdrew  it 

On  the  9th  November  following,  the  appellant,  in  his  quality  of  assignee  nf 
the  estate  of  the  said  James  Bruce,  presented  another  petiL,%„?rarfof 

the  etyle  of  Jam<»  Bruce  &  Company ;  that  James  Bruce  was  seised  and  vZ  ^ 
sessed  of  the  goods.  &c.,  seized  under  the  process  issued,  and  that  by  virtuHf 
the  asyment  to  the  petitioner,  (appellant,)  by  the  said  James  Bruce  Ih 
goods,  Ac.,  became  vested  in  the  petitioner  (appellant)  who  had  eonsequentiy  aa 
interest  in  coptesting  all  proceedings  taken  by  thf  phintiff  and  Z  ,ijit 
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ttho^'ty  o"f  "»*«"i'"«  f""-  «»  •«?«!  P"'PO«««  connected  with  the  defence,  inasmuch  as  no  such 

Ol*.*owi,.„k.  firm  as  that  of  Arbuckle  and  Bruce  was  in  exintenco  at  the  time  of  the  issuW 

of  the  writ  of  attnchmcnt,  which  had  illegally  and  irregularly  issued  for  the  put 

pose  of  preventing  the  petitioner  (appcirant)  as  such  assignee  from  obtaininc 

.         possession  of  the  estate  of  the  said  James  Bruce.     The  conclusions  are  thatthe 

petitioner  (appellant)  in  his  said  capacity  "  be  permitted  to  intervene  in  this 

:      cause  for  the  purpose  of  contesting  the  attachment  and  proceedings  had  in  ihis 

cause,  and  of  pleading  thereto  and  by  all  other  ways  and  means  by  petition  or 

motion  to  quash  and  annul  the  said  attachment,  the  whole  with  costs,  &c." 
The  reception  of  this  petition  was  resisted  by  the  plainrtifT  (respondent)    but 


was 


allowed  to  be  filed,  saving  all  rights  au  fond  to  all  parties." 


The  appellant  having  thus  obtained  a  foothold  in  a  proceeding  to  which  he 
was,  by  law,  an  entire  stranger,  filed  another  petition  on  the  16th  November 
18G8,  in  which  he  attacks  the  affidavit  upon  which  the  writ  of  attachment  issued 
a«  not  sworn  to  before  the  propnr  officer,  reiterates  the  allegations  of  the  previous 
petition  as  to  James  Bruce  iiaving  cavied  on  business  alone  and  being  the  pro- 
prietor of  the  goods,  &c.,  seized,  sets  up  the  dissolutipn  of  the  partnership  and 
the  alleged  bankruptcy  of  Arbuckle,  in  Scothmd;  and  concludes  by  asking  that 
the  writ  of  attachment  be  quashed,  or  if  not  quashed,  that  all  proeeedingB  be 
stayed  and  the  property  seized  delivered  over  to  him  as  the  assignee  of  James 
Bruce.  ^ 

The  phiintiflF  (respondent)  fyled  >n^nswcr  in  law  to  these  two  petitions  as 
irregular  and  illegal,  and  alleged  that  the  allegations  were  insuffieient  in  law  to 
enable  the  petitioner  to  have  the  conclusions  of  his  petitions.  The  reasons  »iven 
in  support  of  this  pleading  are  tiie  following,  viz. :— "^  ° 

l.^ausethe  proceeding  adopted  by  the  said  petitioner  is  not  known  to  the 
law,^_1ie  has°no  right  by  summary  petition  to  ask  for  thadeliveiy  q{  any  of 
^^ood^  attached  in  this  matter,  and  the  Court,  or  a  Judge  in  vacatidn  has  no 
jttisdiction  to  award  the  conclusfons  of  the  said  petitions  or  any  of  them 

2.  Bec|jjfe  the  said  petitioner  dodi  not  represent  the  insolvents  in  this  matter 
and  the  insolvents  have  not  presented  any  petitiifii  to  set  aside  the  attachment 
or  to  stay  proceedings  as  provided  by  law. 

3.  Because  the  only  interest  that  the  petitioner,  who  is  a  stranger  to  the  pro- 
ceed^pgs  of  the  plaintiflF,  has  to  urge  any  of  the  matters  alleged  by  him  inrhis 
said  pe^tions  is  to  obtain  possession  of  certain  goods  claimed  by  the  petitiofler 
to  U^ug  to  him  m  his  said  quality,  a  remedy  whidh  he  cannot  by  law  have  upon 
sunomary  petition.  .       ■'■      y  ^ 

■  4.  Because  tho^only  ground  upon  which  a  petition  could  by  law  be  presented 
in  this  matter  under  the  circumstances  would  be  that  the  estate  of  the  insolvents 
had^not  become  subject  to  compulsory  liquidal^on,  whichS*^iot  alleged  by  the 

The  plaintiflF  also  fyled  another  plea  denying  the  truth  of  all  the  alle^tioiis 
Qototained  m  the  two  petitions. 

The  issued  having  been  joined  and  the  parties  heard,  Mr.  J  ustfce  Mackay  > 
maintained  the  answer  in  law  of  the  respondent  and  dismissed  the  two  petitions. 

An  inscription  was  then  fyled  by.  tbcpc^ioner  (appellant)  fo/hearing  of  the 
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matter  before  three  Jud.rea  in  ttovi«w      ,r    .,  .    .       ,    . 

prooeedin-8  tlio  r,o»W!         i^  ^    ^      *'"'  '»'*«"Pt'on  and  his  subsequent  "?}^T'  ^?'*>» 

i/iurceuings  tiio  petitioner  drroneouslv  stvlps  liimonlp  «  i  <■    i     .  •""^"'■mitiin  tityof 

d'instancc "  t]iPr«  !,„„!„    u  .  ^       HiniscJf  "defendant  par  reprise «h«K»w  Bank. 

,  .,    That  Ismail  m^rlr^it  r   '  ,r'  '*'°''°'  °"°  "''  "■»  '"'■'''«°''- 
an  .ttacLen\  ha,i.»  for  Ua  ofal  fl!;         T        ,°°  ""'"  '"  '°'"''"°  "'* 

pointmcntof  a/a^^Tto  A  J'f  ASf'i'^  """'I'"''  •»"  "•«  W" 
rteoreditOM  lad  a  ri^k.  .„  i     X.  j        ?  °''°  *^'"°°-    »"*  appointment 

!5™tL-         r?"'"'  ""'"  '"'"""'^  P«*'*^»"'  C  pV«ition  by  no  means 
adm  tted  ,  bs  apphcafon  was  premature  for  the  simple  rZn  that  until  t^eap 
pomtment  o  an  assignee  to  the  partnership  estate  there  was  no  one  to   e^t 
the  latter  estate,  or  to  a«  in  the  interests  of  its  creditors.  «  »«7«P'-'^«ent 

^  If  the  appellant  has  the  right  to  adopt  the  proceedings  Which  he  has  taken  in 
b trSt'^ifT  '"'*'  T"  ""*  '''  ^^^'^  ^'^^  In^lven^r  Ling 
ihe  appe  lant,  therefore,  having  no  standing  in  the  Court  below  tod  his  neti 
U«.sJ..ng.rreguar^nd  illegal,  the  question  of  the  truth  or  fal ";  of  ^t  f^cte 
^t  up  by  h.m  ,s  immat^ial  He  had  no  right  to  present  the  petitions  at  „t 
and  the  only  error  committed  by  the  Honorable  Judge  in  the^ourt  below  wai 
«.  aHowing  the  petitions  to  be  fyled.  The  appellant  ''«,ught  a  «medy  wh^hr 
U^M  not  give  him,  and  his  first  attempt  t«  e.f^ 'it  ought  t/ha.eC, 

^tll^^t"  T^"?^  «^?^  o-th  W  the  affidavitfon  V^^^^^  the  attachment 
Si    i"°  ^^V       T^''^'  ""'^''  **»«  ^^«'«  "^'^  enunciated,  could  not  be 

-Gi».llWdure,  whtcrproTTdes  thaHhe  oath  required  by  law"in  any  proc^sd 
iDgs  before  the  Court,  may  be  taken  before  the  Prot^ono^y.         '"^  ^"^^ 
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TnTnlo  ciUTf     ''''"'  'espondent  respeotftilly  submits  that  the  judpment  dismissing  the  petitions 
tilMgoif  Bank,  of  the  appellant  was  correct  and  ought  to  be  confirmed,  and  the  respondent  per- 
mitted to  prosecute  the>ppointment  of  an  assignee  under  the  writ  of  attachment 
issued  iti  this  matter,  and  the  appellant  left  to  urge  his  rights,  if.  any  he  has,  at 
the  proper  timef  and  in  the  proper  manner. 

BADoteY,  J.— The  Bank,  Scotch  creditors  of  James  Arbuckle  and  James 
Bruce,  trading  in  co-partnership  at  Montreal,  under  the  firm  of  Arbuokle  & 
Bruce,  cqused  to  be  issued,  upon  the  reqlKred  affidavit  therefor,  the  insolvent 
writ  of  attaclhment  for  compulsory  liquidation  in  insolvency  against  these  parties* 
The  writ  was  duly  executed  and  the  property  in  the  hands  of  Bruce  was  arrested 
and  attached,,  as  provided  by  law,  and  taken  into  possession-  by  Mr.  James  Court 
_:__ — „,        an  offi|ial  assignee.    After  this  had  been  efieotcd,.Brnoe  individually,  and  in  his 
own  name,  made  a  voluntary  assignment  in  insolvency' into  the  bands  of  the  ap. 
pellant,  another  official  assignee  in  Montreal,  who  filed  an  intervention  before  a 
'  '     judge  sitting  in  insolvency,  iblaiming4»  be^ put,into  solcr possession  of  the  attached 
,^         ■  effects,  upon  the  ground  that  the  cp-partnership  alleged  in  the  affidavit  had  ceased 
'  to  exist  before  the  issue  of  the  writ  and  that  the  effects  were  the  propei^of 

Bruce  alone,  who  was  and  hadbeen  for  several months  a  sole  trader.     The  inter- 
vention was-dei^urred  to  upon  the  ground  chiefly,  that  the  insolvent  trader  alone 
could  object'to  the  validity  of  the  writ,  and  that  not  having  availed  bimsfilf  of  the 
^'  privilege  offered  t6  him  by  the  insolvent  law,  the  appellant,  as  his  individual  vol- 
untary assignee,  could  not  interfere  with  the  writ  or  remove  the  arrestment,  and 
Ihat  therefoKHhe  intervention  was  against  law,  and  the  writ  remiuned  in  full 
for(»  and  effect.- Now  the  insolvenfrlaw  allow;s  the  adoption  of  insolvent  proceedings 
against  a  trading  co-partnership,  as  well  as  against  an  individual '  trader,  and 
"    necessarily  arrests  in  its  course  all  the  property  a&d  effects  of  each  partner  as 
well  as  that  of  the  co-partnership.     The  proceeding  against  the  partnership  of 
course  included  the  individual  partners  and  each  as  an  individual  trader,  and 
\_.      the  law  provides,^  in  substance,  that  so  long  as  the  original  writ  holcJs  good 
?'  no  subsequent  individual  proceeding  shall  avail.    Bi4  insolvents  are  allowbd 

r-  V         *     personally  to  petition,  to  quash   the  compulsory   proceedings,  and  neoesqanly 
-  ~^^    ^         a  partner  would  have  that  right  also,  but  it  is  a  purely  personal  oneand 
canqot  be  delegated  to. another,    and  certainly,  not  to    a   subsequently  ap- 
pointed assignee  voluntarily    chosen    by    the    particular   insolvent    partner  , 
himself.    The  law  points  out  the  duties^and  rights  of  assignees,.but  gives  them  no 
*  power  to  petition  to  quash  a  previously  issued  writ  of  attachment.'    If  the  insol- 

Teuts  themselves,  or  either  of  them,  do  not  petition  to  quash,  in  the  manner  and 

within  the"^me  strictly  limited  by  the  Insolvent  Acts,  the  writ  taecessatily  standa' 

good  against  them  or  him.  Any  subsequent  action  by  either  in  the  shape  of  a  vol- 

N^^^         votary  assignment  caqnot  avail  to  stop  the  foroe  and  effect  of  th$  issued  writ, 

"^^  which,  by  tiie  insolvent's  failure  to  petition  to  quash,  is  rendered  absoktdy  effi^^ 

tive.^-Jl'heestate  and  ^eots  have  thos  become  validly  held  under  the  writ  and 

'    cannot  be  divested  from  it,  except  by  proceedings  providecf  by  law.    T^e  peti- 

tion  in  intervention  of  the  appellant,  the  allied-  aaagnee  of  the  jndividnd  pwt. 
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^uitrl^J^'r'Tl^'^"""'  "^^*  ^'^  '»"»'«"'d  therefore  his  appeal «oben  w»uo. 
muBt  be  difliniiMed  and  the  judgment  below  confirmed.  ^^^  "Cw  ffi' 

,      ■  (     '  Judgment  confirmed  unanimously. 

Corter  <fejy^«o»  for  the  appellant.  *  *   ° 

A*teAie,Jft^r^^ja4gfo,- the  respondent.  **. 

(J.fc.),  ^  J  *^ 

V  \ 


^=^ 
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MONTREAL,  8th  SEPTBMB?1B,  1870. 
€ora^  POVA^C.  J.,  Cahon.  J.,  Dbiimmoni,.  J.,  BABOLir,  J.,  and  Monk,  J. 


lfo.8.    ' 


LEWIS  0.  WILSON, 


{Pliinvff  U  CouKt  below,) 

ApPtLLART ; 


AMD 


JOSEPH  OBHERS, 


'  .   \  {Deftnlant  in  Court  htlmo,) 

•ntfcwhe  to  Lower  Cmiiid»,.nd  bUAo^Tr^!^^        ^T*'^"^"""'^'""'*'^'^^^^- 

•ear*,  only  .bout  the  time  o??he  liSwoftJl  ^°         J*f  *'"'  *'^"»''  ^  «•"'««»» 

>    oircnnutonceo  the  Plsintirr^onne  „„  ,h.      f       °!!i  '""•*  "PPewed  th«t  under  tScw 

UmltaMon.  ofthe.CS^  o^„X  whewtte' not  Jr"  T  **  '^"^  "^  the,t.t«to7f 

•      .  Httb.  th,t  the  wuon  Z  ^o™  SreJlrtS^^JiJi^Jl  ,i'rl*«  "^'J"*"' "  '^  Pay*ble:- 

.   »-»^-™.-h«ie,.^.«..'g;2Xtrn";rjo^'i:-^^^^^ 

::f  «ti''"  r°«  P^  .^"^  ?'  PJ""*^^  *''*"°  *''«  J-'Jg"*''*  rendered  by  the  Court 
A  ^'^^.^  *''«'*««1.  3(/th  November,  1868,  dismissing  the  plaint^ft's  aoHon 
A  report  mU  be  found  13th  L.  C.  Jurist,  p.  24.  - 

<»«fZ*t'"'*'^*^'.'*^"*°*'  "^'^'  ^'*-  ^''"'  *i'«  question  was  one  to  be   ' 
de«i^^bypnvi^  international  law.    2na.  That  .^private  intematiomd  law 

I  u  i^  "^,^/"''  "  **■*  ^'^  ^'^^^^  place  where  the  notfe  was  made  payab^ 
should  be  applied.  3rd..  ThaJ  even  if  the  te>n  b.  applied,  the  quesSof 
ftot  proved  in  the  case,  suspended  the  pleas  oFprescripUoi' pi  Jed^^' 
pondent,  and  sanctioned  the  prefensions  of  the  appellant.  ^'^^^  "7  «»■ 

appeUant  submitted,  that,  granting,  that  the -fee  loci  LJcil,    ^.L,"    . 
i«i«fiii«,  auo-tnat  a  note  stellar  to  tbat  ia  questioi^av  nndern«l!„."« 


•i^i" 
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'•Dd  ""  th's  country,  tho  facta  set  uVin  tlio  declaration,  if  true,  suspend  the  presoriptioa, 
Jo«oph  Domow.  and  give  to  tho  ippollant  a  rik t  of  action;  Tho  g^und  for  this' position  is  sup^ 
plied  by  a  principle  recognize^  our  laW,  eontra  non  vahntem  ogere  nulla  curril 
prcicriptio.  Poihkr,  ^tnnding^te  he  does  almost  alone  in  the  adyoonoy  of  the 
te/ort,  also  adopts  this  luaxinAarid  admits  that  prescription  cannot' begin  to 
run  but  from  tljo  day  tho  credito^ns  tho  power  to  bring  tho  action,  dbl.  paft 
in.,  No.  679  and  G^O,  Prescription  No.  22.,  "On  n'est  pas,"  says  Le-Merle,' 
"  rcccvuble  d  so  plaiiidrfi  ni  A  ^prdvjiloir  do  son  :propro  fait,  do  sa.  negligence; 
.  de  son  imprudence,  ii  pl^s  forte  raison  do  so  fauto,  au  pr«<judico  d'auttui."   Fine 

dc  non  rcccvoir,  chnpu  7,^.  144.  These  citations  art  closely  ipplicablo  tp  thil 
case.  Tbe  plaintiflTs  declaration  alleges  and  at  enquSte  ho  has  toroved  the  secret 
ond  suddcV  absconding  of  the  defendant  from  hi»  domicilft  ol  Jmt  theperibdpf 
the  maturit^^f  the  note ;  that-  the  plaintifF  had  since  inade  diligent  search  for 
him,  but  with«^uis8uccess,  until  a  rtonth  previous  to  the  institufiop  of  the  action, 
wheh  he  for  th6v  fim  time  found  defendant  in  this  Province ;  that  in  consequence 
.  of  this  fraud  by  the\dcfcndant  he  was  unable  to  institute  any  atetion  upon  the 
note  according  to  tl^  laws  existing  in  New  York  and  Wiscon^n,  and  con- 
sequently by  these  laws  the  statute  of  limitations  was,  as  rcgardk  the  note, 
Suspended,    i  /  >  ^ ,  j  <>  ■' 

^^  Girouard,  for  respondent,  after  referring  to  the  opinions  expressed  by  varioiu 
writers  on  the  subject,  continued :— The  review?  we^haVe  just  made  dearly  show? 
that  no  less  than  eight  difiFerent systems  prevail  on  the  continent:  "  *  ' 

1.  The  law  of  domicile  of  the  creditor  iq  all  oases,  supported  by  ifothier. 

2.  The  law  of  the  domicile  of  the  dobt9r  at  tfie  time  of  the  institution  of  thdV 
action  in  all  casps,.  supported  by  Hu^r,  John  VoSt,  Pohl,  'fhol,  Bar,  Berroyer 
and  Lauri^re  ou  Duplessis,  ArrSts  of  the  Parleinent  de  Fltmdre,  (I7th  July, 
1692,  and  30th  October,  4705),  Bmxeljes,  (24th  September,  1844),  Merlin, 
Marcade,  F^lix,  Arrgts  de  Cologne,  (7th  January,  1836,  4th  April,  1839,  ancl^ 

.    14th  December,  1840),  jDour  de  Cassation  of  Berlin  (8th  October,  1§38.)  ^ 
*  3.  The  law  of  thle  place  of  the  contract  in  all  oases,  supported  by  Hert,  ^an- 
sord,  Rocco,  Keinhardt,  Sohaffner  j  Douai,'-(l6lih  August,  3834)  ;  -Paris,  (7th 
February,  1839,  and  ISth  January,  1840.) 

,  4.  The  law  of  th«  place  of  the  contract,  and  when  a  place  of  payment  is- 
specified,  thci  kir  of  that  place,- supported  by  Wachter,  Koch,  Bornemann  and 
Savfgny.    I  ,      ' 

5.  The  law  of  the  domicile  x)f  the  debt<ir  at  the  time  of  the.  institution  of  the 
action  and  whqn  a  place  of  payment  is  specified,  the  law  of  that  place,  sup- 
ported-^y  Christin,  Burgundus,  Mantica,  Casaregis,  Pavre,  Boullenois,  Troplong 
and  Maesd.  ,  -  V 

6.  The  law  of  the  domicile  of  the  debtor  at  the  time  of  making  ihe  contmt, 
and  when  a  place  of  payment  is  ^)ecified,  the  law  of  that  place,  supported  by 
Pardessus.  '      .         "  .  ,      -"^ 

7.  The  law  of  the  domicile  of  the  debtor  at  the  time  of  the  making  of  the 
contract  in  all  oases,  supported  by  Dunod.  " 

8.  -The  law  of  the  place  whejfe  the  aotioD  is  brought  in  all  oases,  sapported  bj 


.^ 
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^^^^^^^^^not  claim  high^  or  moJe:extensive  privileges  than 
oae  fiUowed  to  Canadian  inhabitants.         ,      •  ^^^^umau 


and  loffical  anH  thaf  u  ei.     u  u    j    ,      ,  ^       **  the  most  reasonab  e 

:.™nj,i:i:Li;\:sir  "^  -  ■«  '^^  -or  u,.,  ^.„,a. ,, 

MLdT.r«f°rtfri°i"?'^'""'"=  «»».»'»'«f  wkui  of  into. 

"E.tl,!rT«"".,'°';  °'  ""  '^  ^"•'' "  ""  '•'  "f  O"*"".  «"•■  Citrf  Sfafe,'! 
Eiigliuid.ndSooll«^Mdal«oofoUiepiiaUona.  '  '""0'«lf«,, 

6.  Became  Jar  iSS  of  prMcriplioo  in  oomnuiroil.1  malten,  !„,(„»  kM„,c„piea  "• 
ftom  ftat  of.Engl.„d,  pnght  to  be  govo-^ned  b,  the  Englirf,  ™lea.  ^  ' 

X6.  Beo»»«  thiaqueMion  bear,  upon  the  relatione,  of  foreigners  with  BriUsl' 

^^^■r  ■T^r"™"^'/'"^'"'  °'«""'''°  '"""  be  govrned b^fte  ' 
•UJes  of  the  English  jurisprudence.  -  j   "« 

J^  B«^o^  of  prescription,  like  that  of  every  nation,  relaf^  to  pro^ 

M^f^'^'t  *'*'^^°  •«»°t™«t  »  not  affected  in  the  least  by  the  plea  of 
^^^^y^r'^J^^^^^^^^S  8tiU  liable  to  'an  action  in  the  foreign 

9.  Because  a  debt  declared  pr^ribed  still  exists  t»  naturd,  and  can  be  good 
consideration  of  payment.  ;  \  ,  ««u  «uu  i^  gooa 

«f  It-^rr *"f  ***"*^  '^  limitations>>>  presem  the  peace  of  oitiiens 
of  this  country,  and  not  of  fnrt^ifm^r^,       .     ^  *—    - 


\    1 


.■> 
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UihBOMiUon     12.  BocauBo  the  appellant  ncglooted  to  bring  his  aotion  in  due  Umd  in  this 
J«NpIi  0emen.  oaunt^ 

13.  Beoause  the  parties,  when  oontraoting,  oannot  bo  supposed  to  contemplate 
the  Statutes  of  Limitations  of  any  oountry.  .  , 

14.  I^ocauso  if  the  parties,  when  contraoUng,  be  supposed  to  have  contem- 
f-             plated  prescription,  they  must  be  presumed  to  have  looked  to  the  limitotion  of  the 

country  whore  the  aotion  would  be  brought. 

16.  Because  the  plea  of  prescription  is  a  plea  belonging  to  the  person  of  the 
defendant,  and  consequently  must  be  ruled  by  the  law  of  the  place  where  the 
defendant  is  served  with  process. 

16.  Because  the  fact  that  the  Court  cannot  of  its  own  motiop  supply  the  said ' 
plea,  demonstrates  that  it  does  not  relate   to  the  contract  or  debt  df  the 
plaintiff. 

Badqlby,  J.     Two  brothers  named  Demers,  of  whom  the  respondent  was 
one,  established  themselves  in  business  in  co-partnership  at  Fond  dn  Lao   in 
Wisconsin,  and  purchased  goods  in  New  York  fiom  a  merchant  there,  for  which 
they  gave  their  promissory  note,  dated  the  12th  September,  1867,  for  11,120  47 
payable  to  ordei  at  four  months  after  date..  At  about  the  Ume  of  the  maturity 
of  the  note,  the  makers  secretly  and  fraudulently  left  their  place  of  business  and 
d^micUe.    Until  April,  1863,  they  concealed  their  whereabouts  from  their  creditor. 
so\sucee88fully  that  at  this  last  date  only  was  the  domicile  of  the  respondent  dis-' 
covered  in  Lower  Canada,  at  Beauharnois,  where  h«  had  establiAed  himself  in 
business.    Proceedings,  by  action  at  law,  were  then  instituted  against  him  for 
tiie  recovery  of  the  amoun>  of  the  note,  which  had  been  duly  protested  after 
non-payment  when  it  fell  due,  and  indorsed  by  the  payee  to  the  appellaat.     Sub- 
seguently  to  this  the  co-partnership  between  the  brotl&ers  ^as  dissolved.    The 
respondent  having,  among  other  prescriptions,  pleaded  our  Statutes  of  Limitations 
against  the  suit,  the  contention  turns  upon  the  applicability  of  the  statutory 
limitations  tb  relieve  the  respondent  from  the  action  against  him.    In  the  con- 
tention  of  this  ease  a  very  elaborate  discussion  has  been  raised  of  what  appeirs 
to  be  a  plain  principle  of  law.    There  is  no  difficulty  as  to  the  facts  of  the  cale     - 
The  business  co-partnership  of  the  respondent  an^  his  brother,  their  domioUe     " 
and  place  of  business  in  the  State  of  Wisconsin,  their  purchase  of  the  goods 
the  consideration  of  the  note  at  New  York,  the  making  of  the  note  in  the  State 
ot  Nfew  York,  their  departure  from  Wisconsid  about  the  time  of  the  maturity  of 
the  faote  with  tiieir  means  of  paying  it,  and  its  timely  protest  for  non-payiii6nt.    ^ 
the  dissolutioi»  of  their  co-partnership,  and  the  entire  ignorance  of  the  creditor 
of  their  place /of  refuge,  untU  his  final  discovery,  in  April,  1866,  of  the  respon- 
dent's residei^  at  Beauharnois,  in  Lower  Canada,  about  which  time  tiie  action 
was  instituted  against  him.    The  respondent  demurred  to  tiie  aotion  by  except- 
ing  m  law,— first,  tiie  Provincial  Statute  of  Limitations;  second,  the  statutory 
prescription  of  five  years  for  promissory  notes;    and,  tiiird,  the  statatbry 
prescription  of  six  years.    After  evidence  taken  in  the  case,  judgment  w  mi 
miin  instance  iraB  for  the  plaintiff,  but  tills  was  reversed  in  revision  by  the 
Court,  which.di«mis8ed^the^plMiitilP»iioti«^TdtogBthBr;  and  thB  appeal  is  fiom- 
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"eTof^f„7V''/  ^"'  "lif  ""•  "^  ^^'^  ^''^''  "^^^Vi-^o-'i"  i-d  New  York;  UwUO.wu«i 
-^tlf  •;!«t«taj|^  t.n,.t.Upn  in  general,  and  their  governing  principle  .o.pS'g-.. 
0"  aenved  cither  from  thei  Y<x  foci  «»n/m<  <«,  or  the  Itx  fori.    The  former 

law  of  T^r  ^"",f  ^  r*r*«'"»<"J.  «»"«»  tte  latter  ottn  only  apply  where  the 
aw  of  the/or«w  nllo*«  the  fftrum  applied  to  to  make  the>pplication.  !  All  sueh 
Slr\r  "r«»*'»'J' »""«"  of  procedure,  that  ii,,  in  the  u4.  of,  local 
Zlttf^       enforoQf»en>and  defence  of  contentious  litiga^|o„/a„d  it  \»  plaia 

iurLn   ?^K  "  "^"^^  ^'l'  ""'  ""•"'  ^"'  ^«"'"  '«  »^  ^  f«>r  "  pTtieular 

cedure  which  does  not  roach  the  nicrits  of  the  contract.     National  (iomitv  of 

,  course,  extends  the  use  of  local  Courts  of  justice  t,  suitors  SHu^'^ 

wir„TH°'"t"''  ''^"'  ><«">-«0".  th<^e  Courts  are  rcstricL  ii '  iel 

toreimw.tor,  therefore,  oooiing  into  our  Courts  docs  not  bring  his  forclirn  rro 
cedu«,\.th  his  contract ;  he  brings  the  contract,  and  thb  pro^f  of.  it  onl  Ad  isi 
herrfore.  necessa„)y  compelled  to  sWit  to  the  procedure  4hich  the  I^ai  W 

U  awording  to  the  crcumstances.  and-in  the  manner  and  time  limited  by  thi 
ThL  fot-  'T'™rf  ?^  *»»«  "O"-*''^  ««  declared  by  its  legislative  e;aetment8. 
Th«  foreign  creditor  having  resorted  to  our  Courts,  and  our  procedure  is  there, 
fore  subject  to  the  restrictions  and  limitations  of  our  local  Ww  that  is.  tCrL 

«de  U,e  hm.tat.on  and  its  incidents  of  the  U.  loci  contradu,.    It  is.  therefl^ 
the  fcx  /on,  ,n  other  words,  our  law  0/  Umitations  or  prescripUon,  which  applied 

'^r^rint?'  "vt  ""I  *'?  'V"^  '■''"^  """"*'y-    ^»'  *•»"  '-^  of  limitation^ 

Aesubjeeuonof  the  suitor  to  its  appUeation;  but  where  a  foreign  debtori^ 

A  fraudulently.aets  towwds  his  fo.,ign  creditor  as  to  conceal  him  Jf  in  anothlJ 

O^untiyftreigntobiscreditpr,  he  puts  it  out  of  thal^reditor's^^wer  to  enforce 

>s  j^hts  in  thit  co».try  of  refuge  against  hk  debS^^r  tp  ul^the  priS 

of  the  countiy  to  which  the  debtor  has  fled,  without  the  ^t^s  knowled^rf  ^' 

'     J'",!'^*^^"?-    ^«'"«l«''%'»»«l«xi«tbetweenthem;JfthecreditorTto  . 

belimitjd  in  hu.  recourse,  he  ought  to  ll|v«  the  meaniWfeii^^^^  If  the 

.  f  H    "/;* :^'"?^  °^  '^''^^  \^rx^.\^  limitation,fhe  mL  not  fraa! 
dulentlyandduhone8Uy,byhi8ownaet,exkdehist3Wditorfr^^ 

dfS«*C^fiTr'^?^r:    ^*'"*>^»«^Pfil.l«Kthat  the  debtor's 
domicile  w^  first  Wered.    It »  manifest  thW  our  local  pteriptWn  or  limi-  / 

|V^^     >*»o°  ~'^d  only  legally  b<^n  to  nin  from  the  ime  of  that  im^^^^  " 

'  ^    je«pondent8faotam  seems  to  admit  this,  in  aiding  that  t»lo  action  then  would 
^e.     ifte  mazim  of  our  common  law  overlying  our  prescription  is  the  means  or 
power  of  enforcing  reooorae  tinder  the  equitable  rule,  contra  ma  valkuem  agen 
non  curi^  prucriptio ;  the  disability  mitot  KAipoved  to  aUow  of  thl 
of  the  limitation,  and  that  disability  was  lemdved  only  in  April  1866 

appilofcttOTTsriftir  Statute  of  LimSatfoHl^ffirt^rfore^oreitor,  it  Sd 
only  holdhim  when,  l^  ^  knowledge  of  his  debtor's 4ok^cUe  in  Canada,  that 


m 
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ttwtoO.WIIion  I,  .„„  ,      1  .    »,       ,  .  ———————— — 

,o.>Au.cr.. :  /  ^"'.^^"Sl'^l  «P«"  «»'o  creditor;  up  to  that  time,  the,  fraudulent  abaoond- 
...«  and  oya«,on  of  tho  debtor  from  tho  foreign  country,  and  hi.  refu,o  here 
MMhout  h«  croditor'H  knowiod«o.  could  not  cut  out  tho  creditor  from  hi»  riRl.t 

'  '  1  r?!;;!.  "  it    '™"'  ''""•  "'"^  *'*"  H-"!*-'!""  only  lK.gan  to  bo  opcraUro  from 

Apri ,  IHGb.     Iho  action  in  brought  in  that  year,  which  i.  in  good  time  within 

^    .,  the  Btututwry  hAutalions,  and,  therefore,  the  judgment  appealed  from  muat  be 

^  „  /  rcvorscd,  and  judgment  entered  up  for  the  appellant,  with  costn  of  both  Courts. 

j  It  w  only  ncccBBury  to  add  that  the  fraudulent  absconding  from  tho  foreign 

.       y  country,  and   tho  evasion  by  tho  debtor,  roHpondont,  from  both  tho  States  of 

\\  iBconwn  and  Now  York,  prevented  k\w  operation  of  their  Statutes  of  Limita- 

f      -     .    tion  against  tho  creditor,  and  leaves  tho  liability  of  the  roHpondent  in  those 

States  exactly  as  it  wos  at   the  time  of   his  withdrawing  biniself  from  the 

,,;  operu^on  of  their  State  law. 

DtivAL  G.  J.     Tho  pretension  of  the  defendant  nmoants  to  this :  I'committcd 
a  fraud     I  succeeded  in  stowing  {nysclf  awny  out  of  tho  States^  of  tho  Union. 
1  Wy  creditors  looked  for  mo  everywhere,  and  1  must  succeed  in  getting  this  action 

dismissed,  because  I  have  hid  myself  for  six  years.  Is  it  possible  that  such  a 
rulo  as  this  could  be  laid  down  in  any  civilized  country  in  tho  world?  The  case 
to-mo,  seems  so  plain  that  I  cannot  conceive  how  thora  can  bo  any  doubt  on  the 
subject.  .  ■ 

Mqnk,  J.,  concurred.  On  tlie  question  of  law,  his  Honor  scorned  to  concur 
with  Mr.  Justice  Mondolofs  opinion  in  tlio  Superior  Court,  that  it  was  tho  lex 
loci  contractus  which  must  be  considered. 

DttCMMOND,  J    also  observed-  that,  in  his  opinio^;  it  was  tho  lex  loci  contractu, 

-  Cttdetndr„f' '"""'  -d.th-fore,  there  was  no  prescription  acquired 

'a  ?'-rf'/*.  ^''^'^^"'"•l<'^'^PP<^''»''*»«t<'on<'i«,etparaitoxpo8erle8questioiis 
do  Imt  et  do  droitcorrectement.  ^ 

I  ,         Prendre  A  cc  factum,  page  I,  Ics  faits  de  la^ause,  les  allegations  de  la  declara- 

tion, ct  la  nature  de  la  ddfense. 

Urto  ddfenao  en  droit,  admiso  par  le  Juge  Bcrtholot  en  premiere  instance,  a 
4t6  ren voy<So  par  la  Cpur  d' Appel :  les  parties  ont  6t6  &  I'onquOte.  et  ayant  m 
cntendues  au  mdritc,  jugement  a  dtd  rendu  (Juge  Mondelet)  mainteaant  I'aotion 
etcondamnant  loddfendeur.  La  Cour  de  Revision  i  renversd  oe  jugement  et  a 
rcnvoydlaction;— Cost  do  oe  jugement  qu'est  appel.  •  .    ' 

U  qnesUon  est  de  savoir  .qudle-ist  la  loi  \  kquelle  i^  faut  recourir  pour 

decider  la  question  de  prescription,  sor  laquelle  roule  toute  la  diffieultd.    BiUei  12 

•     Septembre,  1857,  fait  dans  le  Wisconsin,  payable  A  Now  Yoik^A^atre  ffloiB 

»11 20.47.    Action  portde  dans  le  Baa  Canada.  ""^    ' 

L'abseqce  du  ddfendeur  et  la  recherojie  faite  pour  le  trouver  sont  prouvdes. 

-  -'^'^. '*.'«»  ^«  New  York  et  de  Wisconsin,  5ar>liieUe  I'abBence  suspend  la 

.        prescription.    Si  la  "cause  doit  6tre  d^idde  d'apr^  oea  lois,  le  biUet  n'dtait  pas 

present  lors  de  I'aotion,  qui  a  dtd  portde  aussitdt  que  le  domicUe  du  ddfendeur  a 

^t^trouvd.     C'est  lA  |a  prdtefltion  du  demandeur^app^knt,   IngnHj,  .^-^ 


aooueilUe  par  le  jugement  ^npremiire  instance  du  28  Mars,  1868,  qu'il  faut  voir 


■5*^-    -i.'. 
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•), 


,.,^„,j-^^ 


COURT  OF  QUKKN'8  BKffClI,  1870. 


32^ 


% 


paaaonuiH-otlnir!'  ^^7"?*'  '^^P'"'"  '"  Pfo«vo,  l«  proscription  n'lUait 

contrSo  „u.  L     f.""""!'"']''"'  ^«''-'J«".  ^'""t '«  «-  Canada,  notro  ku  ^'tait 
10  et  n  Victl  i  11      /v      '"'^!  ™  «««»ntoquatrc  ot  au«Hi  d'apris  lo  Stat. 

•^       P«^3'l!!  ^"'  *'"*"'"^'' '''"' '°  *"'•  ^'  ''«'^-  3'»  "oit  applicable  A  notro  ca«, 

diffftront      nZ\  ^1  ^   '  ""  *^"""""'  ""  ""'»"»  quo  Icum  dispositions, 

ZlaL  .  ^''""r  "'"'' '^^^t  »«  «h»P-  64  qu'il  faudrait  rcoourir.-d'oii T res/ 

«<.*!  '"•'w"",  chap,  lljcst  inoorrecto.  '  *        \ /^ 

^  lJ^c::tStr  '^  :'"?•  '*"•*•  '""-  *"«*«'  Bcsdisposition;.  ipUcablo 
JSo  dfttm'    r!  „T        '^'"'*"°  ''""^  '""  *^"?  -dl„airo.,un/^£lparcil 

demandour,  ant  qu .  n'a  pu  connaitro  lo  domicile  du  ddfcndeur. 

scriptior        ""P""""'^    ***      «^''«»-«  ««n  vafc«/m  a«,er^  ««?/«  «*rfi<  j>re. 
En  conclusion :  /.  -  k — -^ 

aeur  6tait  done  d  temps  pour  p^ursuivre,  •  *iou«uan 

|Iechj^  64  des  Stats.  Ref.aaBai^  Canada,  qui  est  Ure  r&rle  sur  le  sufet  n^    >^ 


^ 


J«  renwweraui  done^fc  juSmef  t  de^la  gour  K 
in  entier,  oelui  do  JufiM  MondflW/  *  # 


son  entier,  oelui  do  Juge  MondeI«t 


ion  et  j'JIopterais,  en 


w^i  ^■ 


%*-' 
% 
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I««li<)  Wllion 

•ml 
Joivph  iHHnm. 


The  Jivlgment  b  iMordad  ■■  Mkrni: 

Tho  (.'ourt,  oto.,  ooniiidorinK  that  tho  proinimory  note,  tho  lubjeot  of  oonU>n. 
lion  in  thin  oauM,  bonring  duto  at  Now  York  on  tho  ll^th  Aiy  of  8«ptoinbcr, 
1857,  woM  then  and  there  inndo  by  tho  oo-partnonhip  firm  of  DoniorH  &  Brtithc'r, 
oonipoiKid  of  tho  aaid  ronponditnt  and  ht»  brother  Ilootor  Doiuura,  thun  trading 
in  oo-partnonhip  at  Pond  du  Lao,  in  tho  Htato  of  Wlaconain,  one  of  tho  United 
StatoH  of  Amcrion,  and  wan  by  tlio  nuid  flrin  made  piiyablo  at  Fond  du  Lao 
ttlorcMaid,  ut  four  luonthH  after  tho  duto  thereof,  which  auid  note  waa  thoro  duJIy 
prpteatcd  for  non-payment  at  tho  maturity  thereof. 

Considering  that  about  the  time  of  the  maturing  of  tho  *aid  note  for  payment 
thereof,  the  said  roiipondcnt  and  tho  said  llcotor  Demors,  ocK^partnerH  aforesaid, 
•bHoouded  fVom  their  domicile  at  Pond  du  Loc  albfcoaid,  and  abttodoaed  tha 
United  States  without  returning  therifto  and  having  domicile  thoraioi  ,  * 

Considering,  thoruforo,  tliat  tho  Sta^tos  of  Limitation  in  fowo  In  tiie  said 
States  of  Now  Yorlt  and  Wisconsin  have  no  application  to  tho  said  promissory 
note,  and  do  not  bar  tho  legal  recourse  in  tho  said  lost  mentioned  States,  or 
either  of  them,  upon  tho  said  promissory  note.  ~~  "^•i 

Considering  that  tho  domioilo  of  the  said  respondent,  sipoo  his  absconding 
from  Wisconsin  and  departure  firem  the  said  United  States,  and  aftor  diligent 
but  unsuceossful  search  therefor,  was  discovered  to  bo  at  Beauhamois,  ip,  tho 

\  Province  of  Quobco,  only  at  or  about  tho  time  of  the  institution  of  thia  action, 

\  U)  wit,  in  April,  18(iU. 

\  And  considering,  therefore,  that  the  statutory  proscriptions  or  limitations  of 
Lower  Canada  oould  not  apply,  and  could  not  bor  the  action  jin^  dematid  of  the 
■aid  appellant  against  the  said  respondent  in  this  behalf.  i 

Considering  that  in  tho  judgment  of  the' Court  sitting  in  thia  oatiM,  st  Mon- 
treal, and  rendered  on  the  30th  N6vemj[*r,'l868,  in  revision  of  the  judgifient 
renderfed  in  this  cause  by  the  Superior  Court  atting  at  Montreal,  and  rendered 
on  tho  28th  day  of  March,  1868,  there  is  error,  doth  reverse  and  set   aside  the 

;  said  judgment  in  revision,  and  doth  for  tho  causes  and  reasons  above  mentioned 
•flfirm  and  maintain  the  said  judgment  of  th«  said  Superior  Court,  with  costs, 
against  the  said  respondent  in  favor  of  the  said  appellant,  of  the  said  Superior 
Court,  and  of  the  said  Court  of  Revision  and  Roview  and  of  this  Court 

I    r.  Judgment  revened. 

John  Popham,  for  appellant. 
^,;      D.  Oirovard,  for  respondent.  i       ^* 

(J.K.)  ,  •  ... 
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'        MOVTttKAI.,  8th  HRPTRMUKFl,  liTO.    '^^ 

Coram  DovAi,  0.  J.,  Caw.i,  J.,  Dmumomo.  J..  BAMt.r,  J.,  Mo,*k,  J. 


No.Jl, 


i^:: 


TFfOifAS  RIMMBR  it  41.., 


AmuAMni 


TTrOMAS  RlJSTOW.'lr^   '  *  ^^7  7 

llkt»      w.  .     ..  ^  Riif  OUDlilT. ' 

♦I..  ;  II     ."  '""^  *""'»«"*''"<»»  "onnootfld  with  tlu«  npp««l  «ro  fully  duwjowd  ia 
the  following  «,marki,  of  oou„«ol,  «od  ia  tho  judgmoDt  of  the  Cowl  :-- 
,        *<*«»»«,  ^.(7.,  for  appoHinti:—       S  >. 

:t     Thia  is  an  appeal  from  a  jadgmcnt  of  the  Superior  Court,  at  Montreal,  aittlnir 
r  ft  Review  rendered  22nd  May,  18G9.  eonfirming  a  judgment  rendered  by  the 
Hon  Mr  Jpbtioi  MoNDiLET.in  the  aaU  Superior  Court,  on  tho  30Ui  Diem- 
Der,  1868,  condemning  the  appellant,  to  pay  to  the  reapondent  the  aotn  of  WOO 
oumnoy,  with  interoat  from  10th  September,  iSfT,  an^l  ooata  of  suit 

■     2!     r"!' ."  r"™  ^  '°  *''"  ^""''  ''*='°'*'  «*y  ^  b"«%  "tetod  as  follows  • 

On  the  8th  Jdy,  1807,  the  defendl»ta  «ld  plaintiff  40^  barrels  eoaj  oU. 

«  V  etor.a  T.«nd,  '  at  17  eents  p«r  gallon,  of  wWoh  |1   per  barr*l/w.»  agwed  to 

.     be  deposited  by  pla.nt.ff-,  and  the  balnea  ^a.  to  be  paHl  for  «  .'1  Ji/i,^  day. 

The  defendants  eaused  tho  400  barrels  to  bo  gauged,  and,  ai  "some  of  the 
bartels  were  "partially  empty,  and  others a%c<Aer'«o,"  (astostifled  by  Camp- 
bell  8  assutant  ganger)  362  full  barrob  wc/e  made  out  of  tho  whole  lot 

The  oertificate  of  gauge  is  fyled  by  the  plainHfm  h|s  exhibit  No,  2.  (p^ 
4  of  r(»ord)  and  was  handed  to  him  on  the  26th  of  July,  1867,  when  he  (ST 
pliunt.ff)  wrote  thereon  in  pencil,-"  Received  25th  July."  "  Due  9th  Augifcf 
Thi.  certificate  was  so  handed  to  plainUff  by  Stephen  B.  Howard,  the  brolcl 
who  negotiated  the  sale  betwMn  plaintiff  and  the  dcfondan^  andJklr.  Howard 
attests  that  "  he  (the  plaintiflF)  looked  at  it  and  plaoed.it  on  the  doskin  his  office, 
and  8a.d,  that  the  account  would  be  paid  when  it  wan  dm.*' 

Mr.  Howard  further  swears  that  the  plaintiff  did  not  then  or  at  any  time 
e^flenoard*  object  that  the  oertificate  had  reference  iiMi?y  to  362  barrels. 

Wlien  the  certificate  of  gauge  was  so  delivered,  the  iavoice /yUd  by  the  plainr^ 
'£' "  ^^  *S'^''  ^'''  *'  (P«P«'  N«-  «  of  record)  was  aUo  handed  to  tho  plain-" 
tiff  by  Mr.  Howard,  and  tho  date  of  its  recepUon  is  also  recorded  thereon  — 
Received  26th  July."    This  invoice  corresponds,  as  regards  number  of  bar^ 
*qa  tbtiir  oontflnta  in  gaUoas,  t»4b»oofttfioattf  of  g*uge.  —  '  ^ 

Mr.  Howard  swears  that  tho  plaintiff  again  made  no  oh}tction  to  the  fact  that 
tho  invoice  only  referred  to  362  barrels  of  the  oU  instead  of  400,  "  hut  on  tht 
contrary  promued  to  pay  the  amount  of  the  said  invoice  when  due." 
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ThomL"L.io„"v  "^'^'^  **•"*  '"'  °""*'*  "8"'"  ""P  **^«  P'""*'ff'  "fto'  the  said  invoice 

«  "o-l^came  duo,  for  payment  ofit,  but  '<  could  ^et  nbthing  from  kirfi  butpromueH.'' 
Ho  says  he  then  wrote,  and  delivered  to  plaintiff,  a  letter,,  of  whieh  exhibit  B, 
(paper  M  of  record),  fyled  by  him,  'is  a  copy,  threatening  proceedings  by  defen- 
dants, and  that  after  sending  that  letter  to  blaintiff  he  "  saw  him  and  he  told  " 
vitnesB,  "  thiit  the  ^accoiml  wonhlle  xettledA 
Mr.  Howard  also  attests,  that  it  wot  only'r///fer  the  occurrence  of  what  he 
;  Ittst  gwore  to,  that  plaintirt",  for  the  fir»t  lime,  said  that  "  he  wanted  the  whofe 
400  baffelei." 

The  defendants  subsequently  re  sold  the  oil,  the  plaintiff  retaining  the  certifi- 
^  c'tte  ofgauQe  (which  by  the  terras  of  the  contract  was  equivalent  to  delivery  of 

*A®  oil'^ld)  and  the  invoice  of  the  sale,  as  of  352  full  Ijarrels. 

The  plaintiff  then  sued  the  defendants  to  recover  back  his  8400,  which  he  had 
Paid  as  deposit,  and  for  damages  for  alleged  breach  of  eontraet. 

Under  the  circumstances,  the  defendants  pleaded  as  follows :— ' 
\  That- true  it  is,  they  agreed  on  the  eighth  day  of  July  last,  at  Montreal  alR^o- 
said,  to  sell  and  deliver  to  the  plaintiff  400  barrels  of  coal  oil, "  Victoria  "  brand, 
at  seventeen  cents  per  gallon,  one  dollar  per  barrel  to  be  deposited  cash,  balance 
to  be  paid  by  pHintiff  in  >cash  in  fifteen  days  from  date  of  return  of  Campbell's 
I ,      gauge,  and  that  the  plaintiff  deposited  with  defendants  the  sum  of  8*400  currency, 

-  |V     in  accordance  with  the  contract,  but  the  said  defendants  say  that,  owing  to  the 
^  r    I '  ^'*^''®  ^"^^  'ioX^MxXq  character  of  coal  oil,  it  was  and  is  matter  of  notoriety  in  the 

."     trade,  and  was  and  is  well  known  to  the  plaintiff,  that  it  is  impossible  to  keep 

-  .        the  barrels  containing  the  oil  full  for  any  considerable  time. 

,,  ,  "And  the  said  defendants  say  that,  according  to  the  usages  and  custom  of 

trade,  when  any  given  number  of  barrels  of  coal  oil  are  sold,  it  is  perfectly  under- 
.  stood  that  the  barrels  are  not  considered  or  held  to  be  full,  and  that  the  sale  in 
consequence  is  made  at  so  much  the  gallon,  and  tlie  oil  paid  for  according  to  the  , 
^    .  result  of  the  actual  gauging  of  the  contents  of  the  barrels. 

"  And  the  said  defendants  say  that  the  sale  above  admitted  as  having  been 

\  made  to  the  plaintiff,  w;.s  made  in  accordance  with  the  usage  and  custom  of  trade, 

^    \^  as  aforesaid,  and  ^ith  a  full  knowledge  and- understanding  on  the  part  of  the 

said  plaintiff,  that  the  said  400  barrels  were  not  in  fact  full  of  coal  oil,  and;  were 

•»o*,  for  the  purposes  of  such  sale,  to  be  considered  or  held  to  be  full  of  oil. 

"  And  the  said  defendants  say  that  when  the  said  sale  was  so  made  as  afore. 

_.         :         said,  they,  the  said  defendants,  had  in  store,  in  Middleton's  Coal  Oil  Store8,War 

Montreal,  (as  the  said  plaintiff  we'll  knew,)  four  hundred  barrels  of  coal  oil  of 

the  brand  and  description  aforesaid,  and  before  proceeding  to  have  the  same 

gained  by  Campbell,  the  ganger  above  named,  the  said  defendants  applied  to  the 

V   said  plaintiff  to  ascertain  from  him  whether  he  preferred  to  have  the  400  barrels 

v:  .  J  gauged,  according  to  their  actual  contents,  and  delivered  to  him  in  their  then  actud 

condition,  or  whether  he  preferred  that  the  full  barrels  should  be  made  out  of 

the  400  barrels  guaged,  and  he,  the  plaintiff,  then  and  there  consented  and 

agreed  that  full  barrels  should  be  made  out  of  the  contents  of  the  said  400  bar- 

-iifid-thtrctmtents  of  such  fuH'barruis  gaugeit;''air<t '  CJ  YggeiwSiiidh  full  barreli 

as  a  compliance  on  the  part  of  the  said  defendants  with  the  aforesaid  o<^tract. 
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"  And  the  said  defendants  further  say  that  the  invariable  usage  and  custonf  of ''^-  «''^et«l. 
the  trade  in  Montreal  has  beed  and  is,  when  any  lot  of  coal  oil  is  to  be  gauged  "^o"""  «««»*«• 
and  any  of  the  barrels  composing  the  lot  are  partially  empty,  to  make  full  barrels 
out  of  the  whole  lot  before  gauging  the  lot. 

"  And  the  said  defendants  say.  that,  out  of  the  contents  of  the  said  400  b'arrels, 
352  full  barrels  of  said  coal  oil,  of  the  brand  and  description  aforesaid,  were  made 
and  were  gauged  by  the  said  CampbeU  and  ascertained  to  contain  13,870|  gal- 
lons of  8?ud  oil,  as  is  estabUshed  by  the  gauge  of  said  Campbell,  which  is  fyledin 
this  cau^  by  the  said  plaintiflF,  and  which  was  delivered  to  the  said  plaintiflF  on' 
the  23rd  day  of  July  last. 

"  That,  the  said  plaintiff  received  the  said  gauge  without  objeotion'or  protest  o^  — ■ 
any  kind,  ^nd  hath  retained  the  same  ever  since  in  his  possession,  but  notwith- 
standing rtie  premises,  he,  the  said  plaintiff,  did  not,  within  fifteen  days  from  the 
delivery  of  the  said  gauge,  pay  to  the  sai^  defendants  the  balance  of  the  said 

purchase  lioney  remaining  unpaid,  after  deduction  of  the  said  amount  of  «400  '*i 

currency.      ■                                                                                          *  4 

^  "That  dn  the  said  23rd  day  of  July  last,  the  said  defendants  ^id  furnish  to  ' 

the  said  pli^intiff  the  account  fyled  ip  this  cause  by  the  plaintiff  as  his  exhibit 
number  fouip,  which  the  said  plaintiff  also  received  and  retained  in  his  possession 
without  objection  or  protest  of  any  kind. 

"  That  pajyment  of  said  account  was  repeatedly  demanded  of  the  said  plaintiff 
and  that  more  especially  on  the  twelfth  day  of  August  last,  when  the  said  plain' 
tiff  faithfully  promised  to  pay  the  amount  of  the  said  account  by  three  o'clock  in 
the  afternoon  of  the  said  twelfth  day  of  August  last. 

"  That  notwithstanding  the  premises,  the  said  plaintiff  still  failed  to  pay  the 
amount  of  said  account,  and  thereupoiPthe  said  defendants,  on  the  thirteenth  day 
of  August  last,  through  the  ministry  of  T.  Doucet,  notary  public,  formally^, 
demanded  payment  of  the  aforesaid  balance  of  said  purchase  money,  and  did 
notify  him  that  unless  he  paid  the  said  balance  and  rem8»«d  the  said  oU 
within  twenty-fouiri  hours,  the  said  defendants  would  seU  the  said  oil 
for  snob  price  aa  tl^ey  might  get  for  the  same  at  public  auction,  and  hold  him 
responsible  for  and  claim  and  recover  from  him  aU  loss  that  they  might  sustain 
by  difference  in  pri^,  and  all  other  losses,  expenses,  injury  and  interest  then 
already  suffered  and  i^  be  suffered  in  the  premises, 

"  That  the  said  plaintiff,  nothwithstauding  the  premises,  still  neglected  to 
remove  the  said  oil  and:  pay  for  the  same  in  ternjs  of  said  contract,  and  in  conse- 
quence of  various  rumoiirs  which  prevailed  in  the  city  that  the  stores  of  the  said 
Middleton  would  be  dtetroyed  by  fire,  the  said  defendants  sold  the  said  oU 
throqgh  a  broker  for  an  Amount  equivalent  in  net  cash  (after  deducting  the 
broker's  commission)  to  $2,183.27  ois.  currency.  And  that  the  price  so  realized 
was  greater  than  could  or  would  have  been  realized  had  the  said  oil  been  sold  by 
public  auction,  and  was  the  full  market  value  of  the  said  oil  at  that  time. 
"  That  by  reason  gf  the.  Bfiglwt  of  ihw  mi^ 


to  pay  for  the  same  as  aforesaid,  the  said  defendants  incurred,  m  consulting 
counsel,  in  notarial  charges,  in  storage  of  said  oil,  and  in  the  gauging  of  said  oU, 
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Xitemr.t.1.  ooBti  and  expenses  to  the  extent  of  thirty  doUars  andseventy-fouroe^  currency 
•  BMtoii.  which  the  said  defendanto,  by  reason,  of  the  said  several  premiiies  imd  by  law, 
ftaw  •  right  to  deduct  from  the  net  proceeds  of  said  sale  and  from  the  said 
deposit  of  (400  currency. 

"  That  the  price  of  the  said  oil  so  sold  to  the  said  plaiotiff  nmounterin  the 

aggregate  to  $2,367  98  cts.  currency,  and  after  deduction  therefrom  of  the  net 

proceeds  of  the  said  sale,  so  made  subsequently,  as  aforesaid,  by  the  said  defend- 

J»nt8^nd  of  the  said  deposit  of  «400  currency,  less  the  said  sum  of  thirty  dollars 

"  and  seventy-fourcents  currency,  there  remains  a  balance  of  $146.77  currency, 

due  to  the  said  plaintiflf  as  cash,  on  the  twenty-second  of  August  last,  as  shewn 

__"jy  *he  statement  herewith  fyled. 

--  "That  the  said  defendants  have  been  at  all  times  ready  and  willing  to  pay  the 
said  amount  last  mentioned  to  the  plaintiff,  with  interest  thereon  since  the  said 
twenty-second  day  of  August  last,  but  he  hal  at  all  times  refused  to  accept  the 
same.         •  ^ 

"  That  the  interest  on  the  said  sum  of  $146  77  ctp.  currency,  accrued  to  this 
■day.^and  the  costs  to  date,  as  in  an  action  for  the  recovery  of  such  an  amount, 
form  with-the  said  demand  itself,  the  sum  of  $170  84  cts.  currency,  which  the 
aaid  .defendants  herewith  deposit  and  consign  to  the  hands  of  the  Prothon6tary 
of  this  Honourable  Court,  to  the  end  that  the  plaintiff  may  accept  the  same  if  he 
think  fit  to  do  80.  i  •      . 

"  And  the  said  defendants  lastly  s»y,  that  all  and  every  the  allegations,  mat- 
„  ters  and  things  in  the  plaintiff's  said  declaration  set  forth  and  contained,  except 
^  in  so  far  as  the  same  are  hereinbefore  expressly  admitted  to  be  true,  are  false, 
tintirue,  and  unfounded  in  fact,  and  the  said  defendants  hereby  expressly  deuy 
the  same  and  each  and  every  thereof.  » 

.  "  Wherefore  the  said  defendants  pray  acte  of 'their  tender  and  consignation 
aforesaid,  and  that  the  declaration  and  action  of  the  plaintiff,  as  r^rds  the  sur 
plus  of  his  demand,  be  hence  dismWd  with  costs.'' 

The  usage  and  custom  of  trade  invoked  by  the  plea,  aiid'  its  knowledge  by  the 
respohdent^  were  abundantly  established  in  evidence,  and,  although  the  appel- 
lante  did  not  prove  that  they  actually  applied  for  and  obtained  respondent's  con^' 
iient  to  make  full  barrels  of  the  lot  of  400  (as  alleged  in  Ihe  plea),  yet  the  res- 
pondent's action  (as  already  shewn),  on  receiving  the  certificate  of  gauge  and 
invoice  clearly  proved, 'that  he  understood  the  matter  and  consented  to  receive 
352  full  barrels,  as  the  representative  or  equivalent  of  what  he  actuallv  pur- 
chased. *  -  ■'  *^ 

The  following  was  the  judgment  rendered  by  the  Hon.  Mr.  Justice  Monde- 
let:—  ■  ^  ,  ^  ■  - 

<  "  The  Court,  having  heard  the  parties  by  their  counselupon  the  merits  of  this 
^ause,  examined  the  proceedings,  tiie  evidence,  and  pioof  of  record,  and  having 
duly  and  maturely  deliberated :  ' 

"Considering  that  tiie  plaintiff  hafli  proved  the  material  aUegatioBs^f  his 

_5^tarataon,  namely,  that  on  the  gjghth'day  of  July,  1867,Hit '  the  ^ity^of^o 


treal,  the  defendants  sold  to  plaintiff  400  barrek  df„ooal  oil,  "Victoria"  brand, 
«t  seventeen  cents  per  gallon,  one  AoUaf  per  barrel  tp  be  deposited,  and  the  bal- 


^ 


V 


^ 


RT  OP  QUEEN'S  BENCH,  1870. 


329 


-7 


anoe  to  be  paid  in  cash  fifteen  days  from  date  from  return  of  Campbeirs  gange  ;  r  Bimwrtiat 

Considering  that  plaintiflF  hath  performed  his  part  of  the  contract  Which  Utt.^JSL./t^ 

was  bound  to;  »"«»««»n». 

"Considering  that  defendants  have  failed  to  deliver,  as  thereto  bound  and 
obliged,  the  said  quantity  of  400  barrels  of  coal  pU,  or  any  part  thereof;      ■' 

^'  Considering  that  plaintiff  hatli  a  right  to  nnsover  from  defendaiita  the  said 
sum  of  $400: 

"  It  is  ordered  and  adjudged  that  the  defendants  do  pay  and  satisfy  to  plain-  r^^ 

tiff  the  said  sum  of  WOO,  with  interest  thereon,  from  the  tenth  day  of  Septem- 

ber,  1867,  the  day  of  service  of  this  action,  together  with  costs  distraita  to  

Messrs.  A.  &  W.  Robertson,  attorneys  for  plaintiff.     Out  of  which  sum  of  $400  ~~  •" 

the  sum  of  $170  84  cts.,  amount  of  defendants'  tender,  shaU  be  deducted,  the 
plaintiff  having  received  the  same."  -    • 

And  the  following  was  tbp  ji^ent  in  review,  (Justices  Mondelet,  Ber-      i 

THELOT  ANt)  BeAUORT  PmM^IP— 

"The  Court  now  herejB|£s  a  Court  of  Review,  having  heard  the  parties 
by  their  respective  coun^Pfnie  judgment  rendered  in  the  Superior  Court  of  ' 

the  District  of  Montreal,  on  t!ie  30th  day  of  December,  1868,  having  examined  **.. 

the  record  and  proceedings  had  in  this  cause  and  maturely  deliberated ;  '    \ 

"  ConsideHng  that  there  is  no  error  in  the  said  judgment,  doth' in  all  things  ' 

confir^m  the  said  judgment,  with  costs  a^inst  the  defendants,  diitraits  &c." 

The  appellants  respectfully  submit :      "       > 

1.— That  under  all  the  circumstances  of  the  case,  the  delivery  by  the  defend^ 
ants  of  the  gauged  contenU  of  the  400  barrels  sold  was  a  virtual  compliance  with 
the  terms  of  the  contract. 

2.— That,  under  any  circumstances,  the  acceptance  by  plaintiff  of  the  certifi- 
cate of  gauge  and  of  the  invoice,  without  objection, or  protest,  and  his  retention 
of  the  same  coupled  with  his  repeated  promises  to  pay  amounted  in  law  to  a 
waiver  of  any  right  he  might  otherwise  pretend  to  have  to  exact  delivery  of  40a 
full  barrels  of  oil,  instead  of  their  mere  gauged  contents. 

3.— That  defendants,  having  proved  the  allegations  of  their  plea,  were  and  are- 
j  entitled  to  a  judgment  in  their  favor,  according  to  the  conclusions  of  such  plea. 

And  therefore,  thatthe  judgment  complained  of  ought  to'be  reversed  and  judg^ 
ment  rendered  in  terms  of  appellants'  plea. 

^&^foon,  Q.  C.,  for  the  respondent  :-^ 

It  wiU  be  seen  that  the  usage  pleaded  in  the  original  plea  is  « that  it  is  underi*^ 
stood  the  barrels  are  not  considered  or  held  to  be  full;"  in  other  words,  that  the 
defendants  were,  by  this  usage,  boupd  to  deliver  the  400  barrels  with  their  oon-   " 
tents,  be  the  contents  more  or  less.    The  usage  set  up  in  the  amended  plea  is  - 
thatthe  banrelsare  always  fiUedupbefore  ganging;  this  means  that  the  puinhaser 
gets  so  many  fUl  barrels,  as  may  happen  to  be  obtainable,  filled  up  out  of  the 
number  of  barrels  mentioned  in  the  eontract.  and  that  in  th?a  f«im  the  plninti 
only  can  obtain  3j5?|»rrdslirorflie  400  mentioned  in  theMntawtr  The  fL 
iaer  usage  is  far  less  repugnant  to  principle  than  the  laUer.    It,  in  effect,  says  ► 
"  ^  ^^^1^  *  'P^J^  ^  "f^*  aooording  to  the  usage  of  tnide,'400  barreb,  ii^ 
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Middloton's  sjhedsor  elsewhere.,-  l?ake  the  400  barrels,  and  pay  me  at  the  con- 
tract price  per  gallon  and  on  thliftualcbatcntfi."  This  g^cs  the  pu«)haa}r40'cr 
baiTcls  as  they  were,  and  thcir^clntents,  more  or  less.  But  the  defendants  did 
not  deluer  or  offer  the  4(f0b<imh  according  to  the  pretended  usage  first  pleaded. 
Tl^sago,  even  if  proved,  cannot  avail  to  discharge  the.appdlunts  fromthoir 
writtencontracts,  even  if  they,  could  tender  legally  400  biirrcls  mote  or  less 
cinpty ;  nor  was  the  sale  of  the  oil,  by  the  sale  notes, -a  sale  of  agpecific  lot  in  A. 
fixed  place.  It  was  not  limited  W^  a  lot  pointed  out,  and  known  and  scjen  by 
both  parties.  TJie  defendants  had  a  right  to  go  into  the  market  and.  buy  oil  of  the 
"  Victoria  brand"  and  tender  i(  to  phflntiflF.  They  were  not  Ifmited  to  the' 
delivery  of  a  special  lot,nor  co\ild  the  respondent  refuse  oil  of  the-brand  and  quality  • 
meihiofled  in  the  contract,  nor  insist  upon  the  oil  said  td  be  ih  Middleton's  stores. 
The  qu'csti^Hf  raised  by^the pleadings  are  two  -.—one  o/fnci.  Ha%'thedcfcnd- 
an^s  proved  the  usage  set  up  in  their  plea  ?  Me.  other  of  laio.  Can' usage  of 
the  kind  invoked  ovei'-rido  the  hy,  fti'id  tlie  contract  as  contaijgcd  in  the  bought 
avtd  sold  notes  ?  >    '  -  ^       . 

^  As  to  the  usage  and  ciistom,  dcfcttdnnts  examined  only  two  witnesses,  ilcwurd, 
the  brokier,  and  MuirhcaJd,  a  gauger  in  Campbell's  employ.        ".     "      ■  { 

Howard  says  the  invariable  usage  is,  "  when  barrels  ar^  partijEJiy  empty  to 
make  full  barrels  out^of  the  whole  lot.  Ii»,  consequence  of  the'  volatile  and  subtle 
;  chf^rapter  of  coal  oil^  as  before  explairieddt  is  perfectly  well  understood  in  the"^ 
trade  in  Montijeal,  when  any  given  numberdf  ban-els  of  coat  otjl  are  sold  in  stofe, 
as  the  oil  in  thFa  cose  Was,  that  the  barrels  cannot  be  full,  anc^  tsonsequently  the 
oil  is  sold  at  so  ipuch  a  gallon,  and  paid  for  acpordJng*to  the  actual  result  of  the  ' 
gaUgijp^  here.     This  is  the  usage  and  cD§tom  of  trade  in  Montreal.  * 

Cross-examined  he  says  "  the  practice  is,  that  in  case  of  purchase  of  a  specific 
quantity  of  bavcls,  sny  400,  the  buyer  gets  only  what  the  400  ta|y.  contain." " 

Now  this  usage  cannot  avail  the  defendants,  for  they  did  not  give  the  400 

barrels  as  they  were,  with^  their  contents  more  orMess,  but  only  352,  keeping  the 

,empty  barrels  to  themselves,  vfhi^b  are  worth  firom  sixty  cfnts  to  one  dollar  ea«!i. 

Muirhead  says  "the  custom  is  when  any  lot  of  cpal  oil  has  to  be  gauged  and  ' 
any  of  the  barrels  composing  the  lot  are  partially  empty,  to  mak§  full  barrels  of 
the  whole  lot  before  gauging."    *.  *  •     '      ,  . 

This  may  fairly  be  taken  to  support  plaintirs  pretension,  thJt  the  defendants 
should'have  filled  the  400  barreh  up,  before  gauging  or  delivering  them. 

But,  when  cross-exajnined  this  witness  states  that,  if  400  barrels  were  sold, 
the  purohaaer,  by  uustomiand  usag6,  is  entitled  to  receive  400  barrels :  that  it  is 
the  custom  "  in  large  lofe  to  made  full  barrels  out  of .  the  kt."  The  following 
question  is  then  put:'  '   '-%■'-      <  " 

Question.—^  Are  you  aware  of  any  usage  of  trade  which  would  allow  a  selkr 
of  a  certai^  number  of  barrels  without  any  particular  lot  being  mentioned*in  the 
contraefTdelivering  frlesa  number  of  l^arreb  than  the  quantity  mentioned  in  the 
contract?"  *"  '  / 

^ntiggr.-:rT"  Not-ankag  apecially  stated.''  '      ^    > 

The  witness  Manme,  a  coaloil  merchant  examined  on  behalf  of  the  respondent, 
shews  distinctly  his  undetttanding  of  the  us^  or'custom.  ' « If  there  is  no  bar- 
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'Ti!i  »"•"*  «■•  q»."tit7  of  oil  i„  „„h  taml  ,oM  b.  g»g.dWu'  *—— * 
or.„dU,.ta™l.b.k.„drfo..rto.h«pu„h„o/."    Agdn,"   *     ,"    '""'■r>,»r««r. 

fills  up' .the  400  barrels  fulK^'  •    ^  ^-"^  "    "  ^^^  '^'"'«'  f  •>« 

^^.i^^j;::^'' "'"^■^'"^  --  .«r.h ».  do,,„ ,»,  ^.^^  «,^  '• 

The  usage  contended  for  by  the 'pleas  is  not  Drovod     Tl,«nn .       '     ^ 

pHedwitMitUbyde,iveriJg40(fbarre,s^^ 
by^ohvenng  40p  full  barrels,  wWah  ^s  ^h,t  the  cSntraet  meant 

^^^^^m  barrel^as  th^  ..r.;JL^^Z:^.^ 

Without  any  qualifying  words  in  Ihe  contract,  a  sale  of  400  barrels  ^nenJhri-  - 
means  a  sale  of  400;/.«  barrels.     If  the  400  barrels  were  seen  and  Join^tf       ■ 

's^r^l    V;^*'^:^''^*'"'""*'^^^^^'^'-'  thenthWOolT^s^oul^^^^    ^' 
s^bedehvered,and  theparthas^r  is  entitled  to  each  apfl  every  on^  of  the^ 
before  h.s  contract  is  fulfiUed.    The  appellants  fail^  to  toer Too  ftfl^K      i^ 

.or^400  barrels  partially  fuU.    And  yet'S,m.  their  .WiS^^^S^  * 

t»st,  1867,  (Douoet,  N.  P.)  filed  as  plainfifrs  'fiihihif  ^'^'r''^^^^'^*  }f^'^^S-     •  ^ 

TheplMtiir submit. tkit  oo »nge  can eoonrt tie' oilfeot for  Wbrtrfs      -   '         ' 
mto.o^t,.c,fo,«52.    Theoonlrac.  bind. *. p.**  .« l^'t^^Tt  •       -  ^ 

to«»«™*i»„.,^^..iUi...bmiMa».fcj„dg*aK  ■ 

.  review  MweU/oandodMid ought  (9  bo  mlained        ,''  .°     .V"«^^»P'«.  .. 

TiMittom^^toar.  Ii,bilit7„,  pUinti  J  by  tbe  irit„«.  Hewrt  ft„„  a7   '     . 

d.U™,yof.h.i.™i„  forth.352  b.™!^  .„d  .  v.g,»  P«.mi«rj:.,  fo  ^  ■ 

.itl. !«. lh.„  400  b«rel.,  but  «m,ly  OMO^'i^Zj^^""^'^'^      ;;•     i. 
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V.Bimmeretal.     The  Avidenoe  of  the  apf^lltot  as  to  usii'ge  is  insufficient  and  oontradiotory, 

IkoBMSiMtoii.  and  ought  not  to  be  allbwed  to  <;ofitrol  the  written  contract.  ^  /      ' 

There  was  no  evidence  on  th6  part  of  thp  respondent  of  any  spc<Hardamogebj 

a  rise  in  the  price  of  oil,  and  the  judgQiont  rendered  by  the  Judge  in  thejBtmrt 

below  condcmno(l  the  appellant  to  pa^  sitqply  the  deposit  of  $400  ackiiaijwledged 

'         ;<      .'  as  paid  uudor  the  oontruot,  less  the  sum  0(9170  84  ots.,' tendeced  with  the  plea, 

I  v        and  paid  over  to  the  respondent  previous  to  the  jad<;nient.     This  judgment  was 

maintained  in  review,*  and,  as  respondant  submit^,  should  Be  affirmed  in  Appeal. 

\      Badqley,  J.    %*ii8  contentionlfrisos  from  a  broker's  contract  of  sale  and  pur- 

Vchase  of  400  barrels  of  coaloili'stored  i  n  Middloton's  sbire,  according  to  the  gauged 

Wantity  of  the  contents  of  jlhe  barrels  at  17  cts.  per  gallon,  payable,  as  per  agrife- 

ment,,  in  fifteen  days  after  thd^auge  certificate  shall  have  been  delivered' to  the  pur- 

<}hnner,  with  a  cash  dqwsit  of  8400,  which  was  "forthwith  pjiid.     The  OiJ  sold  was 


/,"■ 


\r 


to  be  the  contents  of  400  barrels  and  fto  more,  an^  the  amount  payable  was  to  be 
fixed  by  the  gauged  quantity  in  the  400'  casks,  which  amounted  to  13780 J  gal- 
lons, for  whicli  the  regular  gauge  certificate  was  obtained  by  the  broker,  who  at 
once  delif  cred  it  to  the  purchaser,  the  appellant^  with  a  statement  or  bill  of  par- 
(Cpls'of  the  amount  duo  at  the  price  agreed  upon.  The  oil  had  been  taken  from 
th6  barrels  so  as„to  make  up  352  full  barrels,  and  the  bill  of  parcels  charged  that 
number  of  full  barrels  only,  which  was  explained  i^t  the  time,  corroborating"  thie 
proof  adduced- of  the  fact  well  known  to  "the  trade  and  also  to  the  appellant,  that 
the  barrels  of  this  oil  are  never  full,  owing  to  the  volatile  nature  of  the  article, 
and  are  not  bought  and  sold  as  full  barrels  except  upon  the  hazard  assumed  ,by 
tiie  buyer,  the  purchase  in  common  being  upon  the  gauged  quantity  found  in 
the  casks,  not  the  gauge  of  the  casks  themselves.  Ruston  manifestly  acknowledged' 
'this,  because,  upon  receipt  of  the  gauge  certificate  and  the  bill  of  .parcels  from  the 
buyer,  he  made  no  difficulty  but  assumed  the  gauged  quantity  in  the  352  full 
<!«8ks  as  his  bargain,  and  at  once  marked  both  with  the  day  of  receipt  of  both, 
and  further  endorsed  upon  the  certificate  the  date  of  payment  to  be  ma<le  by  him , 
after  the  fifteen  days  agreed  upon  from  the  delivery  to  him  of  the  certificate,  him- 
self writing  upon  the  certificate,  due  9>th  May,  the  prop**  day  of  paymjent.  This 
fact  is  clearly  proved  arid  establishes  his  liability  in  coWprmity  with^^iaagree- 
ment,  and  that  was  corroborated  by  his  promise,  when  the  payment  bepS^Hue, 
and  on  subsequent  days,  to  pay  the  amount  without  making  tfa^  slighjtest  objec- 
tion of  any  kind.  It  was  only  when  ha  did  not  meet  his  engagemVt  aod  without 
making  any  objection,  that  he  had  recourse  to  law  and  declared  th&t^  the  bar. 
gain  had  been  for  400  full  barrels,  and  not  for  the  gauged  contents  of  4^dl^rrel8 : 
he  therefore  claimed  back  his  deposit  of  $400  and  also  demanded  812P0  of  d«m* 
ages  for  the  non-delivery  of  400  full  barrdls.  Had  his  demand  su(ioeeded,  he 
would  have  made  a  very  satisfactory  operation  for  himself,  however  doubtful  its 
good  faith  might  have  been.  The  Court  below,'however,  rejedted  'th^  damages 
lut  held  for  him  the  $400  of  his  advance,  a  judgment  which  seems  ^ot  rsUttle 
inconsistent  with  itself,  because,  if  he  was  entitled  to  repayment  of  ^is  advisee 
in  flill,.  it  could  only  have  been  predicated  'upon  the  fact  of  his  alleged  bargain  f( 
full  barrels  being  established,  but  not  carried  into  effect  by  the  appellants,  and  hi 
'       '         "  iiioe^"iisve  biuu  entitled  " 
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hw  domdnd  which  aocoraed  to\im  ilia  |400  in  full  but  refusci  »LT    ^ 
and  set  aaiio  the  appellant.'  plea  of  tondeV    The  ^-ilnfT        !     ""*"•' 

.  Considenng  that  the- respondeat  agreed  to  «seeive  the  «ud  oU  an/at  ih« 

rtLtutt^tf^'ir:rri^^^^^  ^   ^  '• 

appellants,  wiranTowIj'  ^      "^  \"^  "'"*''*^'^  *«  P'^^  *^«  ««"•«  »o^»bo 
fiSyrof;^tF,l^^tK;  TT^'^'r'  ^^*^*  «^id  respondent.  b«t 

consequence  ,2 tlueh'  t^^T^T^Tr  -"'"'-"'  ''^'^ ' 
therefor  and  did  th^JL--       ?^  ®  ^'  ""^^^  P"««  *«  l>«  obtained 

mise  and  vfhl^LiHT     1       ^^  *"^''* ''^  h"  said  agreement  and  pro- 

apXt  out  of  aTd  fZ  tfif-^rr  "'':•  '^''^'^  '«^"''*^  "^y  *^«  ^d 

mTtioned  depL{^wrth!rbv.f  ^^^  P'-'»^»g» 

purchase;      ^^'^f^^  by  the  resppndwt  aa  earnest  m^y^f  his  said 

an;^J,::i^ti?t^^  *«  indeni^. 

of  the  said  Plea  wL  thl  .1^  C',  *^*«'^*'»  *''«'C<»ts  of  suft  up  to  the  fyUntf 

.hen>bv  thJr^Tf  Jr«  "g'-  ^r>  *^^  --^^^  -^  instituted  a^us^ 
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■^«^. 


amount  of  the  said  «.dv»„^f**"*^**  *'**  «s*torand-  ex^wnags  fr6mW= 
ount  Of  the  eaid  advance,  and  was  a  valid  and  sufficient  tender  by  the  appel- 
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COURT  OF  QUEENS  BENCH,  1870. 
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T. iuiiiiii«ri.tal.  j„ntg  jn  Uiig  behalf,  which  Wft«  refuiwd  by  tho  teid  roapondont,  and»tho  m»id  con- 

Tkom^'ltuitoD.  tcntion  and  plea  in  this  bchnVf  of  tho  appellants  were  contested  by  the  mpondont, 

until  judgment  Was  rendered  up6n  tho  said  contention.".    ♦  *  >ff,y  ' 

Judgment  of  Superior  Court  und  Court  of  Review  revoracd. 
,      ,SVmc/i'/»  ^'-'/iMHC,  v.  C,  for  appoUunts.  ^  •' 

^.  ({•  ir.  y^otcHsoH,  for  rcspudout.  "         , 

(8.  n) 
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COURT  OF  QUEEN'S  BENCH,  ISCO] 

MONTREAL,  9th  DECEMBER,  1869.        ^^ 

Co'> »«  C.\ttoNj  J.,  Dhummond,  J.,  Badqley,  J.        ^_ 

110,61.         '  ".  ' :  •       ■.  ■"  ,. 

ALEXANDER  PERRY,  "■  ' 

Appillamt  i 


AND 


GEORGE  R.  S.  DiBEAUJEU,  et  al. 


■^^'.  I 


RiiapoNDiiiTa. 


HKLD:-Tl.at  in  quwtlonn  purely  of  pr.cflco,  tho  Court  of  Appeal  will  not.  u  »  general  rule,  dtatnrb 
'  UiuJudHinoiit  of  the  Court  bolow.       '    .  ,  ,        / 

This  was  ao  appeal  from  an  interlocutory  judgment  rendered  in  the  Snperior 
Court  at  Montrei^l,  by  The  Hon.  Mb.  Justice  Bertoelot,  on  the  28th  day 
of  February,  1867,  rejectmg  the  motion  of  the  «»ppollant  (defendant  m  Court 
below)  to  be  pertnftted  ;to.  re-plead  in  cpnaequenoe  of  the  plaintiffs  haying  been 
allowed  to  amend  their  declaration, ,  when  the  case  stood  inscribed  for  final 
hearing  on  the  iierits,  so  as  to  conform  with  the  facts  as  proved* 

Caroi«,  J.,  (after  explaining  facts)  said  that  the  question  submitted  by  the 
appeal  was  one  purely  of  practice,  TKe  Judge  in  the  Court  below  was  allowed 
a  disorelion  under  the  statute  to  grant  an  amendment  such  as  ^  allowed  m 
the  present  instance,  and  this  Court  is  not  disposed  to  enquire  wh|ther  the  Judge 
has  exercised  that  discretion  wisely  or  not.'  The  judgment  will,^ thei«foie, be 
confirmed ,  the  Chief  J  Usti<»  (wto  is  unavoidably  absent)  dissenting. 

'  \  •  Judgment  of  S.  C.  confirmed.* 

Ill  &i?/c6ureifi)r  appellant.      .  ^ 

jl^  2;q/?am»»«,  for  jespbndents.  lP    ' 


\  -  a  jwiKuiBut  malntolning  the  iniBo  principle  was  rendered  the  same  day,  in  No.  95, 
•^le,  appellant,  &  DeBJardins,  respondent,  Coram  Oan«?  J„  Dmmmond  J.,  BUdgley  J., 
and^Monk  J.— RKPOBTik'a  Noti. 
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SUPERIOR  COUIIT,  1870. 

suPBiiioR  uouRi\  ma 

,    MOXTKEAL,  y»r„  SEPTEUliKR,  ,870. 
A  '  .      J^N   ClIAMBBHB, 

\  Coram  ToRBANCB,  J      .    .  ' 

hop.t  tion  would  bo  prc;e„tcd  o/th.t  dS  C  T'S"  "•  ''"  '^''"'"^'"'^  »»"'^ 
to  an  .mmovcablo  of  whioh  tho  8»lo  u  Ir  „  "PP<fi''tu>cnt  of  a  sequestrator 

opposition.  The  artiojc  C.  C >  645  Z  TT"  •"•'  *'^"  ^'^Pi--^  ^y  «n 
matter,  but  a  later  artiole.C  0  P  87fi  ''"'°  J""«'^'°""n  *«  the  Cout^„  this 
-y.be  presented  to  the  6o«n  orVa  j;d7     "'  ""  ''""'"•^«^«'  -questra W 


^''7' ^'•^«  *^  ^'J^K  for  petitLer 

(J.K.) 


SUPERIOR  COURT,  1870. 
MONTBE.it,,  30T«^DEOfiMBER/l8t«. 
,  •       Coram  toaftAljclB,  j/ 

Ko.  W76.  " 


PetittoD  granted. 


■?*<.      V  i 


HblD  :— Thftt  Arti    778-7  o  i»  r* 

plied  with  .11  th.  «,ni««,rrfll,^jt^''.~'?°*°«  *■*'"''■«'»»- 
imdOT  Art.  J93,  CM.  '        "*"  '°''''*'  *'  ■■"  "l«w  "l  once 


,        *-4i 


-P 


1 


*  4tli,  by  the  aba^n^nt  of  his  prje*^ 
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SUPERIOR  COURT:  1870. 


>KR1(J 

-A— 


"  tion«d  io  tho  preoedio^  M^tioBf"  yet  thexmojlo  of  tttoh  diioharge'iniut  b« 
governed  bj  tho  claumw  of/  that  prcottding  rccUdd  { that  theroundor  (Art.  773, 
0.  P.O.,)  the  detainiog  oritur  is  allowed  /oin  mmth$  from  the  fjriiug  of  the 
•ohedulo,  when  the  debtor  ia  in  priaon,  and  l^o  yearn  when  he  ia  at  largo 
on  bail,  to  eontaet  the  ytorrcotnoRB  thereof;  and\^bat  tho  dubtor  is  not  entitled 
'^tohiadlsobarf^euntiUhoHO  four  months  have  olaps^,  while  the  plaintiffs' oonteata- 
tlbu  of  the  sohcdule^lnay  bo  produood  at  any  timo«daring  that  term,  and  then, 
,v  if  he  Mn  provo  ^ia /allegationa  within  that  period  (Art.  774,  O.P.O.,)  the  defen- 
dant becomes  liab^  to  Airthcr  impriNonmont  under  Art.  776 .  That  it  is  only 
after  those  four  nionths  tha^  the  roleaiio  can  be  obtaine'd;  is  shewn  by  Art.  777. 

*<-If  the  allegations  of  the  isonte'statibn  be  not  proved  within  tho  delays  aboTO 
"mentioned,  th4  Court  or  Judge  may  order  the  disohai^  of  the  debtbr."  The 
proviHion'6  of  Q.  S.  L.  C,  ehap..«7i  from  Whioh  tho  artiolea  of  tho  C.P.C.  aro 
ft'amcd  (Vide  jhutl^oritios  of  tho  oomuiiwiionors)  are  ovon  oloaror;  sootioa  13,  § 
3.  "^ttt  if  no  dmliBitoii'*^1>  is  established*^  then  tho  Court,  &o.,  at  the 
,  **  expiration  of  tnid  periotf  p//our  montht,^  may  ord|gr  the  defendant  to  be 
«•  discharged  from  his  impriBC^mtfnt.'.'  *  , 

Doutre,  Q.C,  in  reply,  argided  that\  the  olauao  of  O.8.L.C.  cited  applied  to 
arrests  on  capias  only  ;  as  did  also  tho  Art.  771),  C.P.C.  The  whole  section  of 
C.P.C.  (abandonment  of  property)  applied  to  debtors  nrrcsted  on  capias  alone, 
(Vide  the  first  article  thereof,  7G3),  except  article  764,  relative  to  the  form  of 
tho  schedule  and  abandonmobt,  whioh  was  by  tho  article  793,  made  to  apply  to 
prisoners  on  contrainte ;  and  tho  latter  article  does  not  provide  for  any  lon^r 
detebtion  atid  must  bo  held  to  contemplate  an.immediate  release.  No  distinct 
enactment/of  this  four  months'  imprisonment  being  made,  the  Court  oaonot 
.imply  it,  and  on  a  mere  implioation  restrain  the  liberty  of  tho  subjeot'. 

On  30|th  December,  1870,  the  Court  (Torrance,  J.,)  rejected  tho  petition: 

Per  Cdriau.  The  petitioner  (defendant)  asks  for  his  liberation.  He  is  in  jail 

to  answ/r  for  tho  amount  of  the  judgment  rendered  against  liim.  The  plaintiffs 

object  tbat  he  has  not  yet  been  iu  jail  four  months,  which  thby  claim  must  elapse. 

"mer  t^o  fyling  of  his  statement  before  ho  can  obtain  his  liberation.  The  Court 

.  is    of;  opinion  that  the  plainti&'  objection  is  well  founded^,  and  therefore 


reject^  the  petition. 

7?.  vl. 'TZanway,  for  plaintiffs. 

poutre,  Doutte  &  Doutre,  for  tlefcndant  Leblanp. 


Petition  rejected. 
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iMtll  Vff   ritifOtrAL  ^ATfUlt. 
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Otrui  41)  aMrokMkBrii :  -A  dtbl  undvr  •  liill  of  Ming  tlgiMil  •(  M«n«ltlM,  la 
Pranct,  for  Uit  rftllTcrjIir  gixnti  at  Mootfaal,  «h*r«  th«  eiwrlar  na4a 
dtfaul)  tn  dalUtrjr,  aad  iti«  vatua  of  tM  gooda  I*  damandad,  la  aoi  a 
*>»%■  dtkl,  nor  la  II  a  clatp  fur  unlU|uldaud  damag ra.    <  Vandaa 


aaaa. 


.if!' 


««>riitiajrt«  »«.  Oromlln,  N.  0.), 
Tk 


lit 


#■ 


-T)i«  Hall  iiiidnr  Art.  Hii,  Cud*  of  C.  P.,  for  a  l)er«Ddani  arraatad 
i>nd%a  Writ  Of  Vu/nu  a<t  Ruf^ndim,  ara  ruutumf  jmiUUHru  aad 
(labia  to  eontrniitU  par  rorpt  to  «Din|ial  paymrnt  of  a  JiidBmaat  agsiait 
l*»m  on  •h'-lr  bond.  (Winiilaii  rt  al.,  i'«.  Lnliiaac  H  «l  ,  H.  O.)..  . 
-t'lRTtoaAai :— Tin  mrrlu  of  a,  miy  U  h»ard  on  a  nila  to  qiia«b  wliliout  ioiarlp- 
lion  ftfrbaaring.    (Kip.  Marrjr  for  ctrllaran,  and  Mcstoa,  fUeordar, 

AO.) .t, 

:  — A  B/«law  U  kail  wblub  givat  a  illaerallon  to  th«  Rceordar  or  JuiHat 
prtaidlng  In  the  lUeordtfr'a  (Juiirt,  whara  tlia  Hiaiiites  ii|kib  ««|ilch  Iba 


« 


39a 


m 


'  I  ■ 
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iJjNfaw  i«  bated  on!/  ■How  *  dUcrtilonlo  tba  Council  iuakla|  Vam 
li,v>law.    (Riparia  Marrjr,  fur  ffHioran,  aad  Ha i ton,  lUcordar,  aad 

,^tlia  5lajror  ri  al.,  I'roiaoiitort,  8.  C  ) lAj 

../.    "         :— A  ciinvlcllon  i*  liad  wbloh  onieri  iaviirUonmcril,  In    d<-f4iilt  of   Im- 
mcdiata  paynifnl  of  a  tnin  of  moiicy*  wh<'n  tba  By-Uw  upon  wliich  it  la 
baaad  is  in  thaalternaliva,  ini|io«lDK  a  floe  or  imprlMiuncnt.  (D»  do) . .   US 
••         — A  ronvlcllon  ii  bad  wbieh  glrcicoali  whan  ib«  H^'taw  upon  wiilah  it 

U  baa«d  give*  no  jiirlidi«tlun  aa  to  coita.     (Do) Hi 

»        :_|'|Min  the  intcripttvn   for  bearing  on  tba  mrritt  of  a,  a  motion  tu 
<iuaih  tb«  c6.BrU-tioD  ii  mccaaarj,    (Kxiwrte  Whii»b«ad  A  Bruact, 

I'roa.",  H.  C.) , ..., .".... a«T 

ClMi'iT  ('utNT :— To  give  juriidiction  to  ihe,  it  muHt  appear  clearly  that  Hip  action 

%.  U  not  for  tba  recorery  of  more  than  $300,  and,  therefore,  an  action  »n 

'     lUmolilion  lit  notivtl  iruvre,  (without  allegationi  at  to  iu  coit,)  U  not 

cognUableby  (he  Circuit  Court.     (Dorval  v*.  Chevalier,  M.  C.) 36S 

CoMMUKiuM  RooATOiaa  ;— An  application  fur,  bj  a  defundant  munt  h".  made  within 
the  delay  ipecified  in  Art.  308  of  the  Code  of  C.  I'.,  and  will  not  be 
granted  afterwards,  except  on  tperlal  cnuie  ibown,  and  in  the  dis- 

rretioB  of  the  Ju'lg'*.     (Harvey  vf.  f'biilipi,  8.  C.) 3T» 

CoMMiTTii : — The  niemberi  of  a,  are  jointly  re«p«ni«ibl<-  for  the  printing  of  docu- 
ment* ordered  by  tlie  Cummittee  to  be  printed.     (Papinrau,   Applt., 
/  and  l<ovell,  ltei|Hlt.,Q.  B)  ........ ..     ..i ,. 3:iR 

CoifPIKilATio>  :—  Viitt  SHir.KIIOLOIR.  I 

CoNTRainiTR  PAR  CoBPs ; — Ardclei  773  to  777  of  the  C.  C.  I  .,  apply  tu  debtors  in  cuatit- 

^  dy  under  writ  of,  aa  well  a*  to  those  d^^ined  on  Cupitu ;  and  under 

Article  777,  sticb  debtor  cannot  obtain , hi*  disaharge  until  four  months 
Imve  elapsed  from  the  fyling  of  a  srhediile  and  declaration  of  abandon- 
ment.    (Wlnningat  al'.' vs.  Lelilaaret  al,  and  Leblanc,  Petr.,  8.  C.)  ..  3.1K 
ML'oa'Tf,  seenrity  for,  Vide  PaAcrici. 

"        I      :  -  KMr  Praoticb.         |       \         -  -    ° 

"  : —   "     DiBTBACTION  01  FhAIJ.    >' 

Cocpi  i>B  BoiR : — A  rigbtof,  sold  to  a  parly;,  in  1813,  does  not  give  the  ptiruhaaer  aad 
.|        bis  assigns  the  right  to  cut  wood  for  ever.      (Paquetta  dit  Lavallee 

rf .  Pansereau  r/  lu,,  S.  C.) | L9S 

CrivLvai.  Trial  : — On  a,  fur  jnisdemeanor,  before   the    1st  of  January,  1870,  tba    7  . 
*  Crown  might,  without  showing  cause,  direct  jurors,  on  their  names 

baing  called  by  the  Clerk  of  the  Court,  to  "stand  aside,'' until  the 
lieen  gnna  thrnngh,'^  fKegtna  tit 
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iU 


» 


C««.u  T.u,:-ftU|B  Mid n..wH  M  .0  ,„  lb.  Jui.  „nd.;«Mr,.orohi,,r**'- 

too,  ««jrlH.  .ut«.q„.,a|,r  ru»«d  oul  i>,  ib.  ^udf  l^^kl,  eh.rg,.  U 
lb,  oo«T.,tlo.  .Ill  nol  b.  lnTMW.U4  lh.,.*y,  ir  „  'a«,.  ooi  .  .p.., 
tb«t  lb«  Jury  wm  lnfl««i.e«d  by  such  HUg.fS^M^nr.-      (Da  d„  ,« 

l~Th.  Courl  of  g«„„ •,  B^eh  l«  .^p.,|  »i„  ..,j,.\«„u  up«„  .*  '„'- 
..r,.d  CM  of  mUd.».«oor  In  ih.  «bMnot  of  It,,  d«fc«d.i.t  »ho  t„ 

fl»4  iHiyood  lb*  Jiiri«dl«Uon  of  ih«  Court.    (Dodo)', m 

i-*Whir«  •  pMtjr  und.rfoltif  Inipritoaimnl,  on  «i*p»lctloii*of  foVoB, 
hM  bMB  r.l....d  0Db.ll,  in  cooirq^pc.  of  th«l«u,or.wrUof 
trror,  and  luob  writ  of  error  U  mb«qu.„ily  ,,,.Ml,.d,   b«  m»j  h»  r.. 
imprHonf d,  for  lh«  UMiplr^d  l.nn  of  bi4  «««««.  o.  a  mutmut  of  »  „    • 


-f  .# 


I|r>i«d  III  Oham. 
ordered  prpctML. 

tb«  Court,  or 
ioVdlag  to  Uw. ' 


Judgt  of  tho  Court  ofQuern't  l^nrh  (t 
hi-ri,  and  Rrantad  In  ooBJoqunnrt  of  thi 
to  Indc,  to  apprehend  meh  party  and 
before  one  of  the  Jiatleet  thereof,  to  _.;, 
(Ri  parte  Hpelmao,  for //.ii«a«  fV/iMt, 
«MrOlia  DtrriM  :-Tbi  only  reco-.r*  .galn.t  the  flr^  aMHelhcat  of  the  colleetor 
(under  ch.  1 7  of  the  Con..  Ht.t.  of  Can.  ^3.})  I.  an  appralHM.i 
by  two  merchanU  ai  thwin  pr«Mrlb.,d,'and,  therefore,  an  Importer 
who  pay.  the  dutiet  eiaeied  by  the  Oullectgr.  ha.  no  action  to  recorer 
them  bacli  (Uooney  r».  Lewli  ii  q„at.  C-  «f  R  )    rt 

itn  ; -  rHe  Mo^HtAt  (Corporalion  qf).  •'......... 

"        :-FW«M*«HU0t.  \ 

DetivBAiici  DiLM.,  effect  of ;— Fi-ZePiiticeirriow.      '  -     ■-^■:  ' 

I'iPOT  ; — yidt  l*BOTHOe0TAHV. 

Dhtbactio.   ;>•"*'•;- The  ,«r.l„  In   «   ...u,   wherein   .b.   Attorney   of  tW 

J  I  lalntlir.  h«i  ..lied  in  the  declaration  for  dUfraction  df/rmi;  can  Mttle 

:^^.*  the  ,ult  a.  ibey  plea.e,  without  the   coocorr.nce  of  luch  Attorner 

■^  and    con,«,uently   the    Attorney   cannut  ,wh.n  the  c.,e  h«,    Uii 

-:#  .0  .e„led)   continue  the  .nit  for  the  mere  reoowry  of  bi.  coT 

(Lafaille  w.  Laf«llk-,  C.  of  R.) , "7  oflii.  coet. 

"         ^Wbere  partie.  settle  a  case  ont  of  dourl,  .f,«V  plea  fllid!  by  a'rom 

mmu,   t  U  not  competent   to  the  Plaiotir,  Attorney  who  aiked 
.  rtlitrBCtJon  of  Co.U,  |o  proceed  to  Judgment  In  hi.  f^ror  for  0 

on  the  ground  that  the  ro»,promu  ha*  W  m.de  out  of  Coor't,  In  order 
to  deprire  him  of  hi.  Oo.ti    (Ca.iongu^  ...  Perrin  et  al    8  Ci     ' 
Da.*r,o.  :-A.  Umited  to  thing,  particularly  deHigS^ted,  i.  a  do„.tio^.  /.?;;^;;. 

'        -    '       dlu'^HM'"  """"•.'"  •"cl..c..ei.   no,por.oAlly   ll.ble  forth, 
debt.  01  the  donor.    (Puquln  r..  Bradley  etal... a  C.).. 
OoBBBt—FufeMiBBiBD  Woman.  #  >°^> < 

£tii>BNCB:— FM^Pkihobiptiob.  ^  ' 

;         "  .    ■     Tl"'*''   '•'"*"•"'"»''*   •"  P'»ve  payment  of  a  debt  due  under  a" 

'    •       rur*"**  if'*'!  '''''"  "•'•  »'«""»"J^  «'  •  commercial  natu.,. 
(MUler  ...Kemp*  Baker  etal^T.  a.,  O.of  R.) 

I—  "   '"•Bomi'TioBDtFAi;*^.:.    :     .    ,  -  •'» 

«-^*  Statutb  or  FflAiQg/  :     .  '  S 

'.mm    «    Phtbiciab.  '  '.;•'■•'■  ^.y?::-.  ■  '   ~,         '''"        " 
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EtIdbmci  :—  The  possession  of  a  moveable  is  a  sufficient  conimencemeot  of  proof 
'  ^in  writing  to  allow  the  possessor  to  explain  the  character  of  bis  posses- 
sion bjr  oral  tei  timony.     (Lef«btre  M,  Bruneau,  S.  C.) i68 

ExoiPTiON  A  LA  roRHi:— Wlicn  w  Plaintiffhas  amended  after  the  fjrliog  of  an,  the 
defendant  canhot  proceed  furtlier  on  the  exception.     (Mallette  v«. 

Tremblay.S.  Jc.)...- 209 

ExceptiohDkclinatoim:— Fide  Sali..  •',  / 

'  ExiouTioN :— VW«  Pbacticb.  :  ,  / 

Faits  it  Articlis: — The  ahswcr  of  a  party  interrogated  may  be  divided  according 
to  circuRistanUs  ii^  the  discretion  of  the  Court,  when  the  part  of  the 
answer  objecBPd  to  is  improbable  (Legaiilt  dit  Dcsloriers  v».  Viau 

.^•CO.......   « .,., 6G 

FoiLK  Engbiri  : — The  Slioriff  cannot  cxnct  froA  a  Juidder  a  declaration  as  to  resi- 
dence each  tiine  he  bids,  nor  has  he  a  right  to  receive  from  another 
bidder  a  coiitfestation  as  to  such  declaration.     (Morripon  vs  Cyr,  and 

.  Vertou  mis  er  cause,  0.  of  R.) .....V. 266 

IIusBANO  xto  WiFB  :-^A  .)i  isband  is  not  responsible  for  dumfiges  caused  by  the  dilit 
>  \     '  of  his  wife  (om wttrtp  eii  fcjcns  witirhiri^  unle-s  he  has  pprsooally  par- 

■7^   '  ticipated  in  t^e  (telit,  y^t  if  he  joins  with  her  in  a  defence  to  the  action,  - 

nml  the  dcfpice  is  overruled,  he  will  be  condemned  jointly  and  sevpr- 

«      iiily  with  hpr|(R()cheIenu  ««  Koclielenu  et  al,  C.  C.)....  ;,... 194 

IItpothkcahy  AtnoN: — Ih  n,  the  conclusion   that  the   defendant   be    personally 
condeinned  to  pay,  in  case  he  do  not  abandon  ihc  property  Within  a  ~ 
:  .f  ■  ■v^^*''*r  to  be    ''^•''l  by  the  Court,  U  sufficient  in  law.    (Homier  i*. 

-  is  Lemoine,  S.C. )••-»• ....^ ..../. 53 

i^     j..:^Tiie7iers</.'(en/(;«»- is  liable  to  be  sued  hypothecnrily  for  (ill  arrears 
'"■rP-.      ^  iff  Interest  not  prescribed,  even  those  beyond  two  years  and  the  current 


1 


>i 


jr'ear ;  the  rule  laid  down  in  the  registry  law  being  limited  to  the  case 
ofrjval  creditors.     (Macdoimld,et  al.,  appellants,  and  Nolin,  respon-, 

\,  dent,Q.B.) /  y/^ 

iNSOBifTiON  BE  KAi  X : — A  Criminal  conviction  of  forgery  of  the  instrument  attacked 
^  is  conclusive  evidence  as  to  tlie  fnlsity'of  the  document.      (Dandelin 

'  el  ux.  M.  Vincellctte,  ct  ttl.,  S.C.) 97 

1n8(|i.tency  -.—Where  n  claimant  bt,  lias  received  from  the  indorser  of  a  note  a  com- 
position on  the  note  and  discharged  the  indorser,  reserving  his  re-" 
cdursT^^ainsl  all  the  other  parties  to  the  uote,  he  mus^  deduct  the 
amount  of  the  composition  before  he  can  ronk  on  the  estate  of  the 
maker.     (In  the  matter  of  Bessette,  et  al..  Insolvents,  and  La  Banque 

du  Peuple,  claimant,  and  Quevillon,  claiiilRfnt,  conte.-ting,  SO.) 

: — In  the  above  case,  the  indorser   who  so  compounded  has  a  right  to 
be  collocated  on  the  estite  of  the  maker  for  a  dividend  on  the  amount 

of  such  composition.     (Do.        do.) *..... 

:— The  atccptnpce  of  an  Assignment  under  the  InsOIvpnt  Aclof  1869, 

inust  be  made  by  the  Official  Assignee  ju  person,  rind  cannot  be  made 

"6^  an  Attorney.    (Ilervcy  vs.  Rimmer|:and  Lindsay,  Petr.,  S.C.).... 

-./^  creditor  who  has  consented  to  hid  debtor  making  an.as.«ignment, 

.otherwise  thin  under  the  provisions  of  the  Insolvent  Act,  cannot  avail 
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21 


24 
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Jiimself  of  such  nssignxnent  as  a  ground  to  obtain  a  compulswry  liqui- 
dation under  the  Act.  <\Vliyte  vs,  Cohen  and  Cohen,  Petr.,  S?-©.). f; 
.:—^  cession  lilade  otherwise  thaiV  under  the  Insotvent  Act  does  not 
give  rise  to  compulsory  liqui'dajlon,  after  the  expiration  of  the.  three 
mon|^i9  following  the  (late  of  such  ces+loo.'  (Uutchlns,  et  ial.,  vs. 
Coben^And  Cohen,  Petr.,  S.C!.>;  .^ 
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ta  01  Assigmneot,  m  discharge  of  a  Capitis  of  the  Insolirent  U  „«» 
..ull,  unleas  h  be  proved  that  the  creditor  knX  Tladnr^T 
reason  to  know,  that  the  debtor  ««s  insolvent    71-,^-  "^  ^  ^  ' 

and  Sauvag.au,  res,.o„aent,  ^Q  B  )  (L«rlv.ere,  appellant, 

ctaI..olpts.  SC)     ''^'•''"•.?'-*"'>''«°'-'««ne,et  al„  and  Thomas, 

Chartebois,  oppt   aii<i-Tai«  ./  i  '  '      '  ^'•"''ebois,  et  al., 

<•        .     i       •■'"*^'^'' ""?  ^*'^  *' «f-i  contesting,  S.C  ) 

:— A  note  of  a  third  party  Biven  hr  „„   .  *' ,  ^''' ••••• 

■         obtain  the  Editor's  oZi^nL^;r"'rf  *°  *  ''"''"°'' ^-^    ' 

.  by  a  person  t/wboLK^Se^^Si;:*  ^'»°«^ ''V^'^eised 
appellant,  And  the  City  of  Gl«1l  Bair     ^  "f-'gnpent.    (Wataop, 

I«t..,c.:-Ao,ongLsdescribS:',S"g':J:;'^,75^^^^^^  ,,. 

^  »ot  CO.,,  good,  in  the  P-i.efi^'S^i'dUi;^^^^ 

there  o^.n^LSclt^^v'*  "•"•*!  "•"*"'*  •»'  "^««"»  " 
•B  iniurtnte  Company,  incorporated  by  the  Itwf  of  tll«  8tet« 
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of  New  Vork,  wboie  Chnrter  und  By-Laws  provide  that  it  can  oiily 

,.  ^    contract  in  New  Yorlt,  and  bylia  President  or  Vice-Preaidentf^B  null 

and  void.    And  the  statements  oradmissions  of  an 'AgenL^ade  after 

(be  contract  has  been  perfocmed  are  Inadmissible  as  ferfoenc^e:    (Red- 

'path  etal.  vs.  The  Sun  Mutual  Insurance  Co.,  and  B^bath  et  al.,  PlflV. 

par  rtpriit  li'imtancf,  S.C.) •.•y^- ..... f .; .     90 

iNetiRixrB  : — Although  A  is  merely  the  ftgent  of  B,  in  oi>tain1ng  from  0  an  advance ' 
of  money  on  certain  godds,  yet,  i?  be  reiSaer  himseinjable  to  G  for  anV     , 
luss  wbi(-b>migbt  arise  after  the  saleof  the  goods,  hi  has  an  insuiable 
Interest  in   the  goods,  and  ^n  therefore  legally  insure  thera  in  his 
own  name  tp  tlje  fulheztent  of  the  loan.     (O'Connor  v«.  The  Imperial 

Insiiranee  Co.,s.  0.) ....'. 219 

J — An  insurance,  by  simiil^  receipt  for  the  premium,  i$  legal  and  binding 
without  the  Issue  of  a  policy,  and  the  interest  in  the  insurance  money    .> 
may  be  legally  assigned  by  any  simple  form  of-  transfer  endorsed  on 
the  receipt,  an!)  such  transfer  does  ilot  require  the  cohsenlPor  accept- 
ance of  the  Insurance  Company  to  make  It  binding.    (Do.)...^ 219 

•  :— The  condition  endorsed  on  ivPolicy'to  theciTeot,  that  no  suit  or  action 
shall  be  sustainable  for  the  recovery  of  any  claim  under  the  Policy, 
unlek  commenced  within  tv^elve  months  next  after  the  loss  shall  have 
occurred,  is  a-compltte  bar  to  any  such  suit  or  action' instituted  after 
the  lapse  of  that  term.    (Cornell,  Applt ,  and  the  Liverpool  and 

tondoif  Fire  and  tife  Insurance  Co.,  Respdt..  Q>  %) , 2S6 

:— When  an  abalkdonment  of  the  vessel  assured  has  been  made  by  the 
assured  and  accepted  by  th^  insurer,  the  latter  cannot' object  \.6  pay, 
on  the  ground  th«tt  Wtahi  clauses  of  the  policy  have  b'cfen  violated.    (^Sj^Si^ 

(Leduc  tis.  "the  Provincial  Insurance  6o.  of  Canada,  S.  C^) ^...  27 

:— The  party  insuring  (although  proprietor  only  to  the  extent  of  one  half 
y  of  the  vessel)  has  a  right  to  recover"^ofie  half  of  the  value  thereof  aa    %. 

fixed  in  th«  Policy,  so  long  as  it  does  not  exceed  the  amount  insured, 
^   and  the  insurer  cannot,"  consequently,  limit  his  claim  to  one  half  of 

the  amount  insured.    (Do  Do^^. ......... . 273 

■.—k  bond  fide  equitable,  interest "^In  property  of  which  the  lega^^  title 
appears  to  be  in  attother  may  be  insuied,  provided  there  be  no  false 
affirmation,  representation  or  concealment  on  the  part  of  the  assured,  . " 
who  is  not  obliged  to  represent  the  particular  interest  be  has  at  the 
time,  unless  inquiry,  be  n>a^  by  the  insurer,— and  such  insurable  «' 
interest  in  properiy  of  Whicn  the  assured  is  in  actual  possession  may 
be  proved,  by  parol  evidence.  (Why te  «t  i/uai.  »«.  The  Home  Insurance 

Co.,  S.  0.) J .;.• • 

iMiiBviNTiON :— Ap,  may,  in  the  discretion  \of  the  court,   be   allowed,  without 
?       being  supported  by  an  affidavit/   (Coates  et  al.,  »».  The  Glen  Brick 

Co.,  A  Welch,  Int.  party,  S.C.) '. 

JcbaHBNT  (Interlocutory)  !— Vy«  Pkaot^'b.         ' 

JuRisBiCTioN  :— The  Court  of  Review  has  no  jurisdiction  to  revise  the  taxation  of  a 
Bill  t)f  Costs  in  Review.   /(Bellisle  vs.  Lyin4n,  et  al.,  C.  of  R.) . . . . .'. . 
"  I'iie  AppRAL.  "  /  /  ' 

•'  "  "  LbssorI^  Lisbbb.  / 

"  "     CiRCCIT  CODBT.      • 

Jdby  Tbul  :— The  option  of  a,  niAde  \n  an  answer  to  a  plea,  can  only  avail  as  a  notice, 
J  :  _  and  must  be  followed/ by  a  special  application  to  the  Court,  i^thin  four 

days  after  issue  joined,  or  not  later  than  the  first  day  of  the  Vezt,,term, 

(Matthews  »s.  The  Northern 'Assurance  Company,  S.C.) 
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JuBT  TaiAt :—  Vide  Crihinal  Tbiai.. 
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:-Wliere  the  Jury  haTe  found  a  verdict  for  jflaintlff,  and  tlie  deftndant 
W*      has  not  «n»»«»l 'or  a  new  trial,  tlie  court  cannot  tlike  into  consideration 
the  question  whether  the  damages  awa'rded  by  the  Jury  were  excessiTe. 

.  (Bennjng,  appellant,  and  Orang<>,  respondent,  Q.8.) 284 

/    Lkssoh  and  LiSBtt:— The   Circuit  Court  has  ncjarisdiction'to  grSnt  the  resiliai 

lion  of  a  lease  where  the  rept  or  annual  value  exceeds  $200,  though  the 
damages  claimed  be  under  that  amount     (McGlnnis  vi  Morsiban 

C.C.) ^ , .....M. ........T..'.' 

•I        "     :_TKe  tenant  is  not  bound  to  have  more  furniture  or  moveables  in  hit 
.      / :     ,  house  than  would  sirffice  to  secure  one  tdi^  of  his  lease.  (Xlareuu  vs 

Paquet,  C.C,).. ......v......... '  307 

_    .:    ..        u     :— The  lessor's  i^Ui^t  on  the  effects  of  the  lessV,  Will  not  ^Avent  the  sale  ^ 
'      /        ■  to  a  third  party,  even  v^n  rent  is  due,  unlefs  the  landlortfafieizes     . 

N  withhi  eight  days  after  the  .remaval  of  the  cflects  from  the  premises- 

leased,  and  pujisecutes  suet  seizure  to -judgment.    (Archibald  etal 

^    _-      ■  \         «•  Shaw  A  McDonald, «lti>,  Int.  parties,  C.C.) ......,.^'  377 

X        ^        "-  =— *•>  the  case  of  a  lease  by  onfe  dea^^^pflwo  separate  iwemises,  suljjVcV  ' 
\  ;         '       to  the  condition' that  the  tenant  shpuld  not"  make  over  his  interest  in 
•  the  present  lease,  without  the  eonse'nt  of  the  said  lessors  being  first 

;         -  obtained,  in,  writing  for  that  purpose.i^.A    sub-lease    of  one    such 

'  P'en»"se9i  Without  the  written,  consent  of  the  Iwdlord,  was  legal  and 

valid.    (Dorionetal.;«..Ballzley,  C..ofR.y^S 305 

r     "  u      "     :_A  tenant  has  no  right  to  make  repairs  to  the  leased  property  unless 

he  obtains  the  authority  of  the  Court  (by  actio^lo  make  the' Same 

at  the  expense  of  the  lessor.     (Spelman  !»».  M^l^on,  S.O.)... 300 

.    liRBiAfiB  :  —An  action  of  damages  lies  for  breach  of  promise  of  marriage.  (BenninV  ' 


l> 


« 


appellant,  knd  Gtange,  respondent,  Q.B.) 

MtRiiD  WoMA^  :— A,  cannot  appear  and  plead  separately  in  a  suit  where  she^d 
-      '  her  husband  are  sued  jointly,  without  the  express  authoriza-ion  (^er 

husband.  .(Buchaua'n  etal.  T^.  .McMillan  etal.,  S.  cf),.,> /T^, . 

"  .  =— -Aj  sepftrattd  from'  her  husband  as,  to  propertyfis  liabfe  for  the 

paymentoftltings  necessary  and  indispensable  to  the  existence  and 
r  support  of  her  famil/  and  which    lave  l^en  furnished  affier  own 

request.    (Robert  vs.  Hombe'rt  dit  St.  Martin  «<  w>,  C.  of  R?)V...  ..'. 
"".  "       •~~'^  "^***i  of.sale  by  a  wife  commune  en  biens  to  «a  third'  party  pf  hei- 
l-ropre  for  a  pretended  conHd|.ration  "of  $400,  xAea  the  reul  considBr. 
alion  was  a  lease  of  moveabRs  by  the  third  party  (o  the' husband,  wiJl 
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li) 


.1- 


IGi- 


:;] 


,    I 


..(-Bi'langcr  et  vir 


vs. 


"\:: 


be  set  aside,  as  d  contravcniion  off.  C.  1301. 

Brown.S.C.).... . ^^^ 

:— A,  Sipdiie  de  bum,  may  legally  renounce  to  the  customary  ^We,'  '''* 
of  herself  and  children,  afier  the  property  affe<led-with  tlie  dower  lias  "^ 
been  sold  by  diciit.     (Dufrcsnay,   Applt.,  an-l  .Vrmstronf?:  ResLdt 

Q.B.).... ■',,;.'. 

:— A,  m^  legally  renounce  to  dOwer,«  under  authority  of  a  Judge'   ^t_i. 

when  hei^hiisband  is  interdicted  for  insanity.     (Do.  Do.J .'  -ujo 

:— A  deed  of  sale  made  by  a,  commune  en  bieps,  to  a  third  party  of  |,lr  '^ 
proprefar  a  pretended  consideration  of  $400,  when  the  real  comidera-    '^^ 
lion  was  a  lease  of  moveables  by  the  thfrd  party  tp  her  husband,  will        . 

»e  set  aside.     (B6Ianger  e<  »jV  vs.  Brown,  O.ofR.) ;.. 359 

-A  general  renunciation  for  consideration  by  a  wife  tiparie  de  bim's^'^ 
1828,  of  all  rights  she  might  have  in  a  property  stolcf  by  her  husband]  "^ 


,>/ 


.•«"■ 


pSr.-:; 


"   --4., 
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and  which  «t  the  t4e  «a,  hypothecated  for  >he  ,.«jm.„t  ,o  her  nr.""" 
«^o„«,r.M/^,  did  not.  operate  .,  a  bar  to  h.r  ci  i^"  "  «  2    o  b! 
raid  such  dower,  when  the  aame  became  open.    And  „  ^  l^ol  »t^ 
proper.,,  under  the  bankruptcy  ,aw,  i„  forc'e  in  iZ  did  h  t  nuS 
the  property  from  Iho  ddwer  not  then  on.n      /\i  .      .  ^  ^ 

Money,  Ue^pdt.,  Q.  B.)     '  ^     '     ^^^'''''"''  ^^JH^''  ""J 

MO.TBIUL  icorporauon  o^.-An  action  wi.iV,;;  ;;:;;;i;::H:;;«  i;;;;^ 

por,uu„  ,0  a  proprietor  by  the  expropriation  ^f  hi.,    rlpel:^"^ 

wav^  «  ju  .cation^ndef  ti.e  .Municipal  A., ;  tbe  Corporation  being^ 
;i7^    '^'''"''^"K'^^^  *''«"«b«  formalities  in  .1,0  .ales  of.%,mo.? 

rrlb^ai       .'?'"•"    "•*''•      (T""   ^-PO-ion  of  th     Co  Jtl  „  ' 

'        --If  th,  corporafon  does  n«  justify  i.s  proceedings,  br  pi  ad     rW 

'  1,  .  .  '".'"""''^  ''"'  P**"'"'^'''  '»  »«•«»  faith.-tbe  latter  w  11  Jl' 
maintained  m  his  adj,.dicatiot,,  and  the  corporation  alone  condrmnel 
'"damages  toward  the  injured  party.     (Do.do.).       ^'"""^  •'°"^"'"""='»  ^  , 

1    evL  .r  T^^  "  '"'"''•  ^'«'"''y  "ffi"'*.  "d  fi^e-proof  vauli  » 

.  .  *'*'"'^°"8'''»'««°«' stipulated  in  the  By-law  wus  not  exceeded    an^^ 

,         I    no  actu>n  will  lie  against  the  corporation  on  such  co  tract  '^e'  cor  ^ 

.       PO'-'t'on  having  notified  the  contractor  that  they  would  not  h„.-f!K 
se.es  responsible  for  any  work  done  under  the^^.    r  Xu  S' 
,  du  Prdfontame..,.  La  Corporation  du  Oomtd  de  Ch^mbly  S  0  r       296    ^ 

M.;.v,c.PAt.  E.#t,OKs:-The  moment  the  presiding  officer  at  an  elJol  If  «        ■' * 
~    Councillors,  has  declared  the  seven'  candidates  t^Z^.Zl 
el  ct.on  .s  ended,  and  no  newVcandidate  can  thereafter  be  p  oposed  ' 


Statutes  of  L.  0.    (Melangon  v,.  Sylyeslre,  C.C.) , 
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J*J 


OpPWrios  d/!n  d' annuller,- Vide  PRACTicn.  ■     ^  "  / 

"         TJiZ  "**  ^"T.*"'  •"*"  "<''"*»^"'«de,  in  a  case  where  jad/ent 
of  Civ  !  P       r'  '°/'«='"'°»'  "•"»"  "ti-^es  8».  and  seq.  of  tb/bde 

rth":i:r':''^'f"*''"''*''^-»»"'-^^^^  • 

Sei:;x;:rcr:;;":^"'^-  ^^^p™^-..creb^,«^ 

or  his  services  during  five  years.  In  the  case  <Jf  serviced  ifomed 
before  the  nassinir  nf  .h«  a»»      /mn.-.-  _.  ^    '  "'  "orvices  /nunnea 


':,^:^-,  ;*. 


.,        - -"""*'  ""»  years,  in  lue  case  <Jfgervicei/^ 

before  the  passing  of  the  Act.    (Whyte  ...  DeBqnlad/a  -g. 


•  •  I  •■•  * 
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PLBilDlM)  ;_'] 


< 


•••.FMser  et  «|.,  s.  C). :  ""^    ""^  '°  ««e  latter.    (H,.y.|,)„s  et  «r, 
;-( Hreliininury) ._ ^.^j  p^i^^V;* ' * ' ••-.■••....;.. 

[^           '       'm.  vs.  P^^„,  oVr  """^'-  ^f'  "o  'J-l'O^'t  e.„  J.c,««„ed: 
PBi(mE;_-»73,HAHiKA(RW  "•...,<.■. .., 

.     .r        «  motion  fbr,Au,e:,rr     i       n2^2-77'''i<'d  wiU,,  b,  .paking 

.  ffPd«„tri3  entitk-d  to  hi.  .Jl  "!*"''""•  ''efoie  the  seizure,  the  dc- 

_.     _  ^     and  Umo,  l;!^ 'c.  UO  ■"!  °'''""'''°'''    <'^"^'''''^'  '"-^-'-d. 

•     "        ..    =--'^   party:  in^provide^tly   inscribing 'a" ',!,'« 'f '"  V ''V- 

Which  is  notHnsceptib/or^einiloinscrod^nr 

costs, .alfhougi,  the  ca^n  m«„  1..      1,     '".    "^""''  ^*'»  be  condemned  in 

•— The   Prothonotar'tt  ia   hn..«.i   .      w- '••••, 

;«t-ndi„,  that ti^iS.  u  lli;r„;,r^''"  *'■*'  «'^"' -''^•'•'- 

(Leprohon  w.  Crebassa,  C.  offi.T!f  '        "  •*    "^  ^'''  '''"P"  '""'*• 

•       hil^ere  made  the  s«me7a»   haTT  7  '"  *'"'  f"^"  *"■"'""•■«  »'»'«<'- 

Hulpin,  Opposant,  S:  C).  !"..  !^     ^               '"'  ^'^«'"  «"»>-  «nd 
r-FWeFAiiSKT  Ahtioim.     '     ' *'"* •• 

—An  Interlocutor*  judKmeiit  An»«».,i   k  "■»«•.  o.  u.j 

(bo.  vs.  Do.)..-;.       ^""«'"'^'  •"•»«""»  by  err6r  taay  be  set  i^de. 

:-nrf.HTioTHiscARV;;;;j;;^'" -j**/?^- • 

;— *T«i«8  Saisi, 
While 
cAn 

S, 

•■—lldf  CCBTIORARI.  ....  , .  -    . 

D«rlinK  et  al.,  S.  0.). ..  ..*>"'  •*•""?  «>'  *''•,«««?.    (MUler^^    .  : 
•■—yidt  iKTtanmsnoii.  ""'""^^'"•' ••.... m 

=7-"    PuADiMo  (prelimioarj).  .      • 

:— "  ■  JoBT  Tmal.  '     ''  ^  .  ." 

^— ".^mioMs:  •  ii-        \      . 

WwTorPtoHiBiHgir.        ^     '  /  '^      J'^  V  ' 

ImoLVBHcr.  '  .'■'/    .  . ;/         '■,-'v'^.     ii-.  ■':'''!■' 
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»KX   TO   PHINOrpAL   MATTIBH. 


«  fryiu   pleailiDg   ctiiinot 
Frol 


,^||n  (I  crts'i  iij^^e  ibe  Code  of  givll 
''ttumx  to  %-ii!ljirtiueil.   (Tnifiwira, 

'  ;;'fc\Vbere li;}i»|i(iuiiir  giv*  notice 


granted  by  (be  Proibouotary 
ure  requires  the  order  o^tlie 
ipijrtai,  S.  C). 


ir»\Vberulj;}(Mi<iutiirgiv1|uotice  ofaiiAtiou  to  r-^t 
)'}^hl^i'"^'>  '*f^*^  'y'l'^i  w'ithiu  the  dclft^teiitud  byiSjH^i 
*    "  %i)ijrJuti>;)i)»|!.ufitu«iirtU  answera  tkie  f x|||!|||un  by 
i'w  ^"1=^1*11*'""'  '■«!*'^''ve  of  till-  111 

liiittiit  of'tbu  niutiun.     (Ci^>liind|0-iitvjrii^  C 


u^nswvr 
ii\ii.bon''kt 


^tba 

-   ,;'tA'*»-' .4^^ 

,  ;tr(«i)  an 
8^MS,'a  thir 


e  of  Ci»i)^  Procedure  adjudge  iij 
f«  8«(|aestri^tQr  to  an  imtlii<OTe]tbl 
f  «e^CU},i^;^,  wbea  its  sale  has  been  stopped  l^jr  excea- 

Jeikl  T3*.  Vgflftne  and  di?ers  Oppts.,  S.  C.) * 

^'fcft' action <|a  pltSscribcd  in  a  vase'llke  the  foltowlBgr'M.A 

wade  a  wiH  liA{ftving  a  certain  property  to  their  \wo 

one  and  tWd  tb^ds  td^the  other,  with  a  substitutiott  ii\ 


JKvar.ot'thetnildren  of  theaucrivl'ngjoo,  in  the  event  of  the  death  of 

^h|e.^tber  wittiour  leaTlnCyohildci^itt. ;  One  of,  the  song'^ied.withdut' 

ufmn.  And.  suN9equenti;||*Hbe  tturt^itlVK  son'* transferred  (he  wfaol« 

^bj^ie)^!^.  loathe  widow  of  ti,ii  deceiftfed  biotber.  .<^he  widow  took  pos- 

i'sfQr^  atjd  by*  her  will  n^ajle  her'nepli^.a'and  nieCea  her  universal 

f fttees,  tittt  |Daa4  a  specifll)'legacy.>pf  t^i  pny>er'ty  Above  vei^ioned 

>'  'jliyne  of.het'  nephews.  .  A)|  the  otfae'rU^ftteea  joihed  in  the  dilivranct 

I:  'lii«.'/f J**  til  the  Special  legatfei'whoae 'possession  exceeded  ^en"  yearR, 

j  ,v'A<i<}f  joined  to  thai  of  his^iiiitr  at^be  time'Df  the  inalitutton  of  tbe 

v\  Oetiisn,  exceeded  tblrty  years.    (Lafond  ^  al.,   Applts^  and  Eno, 

^    ftes^pdt;,  Q,  B.^  ....... ....s. ..'.'....i... .......  '.,..1... 

>A  npte  pr>»9ribedr  in  Ifiw  can  ma.^e  nq(proof'>of  an  alleged  loan.^ 

Ibeau  vg.  ChefditjVadcbon&^ur,  S.  C.).. .* ^ 

ll;:^lE|ntries  imade  jn  a  book  by  a  creditor  of  a  payment  will  not  prove 
iAt^i■r^pti6h  of  prescription.     (Legault  dit  Dtisloriera  vs.  Vi«fti,  C.  \}.). 
-j-i'»rfe  iNsraasCB.       •"  .    '         .    * 

S  :-<-Wbe're a  promissory  note  was  made  in  a^forieigjl  country,  and  payallc' 
ibeje,  and  the  debtor  about  the  tiqij^  of^'the;  matujity* of  the  note, 
absconded  from  l^is  domicile  in  'aulcli'«^r«<ga''counti'y,  aftd  xame  to, 
Ui^ei'-Canada,  an,d  bis  domicile  was  'tliScov^d  by  the,creditor,  after  ^ 


f 


50 


4llig«nt'„search,  oh]y  abou 

3nd  It  appeare^d  that  ^the 
uder  these  circumstanci 


* 


note  was  made  and  where 

1  ^ 


time  of  the- institution  of  thoi 
['3  reooVifse  on  the  note  wo' 
red  by  the  law  of  the  place  wb 


^n; 


payable,  the  actipn  was  not  1 
by  the  statutoi'y  limitation  of  Lower-Canadiftht^ugb  more  thd 


years  hflBelapsed  after  the  maturity  of  the  note  before  the  action' 
.^-^  l>roiligbt^^(Wil9on,  Applt,  and  Demer?,  Respdi.,  Q.  B)........V. 

PsivaEuE :   Vide  VxaboR, 
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IT 


ST?"''~^' "'*''■  '•*'<>'•'  '•>•  coming  in  la  force  oC  Ibe  civil  code  of' 

1^  9.,>nd  followed  by  posMisIon,  majr  be  let  naide  in  an  aciion  iHolu- 

*<>»,  i(br  want  of  payment  of  purchase  money,  notwithstandinij  that 

ihe^eea  stipulated  other  and  difforent  reraediea  In  farorof  the  vendor, 

iM  caM  of  non-payibeat,  but  tan*  prfjudict  d  teui  autrtt  droits.    ( 

,  Vl^^audM.  Arcand,et»l.,  S.C.) ... 

Pi€iiiiip»fc|roTi:-irw«iN8otyMOT.  ^ 

I'ilWw^toTAHr  :  Money,  speclkUy^depsulted  at  iiitrreat  in  a  chartered  bank,  by  con- 
•ent,  aod.qn'der  the  sanbtion  of  the  Court,  in  the  name  of  the  prolhono- 
tary,  andjubject  to  the  future  orderof  the  Court,  or  of  a  Ju(j|ge  thereof, 
tfannot  be  legally  withdrawn  and  used  by  the  Prothonotary  without 
«uch  order.  (Butiera  v.  The  Bank  of  Montreal,  and  Steele  et  al ,  In- 
tcrrening  parlies,  S.O.) 

RAILHOID:   Kt(/*  SaARKD0I,DIR.  "  "1 

RBTiB«^(<onpt  oO :   KW*  Pbactim.  _  _j^ ^  __ 

^■"  JchlBOIOTIOll.  , 

KA19I1  AuiT :— A  writ  of,  after  judgment,  should  be  addressed  to  the  Sheriff,  and  Dot 
to  a  Bailiff.    (Ryland  »«.  Oeliale  4  Workman,  et  ul,  T.  S.,'a  CO. 

Bali:  Fii/e  Vindor.  .  •. 

:— The  tender  of  the  thing  sojd  mbst  be  made  al  suchan  hour  upon  tht 
v^  lastdayas  will  give  the  Vendee  time  to  weigh  and  examine.    (Fran- 

•ch6re,  ai*pellant,  and  Gordon,  et  al.,  reapondeota.,  Q.B.) f  im 

Saij:— Whenan  order  for  goods  baa  been  giTen  at  Kamouraska  to  a  travelling 

;     agent  pf  a  mercflntlle  house  in  Montreal,  on  the  exhibition  of  samples, 

and  has  been  afterwarda  accepted  by  the  Montreal  house,  and  the  goods 

^  fi^f'^wded  by  railway,  according  to  the  instructions  of  the  purchaaer, 

who  paid  the  freight,    the  right  of  action  originated  at  Montreal. 

•  (Thompson  et  al.,  V*.  Dessaint,S.G.) .., 

— Wherka  parly  in  Quebec  gavftan  agent  of  the  plaintiff  there  an  order 
for  goods,  tobe,8upplicd.Bf»theP&iutiff3  in  Montreal,  according  to  a 
sample  exhibited  by  the  agent,  and  the  order  was  filled,  and  the  goods 
supplied  at  Montreal,  the  right  of  actfon  atoae  in  iMontreal.    (Joseph 

et  Tir.,  v$.  PAqpet,  O.O.). _ 

: . .  Thfrj  of  a  safe  by,  a  hotel-keepcr  to  a  trader  to  whom  the  former  was 
indeb.cd  for  groceries  furnished,  is  a  commercial  matter,  under  the  Con- 
solidated Statutes  o\  L.C.  chap.  82,  s.  18.  <Archibald  et  al.,  v».  Shaw 

ft  McDonald  et  vir.,  IiiU parlie?.  O.O.')^  M^\  •-.,■ 277 

n*  LiasoB  AND  J,,^fi|;|A^^|^4,''   /'|||hr:'*p|-,  •«'  '   "  "' 

:-WKen  A  sella  t^«(00  barreia  of^coaVbil,  l|%rice,  payable  in  a 
specified  time  foom,  the  date  of  return  of  m  gunge  of  the  oil,  and  B  ac- 
cepts a  ceAifiAtVof  gnage  of  ^2  full  barrels,  (the  guagij^cfbotenta-^f    ^  - 
400  barrels)  R&f*(,n  iuToice  from  i^of  352  barfela  only,  >^ojit  pi%(ea1;^       ■ 
or  objection,  and  promises  to  pay  theamouptofsuch?ntoKe,  be  c«n%»tj^,**; 
•  aftMwards  repifdiate  the  trari8\ction  and  insist  on  a  delivery  to  him  of     " 

4«^rrel3ofcoaloil.    (Rimmer,  et  al,  appellants,  and  Ruston  i#.     '    ^ 

poi>dent,Q,B.).., wv.-.. .:.... ....,f8;::,.;....;«^^j25r 

Sbquistbator  :    Firfe  Pbaoticb.  s  '  j^^^^^  .        . 

Sharbholdir •.-^,  in  an  insolvent  Railjvpy  company,  cannot  .Toid4i8«gftilf  taa^^-\ 
judgment  creditor  of  t^ij^pany  for  the  amount  due  ctn  h'tf  nnpnid 
Stock,  t^  claiming  ^l^^lllllitis  the  same  with  a  ^btdtfTblm'^ille  ^v 
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"        *«>««l»«nr.  where  nq  caJU  m  th«  unpnia  ••ock  hare.bvep  made  by  t^      ' 

company.   (IlylrtinJ,  BinHjllmitf  and  Dsllsle,  reipouUt-ul,  Q,8.) '  la 

SHiiiii'r's ««,«  .—A,,  of  an  lmiii<)»cabl«',  will  b«  oQuuUod,  for  *rror  «a  to  tbe  dAe  of 
,  ..  ^    Ui»Jn,d^[ujpBlundir  wUicli  UieK'UureUeirected.    (IJ«?4udrr  »«.  lUy. 

mond.aio.),... ...:.... .^.....i .......'  na 

,     "     "  :A.ri/«Fouli»ci|Kni!.     '\,j^  >^ 

.STAnrEy.rl>Ai:o«;— A  conlrai-t  to  mnka  alti-b<wr.d  U  «ot,A  contract  of  gale,  with. ' 
in  tl.o  nifftuinR^of  the  SlhttH^.  ,(Doneg"»ni,  appellani,  and  Molinelli 

rc^pomlunt,  y.U>..., .).»....■..,.. ■.  ' 

Surjioxij  :-\VliiMi  service  of,  Is  randa-pdMom^Uy  at  » jtlaco  otJior  tban  tb'iMofi'lciVp 

i  "'♦''""'^■'■i"<lt"*i  tliecoiiiputatloQ  of  diAaoco  niii*t  be  reckoned  from 

ili«  dojiiitilp,  and  not  fiom  ilia  place  «Jf  ««vloo.    (5onovan  e».  Sinitb, 

w?'i""'' • •.•..V-....V... .;!.*... ' 

:--»lw.h3oiv.ce  of,  h  iijiido  porionally at  a  plftce  other  ll,an  lbs  domicile 
*>ftlK«  defendant,  iha  cumputation  of  diitaoco  must  be  reckoned  frvhi 
the  place  of  «er»it;o,  and  not  from   the  domicile.    (Do.  v$  do     C 

of  H>..... ,..,... ...i.... 

Srxoi.,  of  the  Diooe.se  of  .Montreal  :^\Vlie«  the  coVtl^^te'of  Jl*e'c'tio'.l''g«ntVd  toijiay 

"•^'•^^Sate  to  "  The  Synod  of  the  Dloc«,e  of  Montre«,l,"  by  the  Chairman  of 
the  Vestry  M.  ctInK  I's^ld  for  thp  election  of  lay  Delegates,  id  in  form 

and  found  to  be  aatisfaelpry  Ijy  the  Committee  appointed  to  eiamlne  the 
certificates  of  stich  luy  Dolcgafe"^  it  is  not  competent  to  the  Synod  to  ' 
enquire  into  the  validity  of  the  proceedings  at  the  re.try  meeting  or 
in  any  way  to  try  the  validity  of  the  election  cerlllled  to  in  tb^ccrtl-- 

„  '''*'°"  ^^'''''^*"15' P*^^'""""' *"'*  Baiter,  respon<iBnt,  S.O.) ..■.*.'1«5 

.  «  .^The  second  clause  of  the  Constitution  of  said  Synod  igi  legal      fDoAaS 

TiiHC.  OPP08.T.oN:~The  fact  that  one  of  the  /.er,  opposants,  (who  claim  as  co-.     ^ 

partners),  IS  a  (l^feodant  in  the  cauSe,  is  no  *ar  to  their  right  to  fyle 
their  opposition.    (McDonald,  et   vir,   m.   McDonald  A  Dodd,  inter-   ' 

T..».  «.  T'"f  '""■'^'  *■"*  '^'^Donald  et  al.,  litri  opposants.  0.  of  R.) io7 

iJBBH.SAisi  :-.A,  who  baa  been  wndemned  on  a  false  declaration,  made  bj  bim  in  ' 
error,  may  be  relieved  from  the  effect  of^  4be  judgment,!  and  allowed  - 
to  make  a  new  declaration,  on  paymebt  of  costs.    (Atkinsdn  t-«  * 

■     .  Walker,  and  Sincennea  et  al.,  T.S.,  S.  C) \,,., 

TRAH8«ii:-8.A,  wbicH  has  not  been  duly  aignifled,  gi^es  no  right  of  action  to  the 

^^  "««'K««\(Obarlebois,Applt.,a;nd  Forsyth  etal.,Re8pdt8.,Q.B:).r... 

:--A  debtor  Who  has  accepted  signification  of>«,  cannot  plead  errorj*  (o 

>  the  araoubt  due  by  him  to  the  assignor.  (McDodald  et  al.  vt.  Ooyette 

^    ^      '       *"''  McDoUld  et  al.,  Plffj.  En  Gar.  v».  Thomas  et  .l.,.DefdU.  En  Qir  ' 

0.ofR.).V.. , -.....-. ......../;.,...  "' 

VHT.:~The  right  of  akon  under  the  old  Pren«Vuw  (that  oK  nr»j' io^recVw 
back  from  the  lender  any  money  received  by  him  on  a  uanrioua  con- 
tract, in  exciss  dTthe  principal  and  legal  intereat,  ia  aaaignable ;  and 
-        the  joinder  jnUhe  instrument  of  aaaignment  of  any  number  of  pereona 
who  had  nothing  to  assign  does  not  affect  the  valldily  of  the  Msign- 
r   ment  by  the  pJtraons  who  alone  were  intereated.  (Kierckowaki,  Appit 

^    and  Dorion  et  lal.,  ftespdl..,  P.  0.) , . . ,,     >. .' 

:- Where  in  the  opinion  of  the  Court  the  proof  e«Ublialwd  thit  an  Agent  of 
the  lender  recejVed  or  retained  from  the  borrowers  *  aum  of  jCieoO  a» 

remuaseration  foV  hia  aervicea,  in.  attending  to  the  negotl»tida  of  thJ 
loan,  the  contract  (made  while  the  law  of  1777  Vas  in  force)  wm  Irot 
usurious.     (Do,    Do.).* •••....  . 
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.-Af^mlnrlW  contact  la  q„«,l^n  to  b«  u.-.r/oi;  do  rlgHtlf  icilon  .,(.«? °''i 
under  ..^  ProrincIT Act  of  ,h,  24.1.  «Hrch,  W63  lo^.c*^., !"«    J 

AC,  whT.  th,  wmenl.  .oughl  .0  b,  rtoJr.red  w.r,  bid.  und.r  . 
new  con.r.o,  dated  7,h  May,  ,88?.  upon  ..Jood  .od  .ufflcl.V,  cottfe 
deration  .nb.t Uu„d  for  ,uch  Ct.ubed  u.urloui  contract       Do    l^\   2O 

CoZ;  ,'  "    ';"'  1'""^'  '"'•^-■^•"'•'^"""••ir  «Mo  force  6f  the  gi'u    ' 
Code  of  Lower  Canada,  revendical*  go«d.,  fo,  Ih.  purcbMC  of  wh  c"'  - 

K^:^ LrV  ^Hfri-    ^'"?  "••""«>"->  ""eo'^ood-^^rcbared         • 
fcngland,  by  .heir  lelng  dc,o,l,ed  In  a  bonded  W«tel,on4o„',p  ,l!      ' 
hy  the  pi.rehMo.'i  cu.lom  home  broker,!,  ,ncb  a  d»ll»ef  j>  a,  *o,  M         • 

(Bro,»n  et  aJ,,  Appli,.,  and  Ua«r)c.wor.h  et  »l,  n«pd.,..  q  b.)         '  .,\^ 
:-m.Unp«id,ca„  legally  atlach  (in  the  ease  of  a  Z'lrc2r.'Z 
after  8  ,ay,  from  delivery,  .U,  pl-.ced  o,  ,ho  i«,d  0  a  th^  „«" 
Wwhom  the  pu,th.f.er  i,  building  a  houle,  unle,,  th*    hi  d  par  u^-    • 
P^J^^le  to  nnd  Pa^n.nt  by  hin.«elf  of  .ho  .tone,  .ei.e,^     (^rvoie  '     ' ' 
.    t*       ••'•Cn»ik«+V4ndClendidnfl,,g„u>*„c*««,=l3.-e)  *   *  "" 

.\x  Act  reapecng  the  regf.tra.ion  of  inland  Te«cl,,  doe.  not  con^v 

io  the  purchaser  n.y  .l,,e„or  interest  in  the  veml       icZl    "aU. 
w;,«,       i    Tr«nchem«m«gnc  et  hI  ,  „nd  Thorn..,  et  I.I.,  Opp,,;.  S."C  )  ■ 

fror  "V ""'  '"vv "' ''" '"''-'  "'• '  -'/of  «t.a;hn.en;  ■,,.•;;;;,;•» 

w.,.  :-.w»e^„  tes  j:.;.;:.;;<;3:«  wiii  ;;;r  '.:,^;;^;  ;;;;;;;;•;  ;;;„;,:;■•;- 

„  ,         first,  and  «f,er«urdB  revokes  tl,«  s'l-cond  will,  purely  and  eiZv     1 

•    :     T^r^""^':-'!""  <nc.,ued  by  the  -.e.tator  to  a  no.ary  iu'tle't^n;;  ^^ 

verbal  will  in    Enirlish  lH.fA      /m  .    „'  .  V  nuncupni.veor 

j^Frpm  .u.d  '•'Yr "'« p"Hsi«g"ctf  ;;ie:,v,h;;;e;:"^'ch;'83;ai;;u;;;',;:, 

.-.    cupacjiy  .0  devise  or  Icmicnti.  .4.1  *!."       J  •        'esiator  had 

tion  n„  1  •    .1  ^    "'q'^nth,  i||.h^ift  reso^-e,  restriction  or  liniitn. 

tion,  and  ,n  the  s„me  wuy  hfter  t»i%^„g  of  the  4U.  Geo  ^  fM    ! 
.  and  thuf  in  fuvour.f  any  per«oW  ./pera..n!  whom.Sr       /Kin^v  ' 

:~A  bequest  by ^  tesjntor,  who  'dled'inV79^.Vn  favour"  of'L  *'  V  .V  "  •" 
bHs.rd.  whd  o..j..ha,ra  right  to  ,be  be^fe's',  iX       ifCbe t    ^ 

^  "^:2i^:.1r^  ii|r'^  -  '^^ ;  .hich,r;s;;^ 

nr  „ni         J  '^•-'°'»lroi|pti!Hm  an.e«pres3  provision  to  tlint  effect 

'■  f^^A*.  '"'""""  "^  ""'^"'  ^»'«- fi"' -"' be  clearly  deddble 
f!^.n,  tW  circumstances  und.-r  which  the  revocation  tos  been  Zl 
(Ditpui3etal.w..Dupuis,C.  of «/).,........,;..  '.         »«en  n>aue. 

:-WLcVe  a  beq.;esi  was  majj^n  "le  foJlU'ingworysV  ^<  1  hereby  will' 
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di>fiii*  and  l)«qu««tliXUIB  \o  ni 
prkled  to  lh«  flmihlrrK  of 
'  iiilM  «M  eumpktcU 

''  Utter,  (b*  «ec(>nipli«li 
Kivea  hetittt  the  U-iti^j 
^ng  tbe  legaof .    ( 


; 


Wjmt^fii  II«r*«y,  to  b*  app** 
"'  lh«  ■duM«l«a  of  (ht  In 
liffiM'))  tbo  9««lh  of  ihf 
'^  ^*"  wbkb  lb*  Itgacjr  wm 
■ruth  did  not  raliar*  th«  cxteutor  fttm  p»jr* 
Applr.,  and  tlvrVty,  R««|ki(:,  Q.'B.)..  ....t.  lOt 

niiuiiig  from  a  rtrord,  and  lk«  Jadga  ia 
»rftlffi«d  on  ^he.  evidence  of  lli«  Prolhonotarf ,  or  atber«ia«,  that 
tba  dc|H)iiiil<Ni  taUDOt'  be  iound,  an  order  niitr^^|u^  lur  tb* 
•  Elimination  «((  novo  of  tb«  witneit.  ( I ii  j|l^gBipHH^Hi^rlaig|M|. 
al.,  Ini.  ^tCiMrt,  Ai|l8n««  Patr.,  A  ^facranaiflbx^Jt  al ,  cuoUaUag," 
H.  C.) 


<>r8,  in 


« -_ 


\  M 


a.-tf 


Ift  HIT  nr  rHoniiiTio<Mn|,  will  lit,  to  raiilrain  Jtu 


t'. 


ice  firom  anforeinf 
dared  by  two  JttaticM,  of  whom  onljr  one  rao«lrt4  lli%  , 

t,  when  the  ronvlctlon  does  not  eRmbliih  the  abiaaa^ 
inal  juiticei  and  bin  bciof  replaced  W  the  third  Jaa- 
(ent  of  the  other,  and  where  the  caoviotion 
pectir  (Oub<ird  ri.  Uoivin,  B.  C.)« 
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